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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 447-4443. 
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FARM FRESH, INC. v. CLAYTON YEUTTER 
50 Agric. Dec. 1 


COURT DECISIONS 


AGRICULTURAL MARKETING AGREEMENT ACT 


FARM FRESH, INC. v. CLAYTON YEUTTER, Secretary of Agriculture, 
United States Department of Agriculture and ASSOCIATED MILK 
PRODUCERS, INC., and MID-AMERICA DAIRYMEN, INC. 
CIV-90-688-T. 

Order filed June 24, 1991. 


Milk - Southwest Plains marketing area - Location adjustments - Zone pricing arrangement - 
Standard of review - Bias of the Judicial Officer - Notice of hearing. 


Order No. 106 regulates the handling of milk in the Southwest Plains marketing area. It 
provides for location adjustments based on a zone pricing arrangement. The price of milk in the 
base zone has no location adjustment. Negative or positive adjustments to the base zone are 
determined based on the proximity of the other zones to the milk producing regions. The 
Secretary’s decision to transfer Lincoln County from Zone III, which has a negative price 
adjustment, to Zone I, which has no price adjustment, was in accordance with law. The standard 
of review provides that the reviewing court must determine if the decision of the Secretary was 
supported by substantial evidence. While the court stated that it cannot condone the wholesale 
adoption of an agency’s litigation position s the final decision of the Judicial Officer, it found 
that such conduct alone does not prove bias or prejudice on the part of the Judicial Officer. The 
AMAA provides that a notice of hearing pursuant to a proposed amendment be given not less 
than three days prior to the date of the hearing. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF OKLAHOMA 


Plaintiff, Farm Fresh, Inc. ("Farm Fresh"), seeks judicial review of a final 
decision and order of the defendant, Secretary of Agriculture Clayton Yeutter 
("Secretary"). At issue is the Secretary's amendment to Order No. 106, a milk 
marketing order issued pursuant to the Agricultural Marketing Agreement Act 
of 1937, 7 U.S.C. §§ 601-674. Order No. 106 regulates the handling of milk 
in the Southwest Plains marketing area, which includes the State of Oklahoma. 

Federal regulation of the dairy industry began more than fifty years ago in 
an attempt to remedy the discrepancy in bargaining power between milk 
producers and milk processors, also known as handlers. The hallmark of the 
federal regulatory program is contained in 7 U.S.C. § 608c. This section 
authorizes the Secretary to promulgate regulations, called milk marketing 
orders, to establish minimum prices for milk in particular areas of the United 
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States. See 7 U.S.C. § 608c(3)-(5). While the statute mandates that "prices 
shall be uniform as to all handlers,"7 U.S.C. § 608c(5)(A), it allows for price 
variances within the area covered by a milk marketing order. The statute 
specifically allows adjustments to the minimum price based on "the locations 
at which delivery of such milk . . . is made to such handlers." Id. These 
location adjustments "compensate or reward the producer for providing an 
economic service or benefit to the handler." Location adjustments recognize 
that a handler who receives milk near consuming centers has a more valuable 
commodity than a handler who processes milk close to the producing areas 
and has to transport the products to the consumer markets.” 

Order No. 106 provides for location adjustments in the Southwest Plains 
area based on a zone pricing arrangement. Under a zone pricing 
arrangement, location adjustments are not calculated based on the precise 
location of each processing plant. Rather, prices are established at major 
cities, and a zone consisting of the principal city and counties in proximity to 
it is established. The same price for fluid milk applies to each processing 
plant within a zone. See Decision on Proposed Amendments to Marketing 
Orders, 51 Fed. Reg. 40176, 40186 (1986). The price of milk in the "base 
zone" has no location adjustment; negative or positive adjustments to the base 
zone price are prescribed based on the proximity of the other zones to milk 
producing regions. 


[T]he purpose of location adjustments is to reflect the cost of hauling milk 
from where it is produced to where it is needed for use in fluid milk 
products. The Class I and blend prices at major-city, base zone locations 
are intended to attract a sufficient supply of milk to such location. To the 
extent that plants are located some distance from the base zone, and closer 
to the major supply areas for the market, Class I and blend prices are 
reduced to reflect the lesser hauling costs that are incurred in supplying 
such plants relative to plants located in the base zone. Also, [in the 
Southwest Plains area], Class I and blend prices are increased at pricing 
zones that are located further from the major production areas than plants 
in the base zone. Thus, adjustments to Class I and blend prices reflect the 


‘Fairmont Foods Co. v. Hardin, 442 F.2d 762, 767 (D.C. Cir. 1971) quoting Zuber v. Allen, 396 
U.S. 168, 184 (1969). 


*See Schepps Dairy, Inc. v. Bergland, 628 F.2d 11, 15-16 (D.C. Cir. 1979). 
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cost of the economic service provided by producers to handlers at varying 
locations. 


Id. at 40178. 

In the Southwest Plains marketing area, the base zone (Zone I) is centered 
around Oklahoma City and extends east to the Arkansas border.’ Handlers 
with plants located in zones to the north and northeast of Zone I pay less than 
the Zone I price for fluid milk due to the negative price adjustments 
established in Order No. 106. Zones to the west and south of Zone I have a 
positive price differential. These location adjustments reflect the fact that the 
principal milk producing regions in the Southwest Plains area are north and 
northeast of Oklahoma City in southern Kansas and southwestern Missouri. 
See 51 Fed. Reg. 40186 (1986). 

At issue in this case is the Secretary’s decision to rezone Lincoln County, 
Oklahoma from Zone III, which has a negative price adjustment, to Zone I, 
which has no price adjustment. The matter is before the Court on motions 
for summary judgment propounded by Farm Fresh the Secretary and the 
intervening defendants Associated Milk Producers, Inc. and Mid-America 
Dairymen, Inc. For the reasons that follow, the Court AFFIRMS the decision 
of the Secretary. 


STANDARD FOR SUMMARY JUDGMENT 


Summary judgment is appropriate if the pleadings, answers to 
interrogatories and affidavits "show that there is no genuine issue as to any 
material fact and the moving party is entitled to a judgment as a matter of 
law." Fed. R. Civ. P. 56(c). Any doubt as to the existence of a genuine issue 
of material fact must be resolved against the party seeking summary judgment. 
In addition, the inferences drawn from the facts presented must be construed 
in the light most favorable to the nonmoving party. Board of Education v. 
Pico, 457 U.S. 853, 863 (1982). 

The following facts are not in dispute: 


*Prior to the amendment at issue here, Zone I consisted of the following Oklahoma counties: 
Caddo, Canadian, Cleveland, Coal, Garvin, Grady, Haskell, Hughes, Latimer, LeFlore, McClain, 
McIntosh, Okfuskee, Oklahoma, Pittsburg, Pontotoc, Pottawatomie, Seminole, and Sequoyah. 
See AR 37 at 8 References to the stipulated Administrative Record are cited as AR _. 
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1. On September 26, 1985, the Secretary published a Hearing Notice 
announcing a public hearing to convene on November 6, 1985. See 50 Fed. 
Reg. 39017-18 (1985). The public hearing was to consider proposals to modify 
the geographic area covered by the Southwest Plains Milk Marketing Order 
to include counties in southwest Missouri and northwest Arkansas. See id. 
39017. 

2. Approximately one month later, Farm Fresh held a groundbreaking 
ceremony at Chandler, Oklahoma, to announce construction of a new dairy 
plant. AR 38 at 656-57. The facility to be built at Chandler would replace 
the Farm Fresh plant in Ponca City, Oklahoma. See id. 640-41, 658. 
Chandler is located in Lincoln County, Oklahoma; Ponca City is in Kay 
County, Oklahoma. As of the date of the goundbreaking ceremony, both 
Lincoln County and Kay County were in Zone III of Order No. 106. See 7 
C.F.R. § 1106.2 (1983). The Chandler plant came on-line in February 1988. 
AR 21 at 3. 

3. On February 14, 1986, the Secretary issued a Notice of Hearing 
covering a number of milk marketing orders, including Order No. 106, for a 
hearing to convene on March 4, 1986. The Notice was mailed to interested 
persons, including Farm Fresh, on February 14, 1986, and was published in the 
Federal Register on February 21, 1986. See AR 38, Exhibit 4A; 51 Fed. Reg. 
6250 (1986). 

4. The Notice of Hearing stated: 


SUMMARY: This hearing is being held to consider proposals by 
cooperative associations and dairy processors to amend the above-listed 
Federal milk marketing orders. Proponents indicate that the proposals 
are designed to change the location adjustment provisions in the orders 
to conform with the Class I differentials mandated by the Food 
Security Act of 1985. ... 

This hearing also represents a reopening of a hearing that was held 
on November 6, 1985, to consider a merger of the Southwest Plains 
and Fort Smith, Arkansas marketing areas and expansion of the 
Southwest Plains marketing area to include additional territory in 
southwest Missouri and northeast [sic] Arkansas. 


** * 


The purpose of the hearing is to receive evidence with respect to the 
economic and marketing conditions which relate to the proposed 
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amendments, hereinafter set forth, and any appropriate modifications 
thereof, to the tentative marketing agreements and to the orders. 


** * 


The hearing, with respect to the Southwest Plains and Fort Smith, 
Arkansas orders, is a reopening of a hearing held on November 6, 
1985, to consider a merger of the two marketing areas and expansion 
of the Southwest Plains marketing area to include additional territory 
in southwest Missouri and northwest Arkansas. The hearing is reopened 
for the limited purpose of receiving evidence with respect to the economic 
and marketing conditions which relate to the location adjustment 
provisions of the proposed merged and expanded Southwest Plains 
marketing area. 


51 Fed. Reg. 6250 (1986) (emphasis added). 
5. Proposal No. 4 of the proposed amendments contained in the 
Notice of Hearing stated: 


Proposal No. 4--Southwest Plains, Part 1106: 
A. Revise § 1106.2 to read as follows: 


The "Southwest Plains marketing area", hereinafter called the 
“marketing area", means all territory within the boundaries of the 
following counties, and all territory occupied by government (municipal, 
State or Federal) reservations, installations, institutions, or other similar 
establishment if any part thereof is within any of the listed counties: 


Zone I.--In the State of Oklahoma 


Caddo Lincoln 
Canadian McClain 
Cleveland McIntosh 
Coal Okfuskee 
Garvin Oklahoma 
Grady Pittsburg 
Haskell Pontotoc 
Hughes Pottawatomie 
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Zone I.--In the State of Oklahoma 


Latimer Seminole 
LeFlore Sequoyah 


Id. at 6251. 

6. The hearing was held on March 4-7, 1986, as scheduled. Farm 
Fresh appeared at the hearing, presented testimony in opposition to Proposal 
No. 4, and cross-examined witnesses. See e.g., AR 38 at 440-456, 637-645. In 
addition, Farm Fresh filed a post-hearing brief addressing Proposal No. 4. 51 
Fed. Reg. 40187 (1986). 

7. A tentative decision was issued on July 15, 1986. See 51 Fed. Reg. 
25539 (1986). Farm Fresh filed an exception to this decision on August 1, 
1986. The Secretary published an interim final rule on August 11, 1986. See 
51 Fed. Reg. 28687 (1986). The final decision was published on November 5, 
1986 and the final rule, which became effective January 1, 1987, was published 
on December 11, 1986. See 51 Fed. Reg. 40176 and 44950 (1986). Both the 
interim rule and the final rule adopted the proposal to transfer Lincoln 
County from Zone III to Zone I. 

8. On February 2, 1987, Farm Fresh, filed a Petition with the Secretary 
pursuant to 7 U.S.C. § 608c(15)(A), contesting the rezoning of Lincoln 
County. AR 1. Farm Fresh requested that the Secretary declare that the 
rezoning of Lincoln County from Zone III to Zone I was not in accordance 
with law. Farm Fresh sought an order granting it a refund, with interest, of 
all money charged pursuant to the invalid order. Id. at 4. 

9. On March 23, 1988, Administrative Law Judge ("ALJ") Paul Kane 
issued an Initial Finding and Order for Relief Hearing. AR 12. In his 
decision, the ALJ ruled that the Secretary’s order placing Lincoln County in 
Zone I was not in accordance with law; he ordered briefing and a hearing on 
the relief to which Farm Fresh was entitled. The evidentiary hearing was held 
on June 23, 1988, in Washington, D.C. AR 21. 

10. On February 22, 1989, the ALJ entered an Initial Decision and 
Order directing the Secretary to refund to Farm Fresh the monies paid 
pursuant to the invalid order. AR 31 at 64. The Order denied Farm Fresh’s 
request for interest on the refund amount. Jd. at 61. 

11. On May 11, 1989, Farm Fresh appealed that portion of the 
February 22, 1989 Order that denied it interest on the money subject to 
refund. AR 33. 
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12. On May 22, 1989, the Department of Agriculture cross-appealed 
arguing that the Secretary’s decision transferring Lincoln County from Zone 
III to Zone I was valid and that, even if the decision was not valid, the ALJ 
was not the appropriate person to determine the remedy. AR 34. 

13. On April 12, 1990, Judicial Officer Donald A. Campbell of the 
Department of Agriculture reversed the ALJ decision and dismissed the 
Petition of Farm Fresh. AR 37. This represents the final decision of the 
Secretary of Agriculture. See 7 C.F.R. § 2.35 (1990). 

14. Fresh Fresh filed a timely Complaint for judicial review pursuant 
to 7 U.S.C. § 608c(15)(B) on May 1, 1990. 

15. On June 26, 1990, Associated Milk Producers, Inc. and Mid- 
America Dairymen, Inc. moved for leave to intervene as of right as defendants 
pursuant to Fed. R. Civ. P. 24(a)(2). The Court granted the motion to 
intervene on August 8, 1990. 


STANDARD OF REVIEW 


Farm Fresh seeks review of a final agency decision pursuant to 7 U.S.C. 
§ 608c(15)(B). This section vests jurisdiction in the United States District 
Courts to review such rulings to determine if they are "in accordance with 
law.” 7 U.S.C. § 608c(15)(B). The function of the Court is to determine if, 
based on the record as a whole, there is substantial evidence to support the 
Secretary’s decision.’ "Substantial evidence is more than a scintilla. It is such 
relevant evidence as a reasonable mind might accept as adequate to support 
a conclusion."® The Court is not permitted to draw its own inferences from 
the record evidence and cannot substitute its own judgment for that of the 
Secretary "unless the actions of the [Secretary] are not grounded on any 
reasonable basis." The Secretary’s "decision need not be the only logical one 


“See Fairmont Foods Co. v. Hardin, 442 F.2d 762, 767 (D.C. Cir. 1971); Lewes Dairy, Inc. v. 
Freeman, 401 F.2d 308, 315 (3d Cir. 1968), cert. denied, 394 U.S. 929 (1969); Jones v. Bergland, 
456 F. Supp. 635, 646 (E.D. Pa. 1978). 


5Cunning v. Harris, 505 F. Supp. 16, 17 (W.D. Okla. 1980), citing Richardson v. Perales, 402 
U.S. 389 (1971) and Stevens v. Matthews, 418 F. Supp. 881 (W.D. Okla. 1976). 


‘Woolsey v. Marion Laboratories, Inc., No. 90-6011, slip op. at 16 (10th Cir. June 4, 1991) 
(emphasis in original). See Lewes Dairy, Inc., 401 F.2d at 317. 
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nor even the best one"’and the mere possibility that different conclusions can 
be drawn from the evidence does not indicate that the decision is not 
supported by substantial evidence.* 

The Court must analyze the contentions of Farm Fresh with this scope of 
review in mind. On appeal to this Court, Farm Fresh raises three issues that 
it contends merit reversal of the Judicial Officer’s decision and reinstatement 
of the ALJ’s decision. First, Farm Fresh claims that the Judicial Officer’s 
decision must be set aside because it is the product of bias against Farm 
Fresh. Second, Farm Fresh argues that the Notice of Hearing was insufficient 
to support the rezoning of Lincoln County. Finally, the company contends 
that the rezoning decision is not supported by substantial evidence and is 
arbitrary and capricious. 


BIAS OF THE JUDICIAL OFFICER 


Farm Fresh contends that the Judicial Officer’s decision and order were 
"the product of a settled predisposition to rule for his employer, made on the 
basis of extrajudicial considerations, as has been Mr. Campbell’s ’judicial’ 
practice.” As proof of the Judicial Officer’s bias, Farm Fresh notes that the 
Judicial Officer adopted verbatim a number of pages from the Department’s 


Appeal Petition. Specifically, Farm Fresh points to the Judicial Officer’s 
Finding of Fact No. 4, which is taken -- without attribution -- directly from 
pages 4 and 5 of the Appeal Petition.” In addition, the Judicial Officer 


"Woolsey, No. 90-6011, slip op. at 16. 


*NLRB v. Nevada Consolidated Copper Corp., 316 U.S. 105, 106 (1942). Accord Jones, 456 
F. Supp. at 646. 


*Brief of Plaintiff Farm Fresh, Inc., in Support of its Motion for Summary Judgment at 7 
(filed Dec. 17, 1990). 


“Compare Decision and Order filed April 12, 1990 at 9-10 (AR 37) with Respondent’s 
Appeal Petition filed May 22, 1989 at 4-5 (AR 34). Farm Fresh contends that this finding is 
inconsistent with the evidence presented at the rulemaking hearing and that its adoption by the 
Judicial Officer indicates that he did not review the hearing transcript. The Court has read the 
entire transcript contained in the stipulated administrative record and concludes that Finding of 
Fact No. 4 is not inconsistent with the testimony presented at the hearing. In addition, the 
Judicial Officer stated that his decision was "[b]ased upon a careful consideration of the entire 
record." AR 37 at 3. The Judicial Officer’s adoption of Finding of Fact No. 4 does not belie this 
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adopted pages 18 through 36 of the Appeal Petition to support his conclusion 
that the Secretary’s decision to place Lincoln County in Zone I was not 
arbitrary or capricious and was supported by substantial evidence.” 

The Court cannot condone such wholesale adoption of an agency’s 
litigation position as the final decision by the officer charged with rendering 
an objective determination of issues before the Secretary.’ Nonetheless, this 
conduct alone does not prove bias or prejudice on the part of the Judicial 
Officer. The Supreme Court has held that "total rejection of an opposed view 
cannot of itself impugn the integrity or competence of a trier of fact.". NLRB 
v. Pittsburgh Steamship Co., 337 U.S. 656, 659 (1949). Farm Fresh has not 
presented evidence sufficient to establish that the Judicial Officer’s decision 
stemmed "from an extrajudicial source" or was predicated “on some basis 
other than what the Judge learned from his participation in the case."” 
United States v. Grinnell Corp., 384 U.S. 563, 583 (1966). 


statement. 


"The Judicial Officer stated: "Based in large measure on the geographical facts, and the 
east-west price line set forth in the Food Security Act of 1985, the Secretary’s decision to place 
Lincoln County in Zone I rather than Zone III is not arbitrary or capricious, and is supported 
by the record. The particular arguments in this respect are correctly analyzed by respondent as 
follows (Respondent’s Appeal Petition at 18-36).". AR 37 at 63. The decision then quoted the 
cited pages. AR 37 at 63-73. 


"In addition, the Court notes that the Secretary, in his brief to this Court, cites and quotes 
with approval the Judicial Officer’s "lengthy analysis of the rulemaking decision" to show that 
the Secretary’s 1986 order is supported by substantial evidence. Defendant’s Memorandum in 
Support of Motion for Summary Judgment at 16 (filed Dec. 17, 1990). This "lengthy analysis," 
however, is nothing more than the pages from the Department’s Appeal Petition originally 
quoted by the Judicial Officer. The Secretary’s reliance on these pages and his attribution of 
the analysis to the Judicial Officer is disingenuous at best. The Court has not relied on this 
bootstrap analysis, but rather has independently examined the rulemaking record submitted by 
the parties to determine if the Secretary’s decision to transfer Lincoln County to Zone I is 
supported by substantial evidence. See infra pp. 13-15. 


“Farm Fresh also claims, without evidentiary support, that the Judicial Officer "has never 
found that a handler in a milk order case was entitled to one penny because of erroneous actions 
by the Secretary of Agriculture in promulgating milk marketing orders." Brief of Plaintiff Farm 
Fresh at 10 n.5. This unsupported allegation is insufficient to establish judicial bias or prejudice. 
See Andrews v. Agricultural Labor Relations Bd., 623 P.2d 151, 155 (Cal. 1981) (a “crystallized 
point of view" is not grounds for disqualification of a judicial officer). 
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INADEQUATE NOTICE OF HEARING 


Farm Fresh claims that the notice of hearing was insufficient to support 
the Secretary's 1986 decision. Farm Fresh argues that the notice was 
inadequate because Farm Fresh did not have sufficient time to prepare for the 
March 4, 1986 hearing. In addition, Farm Fresh complains that the ALJ 
denied its request to keep the rulemaking record open so that it could submit 
evidence against the rezoning proposal. Plaintiff's claims as to the adequacy 
of the hearing notice are legally and factually without merit. 

The record reflects that the Secretary mailed notice of the March 4, 1986 
hearing directly to Farm Fresh on February 14, 1986 -- more than two weeks 
prior to the date of the hearing. AR 38, Ex. 4A. In addition, the notice was 
published in the Federal Register on February 21, 1986. 51 Fed. Reg. 6250 
(1986). The Agricultural Marketing Agreement Act provides that "notice of 
a hearing upon a proposed amendment to any order issued pursuant to this 
section, given not less than three days prior to the date fixed for such hearing, 
shall be deemed due notice thereof." 7 U.S.C. § 608c(17) (emphasis added). 
Thus, the notice provided by the Secretary was legally sufficient under the 
statute. 

In addition, the rulemaking record reflects that Farm Fresh had actual 


notice of the hearing date and the reason for the hearing no later than Friday, 
February 28, 1986. AR 38 at 639. Doyle Keirn, President of Farm Fresh, 


“In his initial decision, the ALJ concluded that the Notice of Hearing limited the type of 
evidence that could be presented at the March 4, 1986 hearing and that this limitation precluded 
Farm Fresh from offering evidence in opposition to the rezoning proposal. AR 31 at 45-47. 
This issue was not raised by Farm Fresh in the administrative proceeding below but was raised 
sua sponte by the ALJ. In this Court, Farm Fresh does not explicitly base its inadequacy of 
notice contention on this ground. Nonetheless, because Farm Fresh requests that the ALJ’s 
decision be reinstated as the final decision of the Secretary, this issue is before the Court. The 
Court finds that the ALJ’s conclusion is not consistent with the record evidence. The record 
reflects that at the conclusion of the testimony of the company’s president, counsel for Farm 
Fresh moved for "an extension of this hearing or continuation so far as it pertains to the zoning 
of Lincoln County until such time is convenient for the Court . . . to enable us to put on the 
documentation which we think would be pertinent to this issue.". AR 38 at 660. Counsel 
concluded, "What we really are saying though is given that we would like the opportunity to be 
heard and fully prepared to put our position before the tribunal. ... We are here to question 
the rezoning location of Lincoln County, and that is all the motion goes to." Jd. at 661, 662. The 
colloquy with the ALJ indicates that Farm Fresh’s complaint at the hearing was based on 
inadequate time to prepare evidence, not on the preclusion of testimony. Thus, Farm Fresh 
raised a question of timing, not a question of right. 
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testified that he was on vacation and did not review the Notice of Hearing 
until the Friday before the hearing. This was a full three days before the first 
day of the hearing and six days before Mr. Keirn testified on behalf of Farm 
Fresh.’ The record does not reflect why Farm Fresh did not use this time 
to prepare testimony and exhibits. 

Farm Fresh sought a continuance of the hearing so that it could prepare 
and submit evidence of: 


(1) The geographical sources of milk for the Farm Fresh plant; 


(2) Mileage between the sources of milk for the Ponca City and 
Chandler locations; 


(3) More detailed information about the areas of sales of Farm 
Fresh and its competitors; 


(4) Detailed analysis of the cost for Farm Fresh to supply milk to 
Oklahoma City from the Chandler location and the relationship 
between this cost and the procurement costs of Zone I plants; and 


(5) Further detailed information about the membership and 
operations of the Farm Fresh cooperative members. 


Brief of Plaintiff Farm Fresh at 13 n.7. The rulemaking record reflects that 
evidence regarding each of these points was offered at the hearing, either by 
Farm Fresh or other witnesses.”® 

It was not an abuse of discretion for the Secretary to deny Farm Fresh’s 
motion to continue the hearing. Farm Fresh had adequate notice of 
hearing.” In addition, it fully participated in the rulemaking proceeding by 


SSee AR 38 at 625, 637 (Mr. Keirn testified on the third day of the hearing, March 6, 1986). 


See e.g., AR 38 at 432, 449, 467-68 (geographic sources of milk); AR 38 at 449, 641 
(mileages); AR 38 at 640, 643-44, 647-48, 650-51, 654, 657 (areas of sales); AR 38 at 474, 641, 
647, 971-74 (cost of milk); AR 38 at 641-42, 645-46, 652-53 (membership of Farm Fresh). 


"Farm Fresh appears to argue that the Notice did not fully apprise it of the proposal to 
move Lincoln County from Zone III to Zone I. Yet it is undisputed that the Notice set forth 
in full the proposed amendment. This constitutes adequate notice. See Walmsley v. Block, 719 
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presenting live testimony, cross-examining witnesses and filing a post-hearing 
brief. Any inadequacy in its presentation cannot be attributed to the Notice 
provided by the Secretary. 


SUBSTANTIAL EVIDENCE ARGUMENT 


Farm Fresh bears the burden of proving that the Secretary’s decision is not 
supported by substantial evidence. Lewes Dairy, Inc., 401 F.2d at 316. Farm 
Fresh has failed to sustain its burden. 

The Secretary explained that Lincoln County should be removed from 
Zone III and included in Zone I: 


Because of its proximity to Oklahoma City and the $2.77 Class I 
differential value of milk across central Oklahoma, Lincoln County is 
much more closely associated with the value of milk in Zone I than 
with the value of milk at Tulsa in Zone III. Lincoln County is adjacent 
to Oklahoma County and most of the territory in the County (including 
Chandler) is south of the north border of Oklahoma County. Chandler 
is about 15 miles east of the Oklahoma County border and about the 
same distance north of the east-west price line mandated by the Food 
Security Act of 1985. In such a situation, it would be unreasonable for 
a minus 18-cent location adjustment to apply at Chandler, as was 
proposed for the more northeastern population center at Tulsa, since 
the primary competitors of the new plant in terms of both sales and 
procurement would be other plants in the Zone I area. 


51 Fed. Reg. 40186. Farm Fresh contends that this finding is without record 
support. It argues that “the only finding which is supportable in the record is 
that Farm Fresh is more closely aligned in terms of handler competition with 
Zone III than Zone I." Brief of Plaintiff Farm Fresh at 16. Farm Fresh cites 
the testimony of its president, Mr. Keirn, in support of this proposition and 
claims that "there is no conflicting testimony in the record." Id. Yet Mr. 
Keirn’s testimony was equivocal at best, and on cross-examination Mr. Keirn 


F.2d 1414, 1417-18 (8th Cir. 1983) (held notice was adequate even though notice did not contain 
"the specific changes in location adjustments ultimately ordered by the Secretary"). See also 
Jones, 456 F. Supp. at 644-45 (notice requirements of the Administrative Procedure Act complied 
with “where rule as finally adopted does not differ substantially from the proposed rule"). 
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admitted that sales in Zones I and II from the Ponca City location were 
higher than Farm Fresh’s sales in Zones III and V. AR 38 at 650-51. Mr. 
Keirn also acknowledged that Oklahoma City represented one of the areas of 
greatest growth in terms of distribution for the Ponca City plant and that 
movement of the plant to Chandler would decrease the cost of transporting 
milk to the Oklahoma City area."* Jd. at 653-54, 658. Based on this 
evidence, it was reasonable for the Secretary to conclude that the Chandler 
plant would compete both for sales and procurement with Zone I plants. 

In addition, the undisputed evidence reflects that milk producers will incur 
greater costs in supplying the Chandler plant with milk than were incurred in 
supplying Ponca City. Kieffer L. Howard, Assistant to the Southern Region 
Manager of Associated Milk Producers, testified that "we at AMPI, Mid-Am 
would have to move milk greater distances to supply the new plant. I cannot 
speak for Southern Milk Sales who also is a major supplier of Farm Fresh; 
but knowing where their supplies of milk are located, they too would probably 
have greater hauling costs in supplying this plant." AR 38 at 385. The 
additional cost to supply the Chandler plant versus the Ponca City plant from 
southern Kansas was calculated to be more than 18 cents per hundredweight. 
AR 38 at 474. Mr. Howard also testified that there is no practical difference 
between the producers’ cost of transporting milk from southern Kansas and 
from southwestern Missouri, the other large producing area in the Southwest 
Plains marketing area. AR 38 at 971-72. This evidence supports the 
Secretary's determination that the value of milk delivered to Chandler is more 
closely associated with Zone I than with Zone III. 


CONCLUSION 


The Secretary’s decision to transfer Lincoln County from Zone III to Zone 
I is in accordance with law. Plaintiffs Motion for Summary Judgment is 
DENIED. The Motions for Summary Judgment by defendant and the 
intervening defendants are GRANTED. Judgment shall be entered in favor 
of defendant and the intervening defendants. 


‘6Chandler is approximately 45 miles from Oklahoma City. AR 38 at 444. Ponca City is 
located approximately 100 miles north of Oklahoma City. 51 Fed. Reg. 40182 (1986). 
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E, LEE COX and BECKY COX, d/b/a PIXY PALS KENNEL, Petitioners v. 
UNITED STATES DEPARTMENT OF AGRICULTURE, Respondent. 

No. 90-1384. 

Filed on February 13, 1991. 


"Substantial evidence" defined - Standard of review - First amendment - Sanctions not excessive. 


Assertion by petitioners that appropriate standard of review in this case was de novo is incorrect 
as the definition of “willfulness" was not called into question but rather whether the Department 
had presented substantial evidence to demonstrate willfulness. The record fully supports a 
finding of willfulness on the part of petitioners. Petitioners’ first amendment argument goes to 
the motivation of the Department in instituting a disciplinary proceeding. Since motivation is 
a question of fact rather than law, petitioners are not entitled to de novo review of their first 
amendment claim. Substantial evidence was presented indicating that the Department imposed 
sanctions to enforce the AWA and not in retaliation for the petitioners’ comments. The sanction 
imposed by the Department, although severe, was not excessive given the size of petitioners’ 
business and the severity of the violations. 


Before Arnold and Magill, Circuit Judges, and Battey,* District Judge. 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


PETITION FOR REVIEW OF AN ORDER OF THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


MAGILL, Circuit Judge. 


Lee and Becky Cox, owners of Pixy Pals Kennel, petition for review of a 
decision of the Department of Agriculture suspending their license for ninety 
days, imposing a $12,000 civil fine, and ordering the Coxes to cease and desist 
from specified violations of the Animal Welfare Act. The Coxes claim that 
(1) the suspension violated § 558(c) of the Administrative Procedure Act 
because there was insufficient evidence to support the Department’s finding 
that their violations of the Animal Welfare Act were willful; (2) they were 


“The Honorable Richard H. Battey, United States District Judge for the District of South 
Dakota, sitting by designation. 





E. LEE COX, et al. vy. UNITED STATES DEPARTMENT OF AGRICULTURE 15 
50 Agric. Dec. 14 


unconstitutionally penalized for exercising their first amendment rights; and 
(3) the sanctions imposed on them were excessive. We affirm. 


I. 


The Coxes, at the time relevant to this action, jointly owned and operated 
Pixy Pals Kennel.’ Pixy Pals is one of the largest dog brokers in Nebraska 
and has a gross income of over $1 million per year. During 1985 the 
Department of Agriculture’s Animal and Plant Health Inspection Service 
(APHIS) began investigating the Coxes for suspected violations of the Animal 
Welfare Act (AWA), 7 U.S.C. §§ 2131-2156 (1982), and accompanying 
regulations. In January 1988, an APHIS investigator, Bob Wells, arrived to 
inspect the facility and records. Lee Cox told him to leave and said that Wells 
would have to make an appointment at least two weeks in advance if he 
wanted any information. While escorting Wells to his car, Cox said, "you 
people are just like the Gestapo .. . you’re just like the Communists . . . leave 
and don’t ever come back." After this incident, the Coxes sent a letter to 
APHIS stating that APHIS had no right to enter their property without their 
express written approval and repeating their demand of two weeks’ notice 
before any inspection could take place. The Coxes also sent copies of this 
letter to other dog breeders and pet store owners with a cover letter urging 
them to sign it and send it to APHIS. The Coxes had earlier put out at least 
one newsletter critical of the Department and addressed to the same audience. 
That newsletter, although primarily devoted to criticism of the American 
Kennel Club, also referred to the A.K.C.’s “communistic conspirator friends 
at U.S.D.A." 

The Department filed charges against the Coxes, and a hearing was held 
before an administrative law judge (ALJ) in December 1988. The ALJ found 
that the Coxes had committed forty-one violations of the AWA and its 
regulations, as follows: (1) twelve violations of 9 C.F.R. § 2.130,” delivering 
dogs less than eight weeks old to carriers for transportation in commerce; (2) 


"The Coxes have since divorced, and Becky Cox now operates the kennel alone. 


Section 2.130 provides: "No dog or cat shall be delivered by any person to any carrier or 
intermediate handler for transportation, in commerce, or shall be transported in commerce by 
any person . .. unless such dog or cat is at least eight (8) weeks of age and has been weaned." 
9 CF.R. § 2.130. 
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thirteen violations of 7 U.S.C. § 2135 and 9 C-F.R. § 2.101,’ failure to hold 
dogs at least five days after acquisition; (3) fifteen violations of 7 U.S.C. § 
2140 and 9 CFR. § 2.75, failure to maintain accurate records; and (4) one 
violation‘ of 7 U.S.C. § 2146 and 9 CF.R. § 2.126,’ refusing to permit APHIS 
officials to inspect the Pixy Pals facility and records. All of the violations 
except the failure to permit inspection took place during 1985. The ALJ 
ordered the Coxes to cease and desist from these violations, imposed a 
$12,000 fine on them, and suspended their license for ninety days. In addition, 


*The statute provides: "No dealer or exhibitor shall sell or otherwise dispose of any dog or 
cat within a period of five business days after the acquisition of such animal or within such other 
period as may be specified by the Secretary ...." 7 U.S.C. § 2135 (1988). 

The regulation provides, in pertinent part: "Any live dog or cat acquired by a dealer or 
exhibitor shall be held by him or her, under his or her supervision and control, for a period of 
not less than 5 full days, not including the day of acquisition, after acquiring the animal, 
excluding time in transit." 9 C.F.R. § 2.101(a) (footnote omitted). 


“The statute provides, in pertinent part: "Dealers and exhibitors shall make and retain for 
such reasonable period of time as the Secretary may prescribe, such records with respect to the 
purchase, sale, transportation, identification, and previous ownership of animals as the Secretary 
may prescribe." 7 U.S.C. § 2140 (1982). 

The regulation provides, in pertinent part: "Each dealer . . . shall make, keep, and maintain 
records or forms which fully and correctly disclose the following information concerning each dog 
or cat purchased or otherwise acquired .... (v) The date a dog or cat was acquired . . .; (vi)(C) 
The date of birth or approximate age." 9 C.F.R. § 2.75(a)(1). 


For (1) through (3), each dog involved in the offense counts as a separate violation. 


‘Even though the Coxes violated both the statute and the regulation, it counts as only one 
violation because the statute and regulation forbid the same conduct. The same principle holds 
for (2) and (3). 


"The statute provides, in pertinent part: "The Secretary shall make such investigations or 
inspections as he deems necessary to determine whether any dealer . . . has violated or is 
violating any provision of this chapter or any regulation or standard issued thereunder, and for 
such purposes, the Secretary shall, at all reasonable times, have access to the places of business 
and the facilities, animals, and those records required to be kept pursuant to section 2140 of this 
title of any such dealer... ." 7 U.S.C. § 2146 (1982). 

The regulation provides, in pertinent part: "Each dealer . . . shall, during business hours, 
allow APHIS officials: (1) To enter its place of business; .(2) To examine records required to 
be kept by the Act and the regulations in this part; (3) To make copies of the records; (4) To 
inspect and photograph the facilities, property and animals... ."_ 9 C.F.R. § 2.126. 
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the suspension was to continue until they demonstrated compliance with the 
AWA and regulations. 

The Coxes appealed to the Judicial Officer (JO) of the Department of 
Agriculture, who affirmed the ALJ’s decision. The Coxes then petitioned this 
court for review. They ask that we set aside the JO’s order or, in the 
alternative, modify the sanctions imposed. 


The Department of Agriculture’s decision must be upheld if it is supported 
by substantial evidence. Western States Cattle Co. v. United States Dep’t of 
Agric., 880 F.2d 88, 89 (8th Cir. 1989); Farrow v. United States Dep’t of Agric., 
760 F.2d 211, 213 (8th Cir. 1985). Substantial evidence is "such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion." Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938). 


A. Willfulness 


The Coxes argue first that the evidence is insufficient to sustain a finding 
of willfulness, required under § 558(c) of the Administrative Procedure Act 
before a suspension may be imposed. 5 U.S.C. § 558(c) (1989). Willfulness, 
as both parties point out in their briefs, includes not only intent to do a 
prohibited act but also careless disregard of statutory requirements. 
Goodman vy. Benson, 286 F.2d 896, 900 (7th Cir. 1961); accord George 
Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir.), cert. denied, 419 US. 
830 (1974); Arab Stock Yard, Inc., 37 Agric. Dec. 293, 306 (1978), aff'd mem. 
582 F.2d 39 (Sth Cir. 1978); see also Butz v. Glover Livestock Comm’n Co., 93 
S.Ct. 1455, 1459 n.5 (1973) (""Wilfully’ could refer to either intentional conduct 
or conduct that was merely careless or negligent."). 

The Coxes incorrectly assert that the willfulness of their violations of the 
AWA is a question of law to be reviewed de novo by this court. It is true that 
the definition of willfulness is a question of law to be reviewed de novo; 
however, that question is not before us. Nor are we to consider whether, as 


*This standard of review comes from the Administrative Procedure Act, 5 U.S.C. § 706(2)(E) 
(1988), which provides that agency actions, findings and conclusions in a case reviewed on the 
record of an agency hearing provided for by statute must be set aside if unsupported by 
substantial evidence. Section 2149 of the AWA requires a hearing before sanctions may be 
imposed. 7 U.S.C. § 2149 (1988). 
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a matter of law, the Coxes’ actions met that definition; rather, we must decide 
whether the evidence is legally sufficient, under the substantial evidence 
standard, to support the Department’s finding that the violations were willful. 
There is ample evidence to support this finding. Refusing to permit inspection 
is obviously willful. The same goes for falsifying records. Of course, people 
write down the wrong date accidentally on occasion, but when it happens 
three times within a one-month period and when each time the change makes 
an illegal act appear legal, an inference of willfulness is justified. The Coxes 
argue that even if their records were wrong, they themselves did not violate 
the AWA because the dates in the records were supplied and recorded by 
their employees. Section 2139 of the AWA, however, imputes the acts of 
employees to their employers.’ 

As for the holding violations, there is substantial evidence that they too 
were willful. The ALJ did not believe Becky Cox’s testimony that she believed 
the information in the records to be accurate. The fact that the Coxes 
falsified records to cover up the holding period violations shows that they 
knew they had committed them and suggests that these violations were 
deliberate. 

Finally, the Coxes contend that because they in good faith believed that the 
puppies were eight weeks old at the time of sale, they did not willfully violate 
the eight-week age minimum. The Coxes did not find out that the puppies 
were too young, they say, until they received the American Kennel Club 
papers showing the date of birth after the puppies had already been shipped. 
Ignorance is not a defense, especially when it is avoidable; the Coxes could 
have made sure they were complying with the law by waiting for the A.K.C. 
papers to arrive. See James & Julia Stuekerjuergen, 44 Agric. Dec. 186, 190 
(1985) (dealers assumed the risk that the dogs might be underage when they 
sold them without waiting for the papers). Such careless disregard of 
statutory requirements constitutes willfulness. See id. 

Finally, it should be pointed out that for a suspension to be authorized in 
this case, the only requirement is that at least one of the violations be willful. 


°Section 2139 provides: "When construing or enforcing the provisions of this chapter, the 
act, omission, or failure of any person acting for or employed by . . . a dealer. . . shall be 
deemed the act, omission, or failure of such .. . dealer . . . as well as of such person." 7 U.S.C. 
§ 2139 (1982). 
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See 7 U.S.C. § 2149(a); 5 U.S.C. § 558(c)."° The government need nct show 
that all the violations were willful. 


B. First Amendment 


The Coxes next contend that they were punished for exercising their free 
speech rights: specifically, for their letter to APHIS, for the letters they sent 
to other dog breeders and pet store owners, and for Lee Cox’s insulting 
remarks to the APHIS inspector. A reviewing court is required to set aside 
agency action, findings, and conclusions "contrary to constitutional right." 5 
US.C. § 706(2)(B). Although questions of constitutional law are reviewed de 
novo, whether the Department’s action was contrary to constitutional right 
depends on what its motivation was, which is a question of fact. At the 
administrative level, the Coxes pursued the theory that the Department was 
retaliating against them for speaking out, but the ALJ and JO were not 
convinced. We review their implicit finding that the Department’s action was 
motivated by legitimate enforcement concerns under the same substantial 
evidence standard as other findings of fact. 

The Coxes cite as evidence that the Department retaliated against them: 
(1) the ALJ’s mention of Mr. Cox’s abusive remarks to the APHIS inspector 
in his opinion, which was incorporated in the opinion of the JO; and (2) the 
testimony given at the hearing by two APHIS inspectors, who discussed the 
content and impact of the Coxes’ mailings. One of them also recommended 
that a severe sanction be imposed. 

We note first that APHIS did not begin investigating the Coxes because 
of their letters. APHIS had already received complaints and started 
investigating well before the first newsletter was sent out. Second, the 
sanctions imposed were fully justified by the Coxes’ violations of the AWA. 
The Coxes have not shown that they were punished for what they said rather 
than for what they did. That the ALJ quoted Mr. Cox’s abusive remarks to 
the APHIS inspector does not prove otherwise. The quotation serves to 
emphasize the willfulness of the Coxes’ refusal to permit inspection. The 
Coxes say that the inspectors’ testimony in essence advocated that the Coxes 
be punished for sending out newsletters and that the testimony shows the 


Because § 2149(a) authorizes a suspension whenever a licensed dealer "has violated or is 
violating any provision” of the AWA or any regulation promulgated under it, a suspension could 
be imposed for a single willful violation of the AWA. The existence of additional violations not 
shown to be willful does nothing to take away that authorization. 
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Department’s desire to retaliate against the Coxes for their criticism of its 
personnel and methods. Rather, the testimony indicates the investigators’ 
concern for the effective enforcement of the AWA. If, by refusing to allow 
inspections and publicly criticizing the Department, the Coxes could 
successfully defy the Department and get away with suspected AWA 
violations, other kennel owners would follow suit. In fact, one inspector 
testified that, after the letters and the Coxes’ refusal to allow inspection, other 
dealers were being less cooperative, and some were calling APHIS to ask what 
was happening with Pixy Pals and why they themselves still had to follow the 
AWA regulations. Tr. I at 104-06. These circumstances are substantial 
evidence that the Department imposed sanctions to enforce the AWA, not to 
punish the Coxes for speaking out against the Department. Therefore, the 
Coxes’ first amendment rights were not violated. 


C. Sanctions 


Finally, the Coxes argue that the sanctions imposed on them are excessive. 
They claim that the $12,000 fine is not warranted by the factors enumerated 
in § 2149 of the AWA. These factors are: the size of the business; the gravity 
of the violation; the good faith of the violator; and the history of previous 
violations, if any. 7 U.S.C. § 2149(b) (1982). The Secretary is required to 
consider the appropriateness of the penalty with respect to these factors. Id. 
Consideration of the first and last factors is straightforward. Given the Coxes’ 
$1 million gross income, a $12,000 fine is not inappropriate. On the other 
hand, they have no history of AWA violations. 

The next factor to consider is the gravity of the violations. Although the 
violations do not involve cruelty to animals or unsanitary conditions, they are 
serious. Transporting dogs under eight weeks old endangers their health 
because their immune systems are not developed enough to withstand the 
stress of long-distance travel. Tr. I at 68. It also interferes with their 
psychological development and hence their ability to function when fully 
grown. Stuekerjuergen, 44 Agric. Dec. at 189. Failure to hold dogs for five 
days between acquisition and sale also increases the likelihood that they will 
get sick, prevents proper health monitoring and makes it more difficult to 
track down stolen dogs. Tr. I at 67-68, 118-19. In addition, the waiting period 
is necessary to make sure the dogs are healthy, especially if the dealer buys 
them from an unlicensed breeder. JO’s Decision at 8; Tr. I at 67. Refusal to 
allow inspection is serious because it prevents detection of AWA violations. 
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Falsification of records is serious by its very nature and also makes 
enforcement of the AWA difficult. 

As to the remaining factor, the Coxes get no credit for good faith. They 
committed one violation of the AWA, falsifying records, to cover up another, 
failing to observe the statutory holding period. Their refusal to allow 
inspection of their premises and records was in defiance of the AWA. While 
they may not have known that the dogs they sold were underage, they did not 
bother to find out, despite the fact that they knew of the eight-week minimum 
age requirement. 

We conclude that the sanctions imposed on the Coxes are appropriate in 
light of the factors set forth in § 2149(b). 

The Coxes further argue that the punishment they received was excessive 
because it was disproportionate to that imposed in other AWA cases. It is 
true that the ninety-day suspension and $12,000 fine are relatively severe; 
however, the Coxes are not entitled to a sanction no more severe than that 
applied to others. Spencer Livestock Comm’n Co. v. Department of Agric., 841 
F.2d 1451, 1456 (9th Cir. 1988); see Glover, 93 S. Ct. at 1459 ("The 
employment of a sanction within the authority of an administrative agency is 
. .. not rendered invalid in a particular case because it is more severe than 
sanctions imposed in other cases."). It is the Department’s job, not ours, to 
fashion a remedy for violations of the AWA. Because assessing penalties is 
not a factual finding but the exercise of a discretionary grant of power, Beall 
Constr. Co. v. Occupational Safety & Health Review Comm’n, 507 F.2d 1041, 
1046 (8th Cir. 1974), our review is limited to deciding whether under the 
applicable statute and facts of the case, the agency made an allowable 
judgment, Glover, 93 S.Ct. at 1459. An agency’s choice of sanction is not to 
be overturned unless it is unwarranted in law or without justification in fact. 
Glover, 93 S. Ct. at 1458; Panhandle Coop. Ass’n v. EPA, 771 F.2d 1149, 1152 
(8th Cir. 1985). Here, the sanctions imposed are not unwarranted in law; the 
statute authorizes suspensions and, at the time of the violations, allowed 
penalties of up to $1,000 per violation." 7 U.S.C. § 2149 (1982). The Coxes 
were fined only about $300 per violation. Nor were the sanctions without 
justification in fact; there is substantial evidence showing that the Coxes 
willfully violated the AWA. 


"The statute has since been changed to permit a penalty of up to $2,500 per violation. 7 
U.S.C. § 2149(b)(1988). 
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Because we find that there was substantial evidence to support the 
Department of Agriculture’s finding that the Coxes’ violations of the AWA 
were willful, that the Coxes were not punished for exercising their first 
amendment right of free speech, and that the sanctions imposed on them were 
within the discretion of the Department, we affirm. 
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In re: SAULSBURY ORCHARDS and ALMOND PROCESSING, INC., a 
California Corporation; CAL-ALMOND, INC., a California Corporation; 
CARLSON FARMS, a sole proprietorship. 

AMA Docket No. F&V 981-4. 

Decision and Order filed January 23, 1991. 


Almonds — Scope of § 8c(15)(A) review — APA notice and comment requirements — Delegation 
of authority — Due process and equal protection rights — Creditable portion of assessment 
obligation — Assessments on reserve almonds — Marketing promotion including paid 
advertising — Formal rulemaking requirements — Free speech under First Amendment — 
Taxing power of Congress — Extending final disposition date for reserve almonds — 
Retroactive regulations. 


The Judicial Officer reversed that part of the initial Decision and Order by Judge Bernstein 
(ALJ) holding that the Agricultural Marketing Agreement Act of 1937, the Administrative 
Procedure Act and/or the Marketing Order for Almonds Grown in California were violated as 
to six issues, but upheld the ALJ’s holdings that the numerous other contentions by petitioners 
are invalid. Narrow scope of review explained. Section 981.31, which allows a majority of the 
Almond Board’s 10 positions to be held by persons associated with a single entity (the 
cooperative), is in accordance with law, is supported by substantial evidence in the rulemaking 
record, and does not violate petitioners’ rights to due process and equal protection, and does not 
constitute an unlawful delegation of authority. The Almond Butter Market Development 
Program ("Program") has a rational basis in the rulemaking record, and the Secretary was not 
required to specify in the final rules the percentage of the reserve to be allocated to the Program 
for the crop years 1984-86. The Secretary was not required to engage in notice-and-comment 
rulemaking as to the minimum prices required to be charged to buyers and special assessments 
on almonds disposed of under the Program. Section 981.441, which establishes the standards for 
crediting for marketing promotion including paid advertising, is in accordance with §§ 8c(6)(I), 
8c(10), and 10(b)(2)(ii) of the Act. Section 981.441 is not inconsistent with § 981.41 of the 
Order, and did not require formal rulemaking. Section 981.441 does not unlawfully delegate 
authority to the Almond Board, which must apply the terms of the section to determine whether 
a handler’s advertisements qualify for credit towards his assessment, since the Secretary has the 
final authority to make decisions. The annual rules from 1980-89, through which the Secretary 
established the creditable portion of the assessments, were supported by substantial evidence in 
the rulemaking records. Under § 981.81, a handler must pay an assessment on almonds held in 
reserve. Sections 981.41, .81, and .441, relating to the creditable portion of the assessment 
obligation of handlers, do not violate handlers’ rights of free speech and association under the 
first amendment of the Constitution. The appropriate test for determining whether government 
regulation impinges on commercial free speech is whether the government regulation bears a 
reasonable "fit" to the government’s important interest--a fit that is not necessarily perfect, but 
reasonable. The creditable portion of the assessment obligation does not amount to a tax, and 
is not an unconstitutional exercise of the taxing power granted to Congress. The Secretary was 
not required to engage in notice-and-comment rulemaking on the rule extending the date for 
disposing of reserve almonds from September 1, 1986, to March 1, 1987, nor on the annual rules 
from 1980-86 establishing the assessment rates, including the creditable portion thereof. The 
rules imposing the assessment rates from 1980-81 through 1988-89, each of which was issued 
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after the handling of almonds had begun for the crop year, were not invalid retroactive 
regulations. 


Donald A. Tracy, for Respondent. 

Brian C. Leighton, Fresno, CA, for Petitioners. 

Initial decision issued by Edwin Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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. It Was Neither Necessary nor Desirable for the Secretary to Promulgate 
Regulations for the 1984-85 and 1985-86 Crops, Specifying the Percentage 
of the Reserve to Be Used in the Market Development Program for 
Almond Butter and School Lunches 


. The Secretary Was Not Required to Promulgate Through APA 
Rulemaking the Board’s Minimum Prices and Special Assessments for 
Reserve Almonds Disposed of for Almond Butter and School 


The Secretary Was Not Required to Allow Notice and Comment on 
the Rule Extending the Date for Disposing of Reserve Almonds from 
September 1, 1986, to March 1, 1987 


Section 981.441 of the Order Does Not Violate § 8c(10) of the Act, 
Which States That No Order Shall Prohibit, Regulate, or Restrict the 
Advertising of Any Commodity or Product Covered by the 


V. The Secretary Was Not Required by the APA to Allow Notice and 
Comment on the Annual Rules From 1980-86 Establishing the Assessment 
Rate, Including the Creditable Portion Thereof 


VI. The Rules Imposing the Assessment Rates From 1980-81 Through 
1988-89, Each of Which Was Issued after the Handling of Almonds 
Had Begun for the Crop Year, Were Not Invalid Retroactive 
Regulations 


There Is No Merit to Petitioners’ Appeal 


Preliminary Statement 


This is a proceeding instituted by a petition filed pursuant to § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
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§ SSN) voleting to the Federal Marketing Order Regulating the 
Handling o onds Grown in California (7 C.F.R. Part 981). 


On June 20, 1990, Administrative Law Judge Edwin S. Bernstein (ALJ) 
filed an initial Decision and Order ruling on numerous issues raised by 
petitioners. He held that most of petitioners’ contentions were invalid, but 
that the Agricultural Marketing Agreement Act of 1937, the Administrative 
Procedure Act and/or the Marketing Order were violated as to six issues. 

On August 16, 1990, petitioners appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).? Petitioners 
appealed all but one of the issues decided adversely to the petitioners. On 
September 17, 1990, respondent appealed as to the six issues decided 
adversely to the Department. On November 6, 1990, the case was referred to 
the Judicial Officer for decision. 

For the reasons set forth below, I find no merit in petitioners’ contentions 
and, therefore, I am dismissing the petition. I am adopting those portions of 
the ALJ’s initial decision set forth below, with a few trivial changes, and with 
additions included within brackets, and omissions indicated by dots. 
Additional conclusions by the Judicial Officer follow the ALJ’s initial decision. 
For a proper understanding of the findings, it is helpful to first read the 
following provisions of the Act, Order and regulations. 


Provisions of the Statute 


The following provisions of the Agricultural Marketing Agreement Act of 
1937, as amended, set forth the statutory scheme relevant here (7 U.S.C. §§ 
602(1)-(3), 608c(1)-(4), (6)(A), (6)(C), (6)(D), (6)(E), ©)@, MA), MO), 
(7)(D), (9), (10), (12), (14), (15), (16), 608d(1), 610(b) (emphasis added)): 


See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, 
§§ 2.01-.15, 2.46-58 (1981 and 1989 Cum. Supp.). 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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§ 602. Declaration of policy; establishment of price basing period; 
marketing standards; orderly supply flow; circumstances for 
continued regulation 


It is declared to be the policy of Congress-- 


(1) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish and maintai 
n such orderly marketing conditions for agricultural commodities in 
interstate commerce as will establish, as the prices to farmers, parity 
prices as defined by section 1301(a)(1) of this title. 


(2) To protect the interest of the consumer by (a) approaching the 
level of prices which it is declared to be the policy of Congress to 
establish in subsection (1) of this section by gradual correction of the 
current level at as rapid a rate as the Secretary of Agriculture deems 
to be in the public interest and feasible in view of the current 
consumptive demand in domestic and foreign markets, and (b) 
authorizing no action under this chapter which has for its purpose the 
maintenance of prices to farmers above the level which it is declared 


to be the policy of Congress to establish in subsection (1) of this 
section. 


(3) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish and maintain 
such production research, marketing research, and development projects 
provided in section 608c(6)(I) of this title, such container and pack 
requirements provided in section 608c(6)(H) of this title, such 
minimum standards of quality and maturity and such grading and 
inspection requirements for agricultural commodities enumerated in 
section 608c(2) of this title [which includes almonds], other than milk 
and its products, in interstate commerce as will effectuate such orderly 
marketing of such agricultural commodities as will be in the public 
interest. 


§ 608c. Orders regulating handling of commodity 
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(1) Issuance by Secretary 


The Secretary of Agriculture shall, subject to the provisions of this 
section, issue, and from time to time amend, orders applicable to 
processors, associations of producers, and others engaged in the 
handling of any agricultural commodity or product thereof specified in 
subsection (2) of this section. Such persons are referred to in this 
chapter as "handlers." Such orders shall regulate, in the manner 
hereinafter in this section provided, only such handling of such 
agricultural commodity, or product thereof, as is in the current of 
interstate or foreign commerce, or which directly burdens, obstructs, or 
affects, interstate or foreign commerce in such commodity or product 
thereof. 


(2) Commodities to which applicable; single commodities and 
separate agricultural commodities 


Orders issued pursuant to this section shall be applicable only to (A) 
the following agricultural commodities and the products thereof (except 
canned or frozen pears, grapefruit, cherries, apples, or cranberries, the 
products of naval stores, and the products of honeybees), or to any 
regional, or market classification of any such commodity or product: 
Milk, fruits (including filberts, almonds, pecans, and walnuts but not 
including apples, other than apples produced in the States of 
Washington, Oregon, Idaho, New York, Michigan, Maryland, New 
Jersey, Indiana, California, Maine, Vermont, New Hampshire, Rhode 
Island, Massachusetts, Connecticut, Colorado, Utah, New Mexico, 
Illinois, and Ohio, and not including fruits for canning or freezing other 
than pears, olives, grapefruit, cherries, cranberries, and apples 
produced in the States named above except Washington, Oregon, and 
Idaho), tobacco, vegetables (not including vegetables, other than 
asparagus, for canning or freezing and not including potatoes for 
canning, freezing, or other processing), hops, honeybees, and naval 
stores as included in the Naval Stores Act [7 U.S.C. 91 et seq.] and 
standards established thereunder seein refined or partially refined 
oleoresin). . 


(3) Notice and hearing 
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Whenever the Secretary of Agriculture has reason to believe that 
the issuance of an order will tend to effectuate the declared policy of 
this chapter with respect to any commodity or product thereof specified 
in subsection (2) of this section [which includes almonds], he shall give 
due notice of and an opportunity for a hearing upon a proposed order. 


(4) Finding and issuance of order 


After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such order, 
upon the evidence introduced at such hearing (in addition to such other 
findings as may be specifically required by this section) that the 
issuance of such order and all of the terms and conditions thereof will 
tend to effectuate the declared policy of this chapter with respect to 
such commodity. 


(6) Other commodities; terms and conditions of orders 


In the case of the agricultural commodities and the products 
thereof, other than milk and its products, specified in subsection (2) of 
this section [including almonds] orders issued pursuant to this section 
shall contain one or more of the following terms and conditions, and 
(except as provided in subsection (7) of this section), no others: 


(A) Limiting, or providing methods for the limitation of, the total 
quantity of any such commodity or product, or of any grade, size, or 
quality thereof, produced during any specified period or periods, which 
may be marketed in or transported to any or all markets in the current 
of interstate or foreign commerce or so as directly to burden, obstruct, 
or affect interstate or foreign commerce in such commodity or product 
thereof, during any specified period or periods by all handlers thereof. 





AGRICULTURAL MARKETING AGREEMENT ACT 


(C)  Allotting, or providing methods for allotting, the amount of 
any such commodity or product, or any grade, size, or quality thereof, 
which each handler may market in or transport to any or all markets 
in the current of interstate or foreign commerce or so as directly to 
burden, obstruct, or affect interstate or foreign commerce in such 
commodity or product thereof, under a uniform rule based upon the 
amounts which each such handler has available for current shipment, 
or upon the amounts shipped by each such handler in such prior period 
as the Secretary determines to be representative, or both, to the end 
that the total quantity of such commodity or product, or any grade, 
size, or quality thereof, to be marketed in or transported to any or all 
markets in the current of interstate or foreign commerce or so as 
directly to burden, obstruct, or affect interstate or foreign commerce 
in such commodity or product thereof, during any specified period or 
periods shall be equitably apportioned among all of the handlers 
thereof. 


(D) Determining, or providing methods for determining, the 
existence and extent of the surplus of any such commodity or product, 
or of any grade, size, or quality thereof, and providing for the control 
and disposition of such surplus, and for equalizing the burden of such 
surplus elimination or control among the producers and handlers thereof. 


(E) Establishing or providing for the establishment of reserve 
pools of any such commodity or product, or of any grade, size, or 
quality thereof, and providing for the equitable distribution of the net 
retum derived from the sale thereof among the persons beneficially 
interested therein. 


(1) _ Establishing or providing for the establishment of production 
research, marketing research and development projects designed to assist, 
improve, or promote the marketing, distribution, and consumption or 
efficient production of any such commodity or product, the expense of 
such projects to be paid from funds collected pursuant to the marketing 
order: Provided, That with respect to orders applicable to almonds, . . . 
such projects may provide for any form of marketing promotion including 
paid advertising and with respect to almonds, filberts (otherwise known 
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as hazelnuts), raisins, walnuts, olives, and Florida Indian River 
grapefruit may provide for crediting the pro rata expense assessment 
obligations of a handler with all or any portion of his direct expenditures 
for such marketing promotion including paid advertising as may be 
authorized by the order. . . . 


(7) Terms common to all orders 


In the case of the agricultural commodities and the products thereof 
specified in subsection (2) of this section orders shall contain one or 
more of the following terms and conditions: 


(A) Prohibiting unfair methods of competition and unfair trade 
practices in the handling thereof. 


(C) Providing for the selection by the Secretary of Agriculture, or 
a method for the selection, of an agency or agencies and defining their 
powers and duties, which shall include only the powers: 


(i) To administer such order in accordance with its terms and 
provisions; 


(ii) To make rules and regulations to effectuate the terms and 
provisions of such order, 


(iii) To receive, investigate, and report to the Secretary of 
Agriculture complaints of violations of such order; and 


(iv) To recommend to the Secretary of Agriculture amendments 
to such order. 
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(D) Incidental to, and not inconsistent with, the terms and 
conditions specified in subsections (5) to (7) of this section and 
necessary to effectuate the other provisions of such order. 


(9) Orders with or without marketing agreement 


Any order issued pursuant to this section shall become effective in 
the event that, notwithstanding the refusal or failure of handlers 
(excluding cooperative associations of producers who are not engaged 
in processing, distributing, or shipping the commodity or product 
thereof covered by such order) of more than 50 per centum of the 
volume of the commodity or product thereof (except that as to citrus 
fruits produced in any area producing what is known as California 
citrus fruits said per centum shall be 80 per centum) covered by such 
order which is produced or marketed within the production or 
marketing area defined in such order to sign a marketing agreement 
relating to such commodity or product thereof, on which a hearing has 
been held, the Secretary of Agriculture determines: 


(A) That the refusal or failure to sign a marketing agreement 
(upon which a hearing has been held) by the handlers (excluding 
cooperative associations of producers who are not engaged in 
processing, distributing, or shipping the commodity or product thereof 
covered by such order) of more than SO per centum of the volume of 
the commodity or product thereof (except that as to citrus fruits 
produced in any area producing what is known as California citrus 
fruits said per centum shall be 80 per centum) specified therein which 
is produced or marketed within the production or marketing area 
specified therein tends to prevent the effectuation of the declared 
policy of this chapter with respect to such commodity or product, and 


(B) That the issuance of such order is the only practical means 
of advancing the interests of the producers of such commodity pursuant 
to the declared policy, and is approved or favored: 


(i) By at least two-thirds of the producers (except that as to 
citrus fruits produced in any area producing what is known as 
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California citrus fruits said order must be approved or favored 
by three-fourths of the producers) who, during a representative 
period determined by the Secretary, have been engaged, within 
the production area specified in such marketing agreement or 
order, in the production for market of the commodity specified 
therein, or who, during such representative period, have been 
engaged in the production of such commodity for sale in the 
marketing area specified in such marketing agreement, or order, 
or 


(ii) By producers who, during such representative period, 
have produced for market at least two-thirds of the volume of 
such commodity produced for market within the production a 
rea specified in such marketing agreement or order, or who, d 
uring such representative period, have produced at least two- 
thirds of the volume of such commodity sold within the 
marketing area specified in such marketing agreement or order. 


(10) Manner of regulation and applicability 


No order shall be issued under this section unless it regulates the 
handling of the commodity or product covered thereby in the same 
manner as, and is made applicable only to persons in the respective 
classes of industrial or commercial activity specified in, a marketing 
agreement upon which a hearing has been held. No order shall be 
issued under this chapter prohibiting, regulating, or restricting the 
advertising of any commodity or product covered thereby, nor shail any 
marketing agreement contain any provision prohibiting, regulating, or 
restricting the advertising of any commodity, or product covered by such 
marketing agreement. 


(12) Approval of cooperative association as approval of producers 


Whenever, pursuant to the provisions of this section, the Secretary 
is required to determine the approval or disapproval of producers with 
respect to the issuance of any order, or any term or condition thereof, 
or the termination thereof, the Secretary shall consider the approval or 
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disapproval by any cooperative association of producers, bona fide 
engaged in marketing the commodity or product thereof covered by 
such order, or in rendering services for or advancing the interests of 
the producers of such commodity, as the approval or disapproval of the 
producers who are members of, stockholders in, or under contract with, 
such cooperative association of producers. 


(14) Violation of order; penalty 


Any handler subject to an order issued under this section, or any 
officer, director, agent, or employee of such handler, who violates any 
provision of such order (other than a provision calling for payment of 
a pro rata share of expenses) shall, on conviction, be fined not less than 
$50 or more than $500 for each such violation, and each day during 
which such violation continues shall be deemed a separate violation: 
Provided, That if the court finds that a petition pursuant to subsection 
(15) of this section was filed and prosecuted by the defendant in good 
faith and not for delay, no penalty shall be imposed under this 
subsection for such violations as occurred between the date upon which 
the defendant’s petition was filed with the Secretary and the date upon 
which notice of the Secretary’s ruling thereon was given to the 
defendant in accordance with regulations prescribed pursuant to 
subsection (15) of this section. 


(15) Petition by handler for modification of order or exemption; 
court review of ruling of Secretary 


(A) Any handler subject to an order may file a written petition 
with the Secretary of Agriculture, stating that any such order or any 
provision of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an 
opportunity for a hearing upon such petition, in accordance with 
regulations made by the Secretary of Agriculture, with the approval of 
the President. After such hearing, the Secretary shall make a ruling 
upon the prayer of such petition which shall be final, if in accordance 
with law. 
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(B) The District Courts of the United States in any district in 
which such handler is an inhabitant, or has his principal place of 
business, are vested with jurisdiction in equity to review such ruling, 
provided a bill in equity for that purpose is filed within twenty days 
from the date of the entry of such ruling. Service of process in such 
proceedings may be had upon the Secretary by delivering to him a copy 
of the bill of complaint. If the court determines that such ruling is not 
in accordance with law, it shall remand such proceedings to the 
Secretary with directions either (1) to make such ruling as the court 
shall determine to be in accordance with law, or (2) to take such 
further proceedings as, in its opinion, the law requires. The pendency 
of proceedings instituted pursuant to this subsection (15) shall not 
impede, hinder, or delay the United States or the Secretary of 
Agriculture from obtaining relief pursuant to section 608a(6) of this 
title. Any proceedings brought pursuant to section 608a(6) of this title 
(except where brought by way of counterclaim in proceedings instituted 
pursuant to this subsection (15)) shall abate whenever a final decree 
has been rendered in proceedings between the same parties, and 
covering the same subject matter, instituted pursuant to this subsection 


(15). 
(16) Termination of orders and marketing agreements 


(A) The Secretary of Agriculture shall, whenever he finds that 
any order issued under this section, or any provision thereof, obstructs 
or does not tend to effectuate the declared policy of this chapter, 
terminate or suspend the operation of such order or such provision 
thereof. 


(B) The Secretary shall terminate any marketing agreement 
entered into under section 608b of this title, or order issued under this 
section, at the end of the then current marketing period for such 
commodity, specified in such marketing agreement or order, whenever 
he finds that such termination is favored by a majority of the producers 
who, during a representative period determined by the Secretary, have 
been engaged in the production for market of the commodity specified 
in such marketing agreement or order, within the production area 
specified in such marketing agreement or order, or who, during such 
representative period, have been engaged in the production of such 
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commodity for sale within the marketing area specified in such 
marketing agreement or order: Provided, That such majority have, 
during such representative period, produced for market more than 50 
per centum of the volume of such commodity produced for market 
within the production area specified in such marketing agreement or 
order, or have, during such representative period, produced more than 
50 per centum of the volume of such commodity sold in the marketing 
area specified in such marketing agreement or order, but such 
termination shall be effective only if announced on or before such date 
(prior to the end of the then current marketing period) as may be 
specified in such marketing agreement or order. 


(C) The termination or suspension of any order or amendment 
thereto or provision thereof, shall not be considered an order within 
the meaning of this section. 


§ 608d. Books and records; disclosure of information; notification 
of Congressional committees 


(1) All parties to any marketing agreement, and all handlers 
subject to an order, shall severally, from time to time, upon the request 
of the Secretary, furnish him with such information as he finds to be 
necessary to enable him to ascertain and determine the extent to which 
such agreement or order has been carried out or has effectuated the 
declared policy of this chapter and with such information as he finds 
to be necessary to determine whether or not there has been any abuse 
of the privilege of exemptions from the antitrust laws. Such 
information shall be furnished in accordance with forms of reports to 
be prescribed by the Secretary. For the purpose of ascertaining the 
correctness of any report made to the Secretary pursuant to this 
subsection, or for the purpose of obtaining the information required in 
any such report, where it has been requested and has not been 
furnished, the Secretary is authorized to examine such books, papers, 
records, copies of income-tax reports, accounts, correspondence, 
contracts, documents, or memoranda, as he deems relevant and which 
are within the control (1) of any such party to such marketing 
agreement, or any such handler, from whom such report was requested 





SAULSBURY ORCHARDS, et al. 
50 Agric. Dec. 23 


or (2) of any person having, either directly or indirectly, actual or legal 
control of or over such party or such handler or (3) of any subsidiary 
of any such party, handler, or person. 


§ 610. Administration 


(b) State and local committees or associations of producers; 
handlers’ share of expenses of authority or agency 


(1) The Secretary of Agriculture is authorized to establish, for 
the more effective administration of the functions vested in him by this 
chapter, State and local committees, or associations of producers, and 
to permit cooperative associations of producers, when in his judgment 
they are qualified to do so, to act as agents of their members and 
patrons in connection with the distribution of payments authorized to 
be made under section 608 of this title. The Secretary, in the 
administration of this chapter, shall accord such recognition and 
encouragement to producer-owned and producer-controlled cooperative 
associations as will be in harmony with the policy toward cooperative 
associations set forth in existing Acts of Congress, and as will tend to 
promote efficient methods of marketing and distribution. 


Oe .... 


(ii) | Each order relating to any other commodity [i.e., other than 
milk] or product issued by the Secretary under this chapter shail 
provide that each handler subject thereto shall pay to any authority or 
agency established under such order such handler’s pro rata share (as 
approved by the Secretary) of such expenses as the Secretary may find are 
reasonable and are likely to be incurred by such authority or agency, 
during any period specified by him, for such purposes as the Secretary 
may, pursuant to such order, determine to be appropriate, and for the 
maintenance and functioning of such authority or agency, other than 
expenses incurred in receiving, handling, holding, or disposing of any 
quantity of a commodity received, handled, held, or disposed of by such 
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authority or agency for the benefit or account of persons other than 
handlers subject to such order. . .. The payment of assessments for the 
maintenance and functioning of such authority or agency, as provided 
for herein, may be required under a marketing agreement or marketing 
order throughout the period the marketing agreement or order is in 
effect and irrespective of whether particular provisions thereof are 
suspended or become inoperative. 


(iii) Any authority or agency established under an order may 
maintain in its own name, or in the name of its members, @ suit against 
any handler subject to an order for the collection of such handler’s pro 
rata share of expenses. The several district courts of the United States 
are vested with jurisdiction to entertain such suits regardless of the 
amount in controversy. 


Relevant Provisions of the Almond Order and Regulations 
The following are pertinent provisions (7 C.F.R. §§ 981.10, .22, 30, .31, .38, 
A, .41, .45-52, .59, .65, .66(a), (c), (e)-(g), .67, .80, .81, .441) (1989): 
(Note: The provisions of the Order and Regulations are not being 
reproduced in Agriculture Decisions to avoid retyping.) 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION (AS MODIFIED) 


Introduction 


Petitioners instituted this proceeding pursuant to section 8c(15)(A) of the 
Agricultural Marketing Agreement Act of 1937 ("AMAA") (7 U.S.C. § 
608c(15)(A) (1988)), by filing a Petition on March 2, 1987, which alleged that 
various aspects of the Marketing Order regulating the handling of Almonds 
Grown in California ("Order") (7 C.F.R. Part 981) are invalid and not in 
accordance with law. 

The Secretary of the United States Department of Agriculture 
("Department") brought an enforcement action against Saulsbury Orchards 
and Almond Processing, Inc., ("Saulsbury"), in the District Court for the 
Eastern District of California on February 13, 1986, pursuant to section 8a(6) 
of the AMAA (7 U.S.C. § 608a(6) (1988)) to compel Saulsbury to pay its 
assessments. On December 18, 1986, Judge Edward Dean Price granted the 
government’s motion for summary judgment and ordered Saulsbury to comply 
with the terms of the Order. 
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On March 2, 1987, Petitioners filed along with their Petition, an 
Application for Interim Relief. On September 22, 1987, Administrative Law 
Judge Edward H. McGrail granted Respondent’s motion [to dismiss the 
Petition] and the Petition and Application for Interim Relief were 
dismissed.” Petitioners next filed an Amended Petition on October 16, 1987. 
Petitioners also filed an appeal from the decision dismissing the Petition of 
March 2, 1987, on October 22, 1987. On October 26, 1987, Judge McGrail 
ordered that the Amended Petition be held in abeyance pending a ruling by 
the Department’s Judicial Officer, Donald A. Campbell, on the Appeal. 

By Decision and Order dated February 2, 1988, the Judicial Officer advised 
that the Appeal was moot as Petitioners had filed an Amended Petition. The 
case was remanded to Judge McGrail for consideration of Petitioners’ 
Amended Petition. 

On May 26, 1988, Petitioners filed a Motion for an Order Holding 
Creditable Brand Advertising Assessment in an Interest-Bearing Account; or 
for an Order that Said Assessments will be Returned to the Petitioners if they 
Prevail in this Administrative Proceeding; and/or Petitioners’ Application for 
Partial Interim Relief; and/or Petitioners’ Application for a Ruling that the 
Secretary has Already Determined that Creditable Advertising Assessments 
are Constitutional and no Further Exhaustion of Administrative Remedies is 
Required Regarding the Legality of Creditable Advertising Assessments. 

This case was reassigned to the undersigned on June 17, 1988. I certified 
a question to the Judicial Officer asking for guidance and a ruling on 
Petitioners’ Motion. The Judicial Officer by ruling dated October 27, 1988, 
found that no ruling should be made as Petitioners were seeking declaratory 
relief in advance of any determination as to their position on the merits. 

The parties filed a Joint Submission of Issues to be Decided on March 29, 
1989. 

On May 8, 1989, Blue Diamond Growers, Inc. ("Blue Diamond"), filed a 
motion to participate in this proceeding. The motion to participate was 
granted on May 31, 1989, to the extent permitted by Rule of Practice 900.57 
(7 CER. § 900.57 (1989)). 

A hearing was held on June 20-21, 1989, in Sacramento, California. 

On July 11, 1989, Petitioners filed a Motion to Now Preclude Blue 
Diamond’s Intervention in the Proceedings. By Decision and Order dated 


[ The Application for Interim Relief was denied by the Judicial Officer on April 1, 1987. A 
second Application for Interim Relief was denied by the Judicial Officer on October 9, 1990.] 





40 AGRICULTURAL MARKETING AGREEMENT ACT 


August 7, 1989, the motion was granted based upon Blue Diamond’s refusal 
to comply with a subpoena and directions of this Administrative Law Judge 
in connection with the subpoena. 

The parties submitted proposed findings of fact, conclusions of law, and 
briefs on October 2, 1989, and January 31, 1990. Petitioners filed a Reply 
Brief on February 28, 1990. 

By Post-Hearing Order dated April 5, 1990, I requested clarifying 
information from the parties. Responses by the parties were filed on April 16 
and 18, 1990. Petitioners filed a Reply to Respondent’s Responses on April 
27, 1990. 

All proposed findings, proposed conclusions and arguments have been 
considered. To the extent indicated, they have been adopted. Otherwise, they 
have been rejected as irrelevant or not supported by the evidence. In this 
opinion, "Tr." refers to the transcript of the hearing. "PX" refers to the 
numbered exhibits offered by Petitioners. "RX" refers to the numbered 
exhibits offered by Respondent. "PPHF" refers to Petitioners’ Post-Hearing 
Findings. "RPHF" refers to Respondent’s Post-Hearing Findings. "St." refers 
to the Stipulated Findings of the parties. 


Findings of Fact 


1. Petitioners, Saulsbury Orchards and Almond Processing, Inc., Cal- 
Almond, Inc., and Carlson Farms, are handlers as that term is defined in 7 
C.F.R. § 981.13 (1989). (St. 14 3, 5, 6) 

2. Cal-Almond, Inc., is an independent almond handler which was formed 
by Cloyd Angle in approximately 1976. (Tr. 153-54) 

3. Cal-Almond, Inc., handled approximately one million pounds of 
almonds in 1980; approximately one million pounds in 1981; approximately 3.3 
million pounds in 1982; approximately 3.3 million pounds in 1983; 
approximately 6.7 million pounds in 1984; approximately 6.1 million pounds 
in 1985; approximately 7.6 million pounds in 1986; approximately 11.6 million 
pounds in 1987; and approximately 10.5 million pounds in 1988. (St. {{ 5, 9; 
RPHF) 

4. In 1980, [the creditable portion of] Cal-Almond, Inc.’s . . . assessment 
was $26,115.00; in 1981, it was $23,895.45; in 1982, it was $83,873.88; in 1983, 
it was $81,859.53; in 1984, it was $167,231.05; in 1985, it was $154,938.50; in 
1986, it was $190,146.07; in 1987, it was $291.333.55; and in 1988, it was 
approximately $265,000.00. (St. { 9) 
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5. Saulsbury is an independent handler formed in 1978. Robert M. 
Saulsbury is the President of Saulsbury. (Tr. 64-66) 

6. Saulsbury has invested approximately $10 million into the land, the 
building, and the equipment of its plant in order to become a processor today. 
(Tr. 69) 

7. In 1980, Saulsbury handled approximately 3.8 million pounds of 
almonds; in 1981, it handled approximately 6.6 million pounds of almonds; in 
1982, it handled approximately 10 million pounds of almonds; in 1983, it 
handled approximately 6.8 million pounds of almonds; in 1984, it handled 
approximately 17.1 million pounds of almonds; in 1985, it handled 
approximately 9 million pounds of almonds; in 1986, it handled approximately 
1.7 million pounds of almonds; and in 1987, it handled approximately 5.8 
million pounds of almonds. (St. { 3) 

8. [The creditable portion of] Saulsbury’s . . . assessment for 1980 was 
$97,049.85; in 1981, it was $166,568.33; in 1982, it was $248,276.65; in 1983, it 
was $169,798.43; in 1984, it was $428,702.02; in 1985, it was $226,338.50; in 
1986, it was approximately $40,000.00; in 1987, it was approximately 
$145,000.00. (St. {¥ 3, 8; RPHF) 

9. Carlson Farms handled approximately 34,249 pounds of almonds in 
1985, approximately 907,000 pounds in 1986, and approximately 202,448 
pounds in 1987. (St. { 6) 

10. In 1985, [the creditable portion of] Carlson Farms’ . . . assessment 
was $907.59; in 1986, [it] was $22,692.00. (St. ¢ 10) 

11. The Secretary promulgated the Order in 1950, pursuant to the 
authority contained in the AMAA. 7 U.S.C. §§ 601 et. seq. (1988); 7 C.F.R. 
§§ 981.1-.474 (1989); 15 Fed. Reg. 4272; 15 Fed. Reg. 3623 (1950). 

12. Section 981.31 of the Order provides for ten Almond Board of 
California ("Board") members to be comprised of the following: Two handlers 
from the cooperative, two from the independent handlers, two growers who 
market their almonds through the cooperative, and two growers who market 
their almonds through the independent handlers. There is also to be one 
additional handler and one additional grower associated with the entity which 
handled in excess of fifty percent of the California almond crop for the 
preceding crop year. Thus, whichever entity, the cooperative or the 
independent handlers and growers, handled in excess of fifty percent of the 
crop for the previous year will receive six seats on the Board, while the other 
entity will receive four. 7 C.F.R. § 981.31 (1989). 

13. Ineach year from 1950, when the Almond Marketing Order began, 
through 1980, Blue Diamond, [formerly known as California Almond Growers 
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Exchange (CAGE),] Petitioners’ major competitor, has had six seats on the 
ten-member Board, and from 1980 to the present Blue Diamond has had six 
seats on the Board in every year but three, 1980, 1981, and 1987. (Tr. 216-17; 
St. ¢ 12) 

14. [A majority vote is] required by the Board for recommendations to 
the Secretary, with the exception of recommendations for advertising and 
promotion which require seven affirmative votes. 7 C.F.R. §§ 981.40(b), (c) 
[(c)] (1989). 

15. The cooperative members of the Board have always voted in unison, 
while the members representing the independent handlers and growers have 
not always voted in unison. (Tr. 215-16, 219) 

16. Inthe Recommended Decision and Decision approving the Order, 
the Secretary noted that there were two entities in the California almond 
industry, the cooperative and the independent handlers and growers, whose 
views of industry problems differed. The Secretary acknowledged that the 
cooperative handled sixty-four percent of the previous crop and as a result 
would immediately have six seats on the Board. The Secretary stated that a 
majority vote would be required by the Board to make recommendations, in 
accord with usual business practice. The Secretary speculated that the 
cooperative would tend to vote as a unit, and that the independent handlers 
and growers would tend to vote as a unit. As a result, the Secretary explained 
that if the independent handlers and growers did not agree with the 
cooperative’s views, their views would be considered carefully by the Secretary 
before he reached a final decision. 15 Fed. Reg. 4272; 15 Fed. Reg. 3623, 
3628, 3630 (1950). 

17. The AMAA authorizes the Secretary to include order provisions, 
with regard to commodities other than milk, limiting the quantity which may 
be marketed, determining and disposing of any surplus, and establishing a 
reserve. 7 U.S.C. §§ 608c(6)(A), (D), (E) (1988). 

18. The almond crop year runs from July 1 to June 30. 7 C.F.R. § 
981.19 (1989). 

19. Beginning with the 1982-83 crop year, the Board proposed a five- 
year Almond Butter Market Development Reserve Program ("Program") to 
develop new markets for almonds, specifically an almond butter market. (RX 
3-23) The purpose of the Program was to develop a market which would 
reduce future surpluses, provide additional outlets for almonds, and as a result 
increase grower returns. (RX 4, 6) In addition, the Board planned to 
promote the use of almonds in school lunch programs. (RX 4) 
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20. The Order was created to stabilize the almond industry. There 
were high levels of production that were predicted to continue. There was 
evidence that indicated if current production levels continued, there would be 
a significant decrease in price. The Order’s purpose was to provide an 
“adjustment of the supply of almonds to the domestic trade demand," and as 
a result increase grower returns. 15 Fed. Reg. 3623, 3624 (1950). With these 
same needs in mind, the Board recommended the Program to the Secretary 
to create new outlets for almonds. (RX 4, 6) 

21. For the 1982-83 crop year, the Secretary imposed a two percent 
reserve obligation upon the handlers (RX 3, 4); for the 1983-84 crop year, a 
three percent reserve (PX 16; RX 22); for the 1984-85 crop year, a twenty-five 
percent reserve ... (RX 35, 36: St. { 15); and for the 1985-86 crop year, a 
twenty percent reserve. (RX 66, 67; St. { 16) 

22. For the crop years 1984-85 and 1985-86, the Secretary issued revised 
reserve rules during the crop years [, lowering the reserve obligations]. (PX 
19, 20, 21, 23, 24) 

23. | The Order provides that, when the Secretary declares a reserve, 
handlers must turn their reserve almonds over to the Board for disposition, 
or they may sell their reserve almonds acting as agents of the Board. 7 C.F.R. 
§§ 981.66, .67 (1989). (Tr. 326-29) 

24. Section 981.66(c) of the Order specifies the outlets that handlers [or 
the Board] can use to dispose of their reserve almonds. 7 C.F.R. § 981.66(c) 
(1989). 

25. | When a handler acts as an agent for the Board in order to dispose 
of his reserve almonds, he must sign an agency agreement with the Board 
governing the terms and conditions for the disposition of reserve almonds. 7 
C.F.R. § 981.67 (1989). (Tr. 327, 431-32) 

26. Ifa handler signs an agency agreement and disposes of the reserve 
almonds, he retains the proceeds. If a handler turns his reserve almonds over 
to the Board, the Board sells the almonds and gives the proceeds to the 
handler, less any expenses incurred by the Board. If more than one handler 
turns reserve almonds over to the Board, the Board pays each handler his pro 
rata share of the proceeds. 7 C.F.R. §§ 981.66, .67 (1989). 

27. The Board sends the agency agreements to the Secretary for 
approval. (Tr. 432) 

28. If the Secretary has any changes or questions pertaining to the 
agency agreements, he or a representative from the Agricultural Marketing 
Service ("AMS") will call or write [the Board staff]. (Tr. 442-43, 467-69) 
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29. The agency agreement contains minimum [required sales] prices 
[with regard to certain reserve outlets] and special assessments that apply to 
the handlers’ disposition of their reserve almonds. (Tr. 331; PPHF; RPHF) 
These minimum [sales] prices and special assessments were not promulgated 
through rulemaking. (Tr. 329) 

30. | Reserve almonds were [required] to be diverted into "almond oil, 
almond butter, poultry or animal feed, or into other channels which the Board 
finds are noncompetitive with existing normal markets for almonds [, unless 
they were sold to "governmental agencies or charitable institutions for 
charitable purposes. .. ."] 7 C.F.R. § 981.66(c) (1989). 

31. Regarding the special assessments for reserve almonds, there was 
a 10¢ per pound charge on all almonds sold into almond butter or the school 
lunch program and that 10¢ was added on to the minimum price, which the 
handler had to collect from the buyer. The actual manufacturer of the butter 
could then receive a rebate of 10¢ per pound provided the manufacturer 
advertised pursuant to the Board’s almond butter advertising rules. (Tr. 335- 
39; PPHF) 

32. If a purported manufacturer of almond butter filed a verification 
with the Board that it was in fact making almond butter, and that 
manufacturer purchased quantities of almonds from handlers governed by the 
Order, and if that almond manufacturer was not in fact making almond butter, 
but was competing in normal outlets, the handler who shipped the product to 
that particular purported manufacturer would not have received credit for the 
disposition. (Tr. 450-51) 

33. | The Board’s audits of some of the manufacturers disclosed that 
almonds were being sold to at least one firm representing that they were 
making almond butter, but in fact were not, and the Board never proceeded 
against the handler who sold the product to the manufacturer, or against the 
purported manufacturer. (Tr. 160-62, 450-51; PPHF) 

34. When the Program began, Saulsbury and Cal-Almond, Inc., 
attempted to find an outlet for almond butter, along with many other packers, 
but encountered difficulty in trying to find someone willing to purchase the 
almonds at the minimum price. (Tr. 89-92, 160-65) 

35. During the four-year Program, Saulsbury and Cal-Almond, Inc., 
continued to attempt to find people who would take their almonds for almond 
butter. (Tr. 87-88, 162-63) 

36. | Saulsbury was only able to export a small amount of almonds for 
almond butter because there were so few willing to pay the minimum price. 
(Tr. 87-89) 
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37. During the four-year Program, Saulsbury [sold] the majority of its 
reserve almonds [for] cattle feed at two to four cents per pound, when at the 
time the value of the almonds [in non-restricted outlets] was approximately 
$1.00-$1.10 per pound. (Tr. 89-92) 

38. For the first three years of the Program, Cal-AJmond, Inc., sold 
almost all of its reserve almonds to the feedlots because it could not find any 
legitimate market in almond butter. The feedlots paid approximately five 
cents per pound. (Tr. 162-63, 168-70) 

39. The Program cost Saulsbury and its growers $2-$2.5 million, of 
which Saulsbury lost between $600,000.00 and $700,000.00 in profit. (Tr. 103- 
04)" 

40. Cal-Almond, Inc., lost a considerable amount of money during the 
Program."! Because it could not find an outlet for almonds at the minimum 
price, it had to sell almonds to the feedlot for approximately five cents a 
pound, and in 1984 alone it had to dump approximately 300,000 pounds of 
almonds into cattle feed. (Tr. 168-70). 

41. The Order provides that the time to dispose of any reserve almonds 
may be extended beyond September 1 [of the following crop year] upon 
recommendation by the Board or other information. 7 C.F.R. § 981.66(e) 
(1989). 

42. The 1986 crop year resulted in an extremely short crop. Handlers 
were required to dispose of their 1985 reserve almonds by September 1, 1986. 
Before the spring of 1986 the market for almonds was approximately $1.10- 
$1.20 per pound, but Blue Diamond knew in the spring of 1986 that the price 
for almonds would escalate dramatically because of the 1986 short-crop year, 
and as a result Blue Diamond bloc-voted at the July 1986, Board meeting to 
extend the deadline for disposition of the reserve almonds from September 1, 
1986, to March 1, 1987. (PX 39, 62, 63; RX 75; Tr. 105-07, 111-12, 170-76) 
[The vote on recommending an extension was 9 to 1 (PX 62, pp. 5-6).] 

43. The Secretary extended the date for the disposition of the 1985-86 
reserve from September 1, 1986, until March 1, 1987. The Secretary found 
that the extension would benefit the industry as a whole by, in part, permitting 
the reserve from the 1985-86 crop year to be used in the next year. The next 


[ “This does not, of course, take into consideration the price levels for almonds that would 
have prevailed in the absence of the marketing order program.] 


[  *See note 4, supra.] 
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year was to have been the fifth year of the five-year plan and by issuing the 
extension, the Secretary was able to avoid issuing a reserve for the 1986-87 
crop year. (PX 25) 

44. The Secretary did not allow notice and comment on the rule issued 
on or about August 20, 1986, extending the date for disposing of reserve 
almonds from September 1, 1986, to March 1, 1987. (PX 25) 

45. Petitioners, and many other independent almond handlers, had 
already made commitments to ship their almond reserves pursuant to the 
previous rules set by the Board, which mandated a disposition by September 
1, 1986. Of the 6.6 million pounds of almonds remaining uncommitted for the 
reserve program on July 30, 1986, Blue Diamond had 4.7 million pounds. (PX 
63; Tr. 105-07, 111-12, 170-76, 332-33) 

46. Eachcrop year the Board is required to recommend a budget to the 
Secretary encompassing the Board’s expenses. 7 C.F.R. § 981.80 (1989). 

47. The... assessment rate [charged handlers on their receipts of 
almonds] is determined by dividing the pounds of almonds in the crop 
estimate into the Board’s projected expenses. 7 C.F.R. § 981.81 (1989). 

48. Since 1980, the Secretary has set a 2.5¢ per pound creditable 
advertising assessment [rate] for each crop year [, i.e., the amount that the 
handler can be credited with for his direct expenditures for marketing 
promotion including paid advertising. The assessment rate each year was 
slightly higher, usually about 2.8¢ per pound.] (RX 94, 96, 103, 106, 110, 115, 
119, 125, 126, 132, 133, 136, 137) 

49. The assessment regulation is normally enacted with a retroactive 
effective date. (Respondent’s Brief, p. 77) 

50. The Secretary did not allow notice and comment on the annual 
tules from 1980-86, establishing the [assessment rate and the] creditable 
[advertising] assessment rate. (RX 94, 96, 103, 106, 110, 115, 119) 

51. Aphandler must pay the . . . assessment directly to the Board, or he 
may advertise pursuant to section 981.441 of the Order and receive credit [up 
to the amount of the creditable advertising assessment rate] toward his .. . 
assessment amount. 7 C.F.R. §§ 981.41, .441 (1989). (Tr. 237) 

52. Section 981.441 of the Order establishes the standard for crediting 
for marketing promotion, including paid advertising. If a handler advertises 
and wants to receive credit toward his assessment, he must submit a claim 
form to the Board. On the claim form, the handler must demonstrate that 
payment was made for the advertisement, and the cost was consistent with the 
"standard rate" for the particular advertising medium. 7 C.F.R. § 981.441 
(1989). (Tr. 237-38) 
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53. The Board is not concerned with the cost of the advertisement 
provided that the expense is within the standard rate card, the standard media 
expense. (Tr. 239) 

54. | Under the rules, the handlers have a certain amount of time in 
which to [engage in marketing promotion including paid advertising, and file 
documentation with the Board, in order to receive credit for his marketing 
promotion expenditures.] 7 C.F.R. § 981.441 (1989). (Tr. 234-35) 

55. The Board staff makes the initial decision as to whether an 
advertisement is creditable. (Tr. 299, 309-10) If the advertisement is 
approved, the handler receives credit and the process ends. If the 
advertisement is not deemed creditable, the handler may appeal to the Public 
Relations and Advertising Committee. (Tr. 299, 309) If the Committee 
denies credit, the handler may appeal to the Board. (Tr. 302) If the Board 
denies credit, the handler may appeal to the Secretary. (Tr. 310) 

56. The Board staff checks an advertisement’s content to determine 
whether it should be deemed creditable. (Tr. 240, 305) 

57. There are currently six members on the Public Relations and 
Advertising Committee, three of whom are associated with Blue Diamond. 
The staff of the Board has denied credit in the past to an advertisement 
placed by Blue Diamond. When a vote was taken by the Public Relations and 
Advertising Committee as to whether or not the advertisement should receive 
credit, Blue Diamond was permitted to vote on whether its own advertisement 
should receive credit. (Tr. 298-302) 

58. The Board staff has rejected numerous advertisements for credit, 
which have been submitted by handlers. (PX 103, 106, 132, 138; Tr. 311-12) 

59. | The Board has developed an advertising manual, with advertising 
guidelines, to help clarify to handlers the requirements of section 981.441, and 
to assist handlers to advertise within the guidelines. (PX 71; Tr. 316-17) 

60. It appears that the majority of all almonds sold by handlers are sold 
to companies for ingredient manufacturing. (Tr. 346) 

61. Pursuant to section 981.441, one allowable form of advertising for 
credit is an advertisement of almonds in conjunction with a complementary 
product. However, neither the rules nor the Board has a definition of what 
is a “complementary product," and Peggy Leong’s best definition of this is 
something that does not "disparage almonds." However, Ms. Leong [(the 
Board manager)] did not believe one could receive credit for an advertisement 
of almonds alongside a battleship. (Tr. 463-64) 
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62. A handler cannot receive credit for taking out an advertisement 
directing consumers to a particular store unless the handler owns that retail 
outlet. (Tr. 465) 

63. Most of the advertisements submitted by handlers for credit have 
been advertisements placed in the domestic market, but since 1980, 55% to 
65% of all almonds were exported. (Tr. 345-46) 

64. Almost all advertising done by handlers is domestic advertising, but 
the domestic sales have not increased to the same ratio that the foreign sales 
have increased. Thus, advertising by handlers like Cal-Almond has not been 
very productive [, according to Cal-Almond’s owner]. (Tr. 181-83) [However, 
Dr. John Baritelle, Agricultural Economist, University of California at 
Riverside, conducted a study of the returns from almond advertising under the 
California Almond Order in the domestic market, showing that the returns to 
the industry from almond advertising substantially exceeded the expenditures. 
(RX 69, Minutes of the Almond Board of California Marketing Policy 
Meeting, July 25, 1985, at 9-20).] 

65. From 1980 to 1983, Saulsbury attempted to sell almonds on the 
grocery store shelves but found it impossible to enter that market because it 
was dominated by Blue Diamond, Planters, Fisher Nuts, and Azar Nuts. (Tr. 
69-71) 

66. Fishers, Planters and Azar Nuts are rebaggers, and are not 
regulated by the Almond Marketing Order, but Saulsbury’s chief competition 
in the supermarket business is Blue Diamond. (Tr. 72; RPHF) 

67. Blue Diamond sells 92% of the almonds sold in grocery stores and 
sells 95 out of every 100 cases of snack almonds. (PX 65, 68; Tr. 73-74) 

68. Between 1984 and 1987, Saulsbury exported approximately sixty 
percent of its almonds to ingredient users, and the forty percent that it 
shipped domestically went to ingredient users for candy, ice cream, cereal and 
for mixed nuts. (Tr. 75-76; RPHF) 

69. From 1980 to 1984, Saulsbury attempted to advertise within the 
guidelines of section 981.441, but since it could not compete on the store shelf 
with Blue Diamond, it was genuinely restricted [insofar as it was seeking to 
receive credit for its advertisements] because of the advertising rules, and thus 
advertised for a mail order business. (Tr. 77-78) 

70. For every dollar Saulsbury spent in advertising within the Board’s 
rules and regulations, it returned less than fifty cents. For example, in 1982, 
Saulsbury spent approximately $248,276.65 in creditable advertising 
assessments and its gross mail order sales were between $30,000.00 and 
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$40,000.00, and it cost twice as much to operate the mail order business than 
was actually received. (Tr. 78-80) 

71. Saulsbury experimented with various publications and employed a 
full time person to investigate how to best receive a return on its advertising 
dollar, and within the framework of the advertising rules. Saulsbury could not 
find any permissible forms of advertising that would return an investment on 
its dollar since most of its sales were to cereal companies and it could not 
receive credit for advertising those cereals. (Tr. 80-82) 

72. On one occasion, Saulsbury found a chain of mini-markets in the 
Boise, Idaho, area to carry its almonds. Saulsbury took out an advertisement 
directing consumers to that particular store, and was denied credit for the 
advertisement [because under the regulations, advertisements "which direct 
consumers to one or more named retail outlets, other than handler operated, 
shall not be eligible for credit" (7 C.F.R. § 981.441(c)(5)(iii)).] Saulsbury has 
no stores of its own. (PX 72; Tr. 82-83) 

73. | Saulsbury purchased charitable packages of almonds from the Board 
to give away to charity for credit toward its advertising assessments, but those 
did not increase Saulsbury’s other sales. (Tr. 84-85) 

74. Only four to five percent of all almonds produced in California are 
sold on grocery store shelves as almonds, as opposed to ingredient items. (Tr. 
120) 

75. Since 1980, Cal-Almond, Inc., could not find any form of advertising 
permitted under the rules that assisted Cal-Almond in the sale of its almonds. 
Cal-Almond exports approximately 90% of its almonds as ingredient items, 
and its domestic sales are for ice cream. (Tr. 176-78) 

76. | Cal-Almond does not sell almonds on grocery store shelves because 
it has been unable to compete with Blue Diamond in that market. (Tr. 178) 

77. Cal-Almond spends its 2.5¢ per pound advertising on its mail order 
business, and advertises in some of the best magazines in the United States. 
(Tr. 178-79) 

78. | Cal-Almond loses a substantial amount of money on its mail order 
business. Cal-Almond’s gross mail order sales in 1983 were $3,962.19, but it 
spent $81,085.53 in mail order advertising. In 1984, [the creditable portion of] 
Cal-Almond’s . . . assessment was $167,231.05, and its gross mail order sales 
were $40,486.33. In 1985, [the creditable portion of] Cal-Almond’s assessment 
was $154,938.50 and its gross mail order sales were $58,357.00. In 1986, [the 
creditable portion of] Cal-Almond’s assessment was $190,146.07, but its gross 
mail order sales were $76,210.25. In 1987, [the creditable portion of] Cal- 
Almond’s assessment was $291,333.55 but its gross mail order sales were 
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$85,062.11. In 1988, [the creditable portion of] Cal-Almond’s . . . assessment 
was [approximately] $265,000.00, but its gross mail order sales were only 
$121,075.45. All of Cal-Almond’s [advertising money was] spent on mail order 
advertising. (Tr. 395-99) 

79. Asa result of the failure of Cal-Almond’s advertising program, it 
hired a new advertising firm to find additional ways to advertise. Cal-Almond 
drafted an advertisement for the Wall Street Journal, to increase its sales. The 
advertisement would cost slightly more than $20,000.00. Cal-Almond, Inc., 
submitted the proposed advertisement to the Board for approval and was 
denied credit for the advertisement by the Board. (Tr. 399-401; PX 138) 

80. Cal-Almond submitted another type of advertisement to the Board 
for incurred costs for the advertisement. However, the Board denied credit 
to Cal-Almond for its advertisement. (Tr. 402-04; PX 103) 

81. Although Cal-Almond has its company name on its almond boxes, 
unlike Blue Diamond, Cal-Almond does not have a brand name [that is used 
on grocery shelves]. (Tr. 406-07) 

82. The Board’s promotion and advertising activities have been 
ideologically neutral. (Tr. 431) 

83. | Whenever the Secretary establishes a reserve, handlers must put 
into reserve the set percentage of almonds received for their own account 
during the crop year. 7 C.F.R. § 981.50 (1989). 

84. Pursuant to section 981.81(a) of the Order, handlers must pay 
assessments on almonds received for their own account. 9 C.F.R. § 981.81(a) 
(1989). 

85. Section 981.10 of the Order defines almonds held for the account 
of the handler to include all almonds received by the handler, including all 
almonds of his own production. 7 C.F.R. § 981.10 (1989). 

86. The Secretary retains the authority to disapprove Board actions at 
any time. 7 C.F.R. § 981.40(d) (1989). 


Conclusions of Law 


1. Section 981.31 of the Order is in accordance with law. It is not 
arbitrary and capricious for the cooperative to hold six seats on the Board, 
while the independent handlers hold four. The AMAA was designed to 
benefit cooperatives, and it is not a violation for the cooperative members to 
bloc vote. In re Sequoia Orange Co., 47 Agric. Dec. 2, 202-05 (1988), aff'd in 
part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-89 
EDP (E.D. Cal. June 14, 1989), appeal docketed, No. 90-15505 (9th Cir. 
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Apr. 24, 1990), No. 90-15781 (9th Cir. June 11, 1990); 7 C.F.R. § 981.31 
(1989). 

2. Section 981.31 of the Order does not violate section 8c(6) of the 
AMAA, as this section is inapplicable to the composition of the Board. 
Further, section 981.31 of the Order is equitable. Sequoia Orange, 47 Agric. 
Dec. 2; 7 U.S.C. § 608c(6) (1988); 15 Fed. Reg. 4272, 15 Fed. Reg. 3623 
(1950). 

3. Section 981.31 of the Order is not an unlawful delegation of authority 
by the Secretary. United States v. Frame, 885 F.2d 1119, 1128-29 (3d Cir. 
1989), cert. denied, __ US. ____, [110] S. Ct. 1168 (1990); Chiglades Farm, Ltd. 
v. Butz, 485 F.2d 1125, 1134 (Sth Cir. 1973), cert. denied, 417 U.S. 968 (1974); 
Sequoia Orange, 47 Agric. Dec. at 180-85. The Secretary has retained all of 
the enforcement and implementation authority under the Order. The 
Secretary has the final approval of all Board actions. 7 C.F.R. § 981.40(d) 
(1989). 

4. Section 981.31 of the Order does not violate Petitioners’ right to due 
process and equal protection under the law. There is a rational basis for the 
composition of the Board. City of Dallas v. Stanglin, 490 U.S. [19], 109 S. Ct. 
1591, 1594 (1989); Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 488 
(1955); 15 Fed. Reg. 4272; 15 Fed. Reg. 3623 (1950). 

5. Section 981.31 of the Order does not violate section 8c(7)(A) of the 
AMAA. The language in section 8c(7)(A) is permissive and thus, section 
8c(7)(A) is not a required element for all marketing orders. 7 U.S.C. § 
608c(7)(A) (1988). 

6. Petitioners fail to meet their burden of proof, and thus section 8d(1) 
of the AMAA is not rendered moot by section 981.31 of the Order. 7 U.S.C. 
§ ~ (1988). 

7. There was a rational basis in the rulemaking record for the 
establishment of the Program. (1982-83 crop year: PX 34, 36; RX 3, 4, 5, 6, 
7, 15. 1983-84 crop year: PX 16, 41, 42; RX 18, 22, 24, 28. 1984-85 crop 
year: PX 46, 47, 48; RX 31, 35, 36, 37, 39, 40, 55; revisions: PX 19, 20, 21; 
RX 41, 44, 45, 46, 48, 49, 50, 52, 53, 59, 60. 1985-86 crop year: RX 56, 66, 
67, 68, 69, 79, 80, 90; revisions: PX 23, 24, 61; RX 71, 72, 73, 77, 78) 


Board as to the Program. The Board only recommended the amount of the 
reserve to be allocated to the Program. The Secretary approved ... the 
salable and reserve percentages. (Tr. 459-61) 

10. d 
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11. The process whereby the Secretary, by way of AMS, would call or 
write if there were any questions or changes, and the absence of a call or 
letter constituted approval, was proper under the Order. 7 C.F.R. § 981.40(d) 
(1989). (Tr. 442, 467-69) 

12, 

13. Itw was not a violation of the AMAA for individual handlers who sold 
almonds for almond butter, almond oil and/or cattle feed during the Program 
to keep their proceeds, as opposed to having the proceeds distributed pro rata 
among all of the handlers. 7 U.S.C. §§ 608c(6)(C)-(E) (1988); 7 C.F.R. § 
981.67 (1989). 

14. Sections 981.41 and 981.441 of the Order are in accordance with 
sections 8c(6)(I) and 10(b)(2)(ii) of the AMAA. There is no requirement in 
the AMAA that the Board must engage in advertising, as opposed to [other] 
promotional work, before the handlers can be assessed. 7 U.S.C. §§ 
— 610(b)(2)(ii) (1988); 7 C.F.R. §§ 981.41, .441 (1989). 


“4 Section 981.441 was properly promulgated through informal 
rulemaking, and was not required to be promulgated through formal 
rulemaking. The AMAA only requires formal rulemaking for the 
promulgation of the marketing order. Section 981.41 was promulgated 
through formal rulemaking. Section 981.441 is a regulation implementing 
section 981.41, and thus only requires informal rulemaking. Vermont Yankee 
Nuclear Power Corp. v. Natural Resources Defense Council Inc., 435 U.S. 519, 
524 (1978); 7 U.S.C. § 608c(3) (1988). 

17. Section 981.441 of the Order is not an unlawful delegation of 
authority by the Secretary to the Board. The Board makes the initial 
determination as to whether a handler’s advertisement should receive credit. 
The Secretary retains the ultimate authority to make the final decision as to 
what advertisements will be acceptable for credit toward a handler’s 
assessment. 7 C.F.R. §§ 981.40(d), .41(c), .441(c)(6)(v) (1989). 

18. The annual rules from 1980-86, establishing the creditable 
assessment rate, were supported by substantial evidence in the rulemaking 
record. (PX 40, 41, 61, 62, 63, 77-80, 82, 95, 98, 99; RX 44, 69, 74, 87, 94-100, 
103, 105-112, 114-117, 119, 120, 122-126, 131-133, 138, 139) 

19. 

Mees 

21. The assessments of almonds held in reserve pursuant to section 
981.81 of the Order are in accordance with law. Section 981.81 provides that 
a handler must pay an assessment on almonds received by him for his own 
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account. Section 981.10 defines almonds held for the account of the handler 
to include all almonds received by him, including all almonds of his own 
production. 7 C.F.R. §§ 981.10, .81 (1989). 

22. Section 981.81 of the Order does not violate section 10(b)(2)(ii) of 
the AMAA. Section 10(b)(2)(ii) requires handlers to pay their pro rata share 
of the expenses of the Board, except expenses incurred in receiving, handling, 
holding or disposing of almonds by the Board for the benefit or account of 
persons other than handlers subject to the Order. Petitioners are handlers 
subject to the Order; thus they are not exempt from paying their pro rata 
share of the costs of the Board. 7 U.S.C. § 610(b)(2)(ii) (1988). 

23. Sections 981.41, 981.81 and 981.441 of the Order do not violate the 
First Amendment of the United States Constitution. U.S. Const. amend. I. 
While the Petitioners First Amendment rights are implicated, the government 
has adopted the AMAA to serve compelling state interests, that were 
ideologically neutral, and that could not have been achieved through less 
restrictive means. Frame, 885 F.2d 1119; 36 Fed. Reg. 20,887, 20,889 (1971); 
35 Fed. Reg. 7428, 7432 (1970); 15 Fed. Reg. 3623, 3624 (1950). 

24. The creditable assessment rate is not a tax, but rather a lawful 
delegation by Congress of its authority under the Commerce Clause of the 
United States Constitution. Skinner v. Mid-America Pipeline, [490 U.S. 212}, 
109 S.Ct. 1726 (1989); Frame, 885 F.2d 1119; 658 F. Supp. at 1479; U.S. Const. 
art. I, § 8, cls. 1, 3; 7 U.S.C. § 608c(1) (1988). 


Discussion 
I. Standard and Scope of Review. 


The Department’s Judicial Officer clearly set forth the standard and scope 
of review for a hearing pursuant to section 8c(15)(A) of the AMAA in Jn re 
Sequoia Orange Co., 47 Agric. Dec. 2, 86-91 (1988), aff'd in part and remanded 
sub nom., Riverbend Farms, Inc. v. Yeutter, No. CV F-88-89 EDP (E.D. Cal. 
June 14, 1989), [appeal docketed, No. 90-15505 (9th Cir. Apr. 24, 1990), No. 
90-15781 (9th Cir. June 11, 1990)]. Petitioners have the burden of proving 
that the challenged provisions of the Order and the obligations imposed by it 
are "not in accordance with law." In re Michaels Dairies, Inc., 33 Agric. Dec. 
1663 (1974), aff'd, No. 22-75 (D.D.C. [Aug. 21, 1975)], printed in 34 Agric. 
Dec. 1319 (1975), aff'd mem., 546 F.2d 1043 (D.C. Cir. 1976). As explained 
in In re Michaels Dairies, Inc., 33 Agric. Dec. at 1701 (citations omitted): 
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The inquiry here does not encompass questions of policy, 
desirability, or the evaluation of the effectiveness of economic and 
marketing regulations issued pursuant to the Act... . 


The responsibility for selecting the means of achieving the statutory 
policy and the relationship between the remedy selected and such 
policy are peculiarly matters of administrative competence. .. . 


Without a showing that the action of the Secretary was arbitrary, his 
action is presumed to be valid. . . . 


The scope of review is the arbitrary and capricious standard as contained 
in section 706(2)(A) of the APA. 5 U.S.C. § 706(2)(A) (1988). This scope 
of review is a narrow one as set forth in Citizens to Preserve Overton Park, Inc. 
v. Volpe, 401 U.S. 402, 416 (1971) (citations omitted): 


Section 706(2)(A) requires a finding that the actual choice made was 
not “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law. . . .". To make this finding the court must 
consider whether the decision was based on a consideration of the 
relevant factors and whether there has been a clear error of judgment. 
... Although this inquiry into the facts is to be searching and careful, 
the ultimate standard of review is a narrow one. The court is not 
empowered to substitute its judgment for that of the agency. 


While the court is not to substitute its judgment for that of the agency, the 
reviewing court must find that there was a reasoned basis for the Secretary’s 
decision: 


This standard of review is a highly deferential one. It presumes agency 
action to be valid... . Moreover, it forbids the court’s substituting its 
judgment for that of the agency, . . . and requires affirmance if a 
rational basis exists for the agency’s decision. . . . 


This is not to say, however, that we must rubber-stamp the agency 
decision as correct. To do so would render the appellate process a 
superfluous (although time-consuming) ritual. Rather, the reviewing 
court must assure itself that the agency decision was "based on a 
consideration of the relevant factors. . . .". Moreover, it must engage 
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in a “substantial inquiry" into the facts, one that is "searching and 
careful. . . ." 


Ethyl Corp. v. EPA, 541 F.2d 1, 34-35 (D.C. Cir. 1976) (en banc), cert. denied, 
426 U.S. 941 (1976) (citations and footnotes omitted) (quoting Overton Park, 
401 U.S. at 416). The Secretary must demonstrate a "rational connection 
between the facts found and the choices made." Burlington Truck Lines, Inc. 
v. United States, 371 U.S. 156, 168 (1962). Thus, Petitioners must prove that 
the decision of the Secretary was not supported by the record, not merely that 
another alternative existed, as explained by the Judicial Officer in Sequoia 
Orange, 47 Agric. Dec. at 90: 


[I]t is for the Secretary in his rulemaking capacity to make policy 
judgments based upon conflicting testimony and _ conflicting 
considerations, and . . . even though other regulatory alternatives might 
have been more persuasively reasonable, that is not enough to set 
aside, as illegal, the regulatory alternative selected by the Secretary. 


II. Section 981.31 of the Order. 
Section 981.31 of the Order provides for the membership of the Board: 


Two members and an alternate for each member shall be selected 
from nominees submitted by each of the following groups designated 
in paragraphs (a) through (d) of this section, or from among other 
qualified persons belonging to such groups; and one member and an 
alternate member shall be selected from nominees submitted by each 
of the following groups designated in paragraphs (e) and (f) of this 
section, or from among other qualified persons belonging to such 
groups: 


(a) The cooperative handlers; 
(b) All handlers, other than cooperative handlers; 


(c) Those growers who market their almonds through coopera 
tive handlers; 





AGRICULTURAL MARKETING AGREEMENT ACT 


(d) Those growers who market their almonds through other than 
cooperative handlers; 


(e) The group of cooperative handlers or the group of handlers 
other than cooperative handlers whichever during that part of the then 
current crop year through March 31 received for their own account 
more than 50 percent of the almonds delivered by growers; and 


(f) Those growers whose almonds were marketed during that period 
of the then current crop year through March 31, through the handler 
group specified in paragraph (e) of this section. 


7 C.F.R. § 981.31 (1989). 

Petitioners first argue that section 981.31 of the Order is not in accordance 
with law, second that section 981.31 violates their right to due process, equal 
protection, and constitutes an unlawful delegation of authority, and third that 
section 981.31 violates section 8c(7)(A) of the AMAA. 

First, Petitioners argue that section 981.31 of the Order is not in 
accordance with law and is not supported by substantial evidence in the 
rulemaking record, because it allows a majority of the Board’s ten positions 
to be held by persons associated with a single entity, namely the cooperative, 
Blue Diamond. Petitioners allege that if less than a majority of the members 
of the Board vote to recommend an action to the Secretary, then that action 
is not forwarded to the Secretary, thus substantial power is wielded by the 
Board. With the exception of recommendations for research, development, 
advertising and promotion, which require seven affirmative votes, all other 
matters coming before the Board can be passed upon [a majority vote, which, 
if all 10 members are present, requires] six affirmative votes. 7 C.F.R. §§ 
981.40(b), (e) (1989). 

Petitioners explain that from 1950 to 1988, Blue Diamond had six seats on 
the Board every year but three, 1980, 1981, and 1987. (Tr. 216-17; St. { 12) 
Since the mid-1970’s the members of the Board representing the cooperative, 
Blue Diamond, have always voted in unison with each other. (Tr. 215-16, 219) 
But the members of the Board representing the independent handlers and 
growers have not always voted in unison. (Tr. 219) As a result, the 
cooperative not only has the majority representation on the Board, but may 
bloc vote against recommendations by the independent handlers and growers. 
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Petitioners note that the Secretary was aware that the views of the 
cooperative and the independent handlers and growers of industry problems 
differed: 


A board on which each of the industry groups of growers and 
handlers is represented would be fair and equitable. The 
representation on the board of the six industry groups by 10 member 
s would give adequate representation to growers and handlers. 
Distinction should be made between cooperative handlers and other 
than cooperative (or independent) handlers, because these groups tend 
to have somewhat different views on various almond marketing 
problems. Each is of importance to the almond industry and each 
should, therefore, be represented on the board. Likewise, the growers 
marketing through cooperative handlers and the growers marketing 
through other than cooperative handlers should be given separate 
representation for the same reason. The granting of two member 
representatives to each of the aforementioned groups would, of course, 
result in an even balance of representation as between handlers and 
growers and as between the cooperative and other than cooperative 
segments. However, it is fair and equitable that majority 
representation on the board at any given time should be had by the 
then current dominant handler, judged in terms of the relative quantity 
of almonds handled. 


Notice of Recommended Decision, 15 Fed. Reg. 3623, 3628 (1950). The 
Secretary acknowledged that Blue Diamond handled sixty-four percent of the 
previous crop and as a result would immediately have six seats on the Board. 
Id. The Secretary stated that a majority vote would be required by the Board 
in accord with usual business practice: 


All decisions of the control board, except where otherwise 
specifically provided, should be by a majority vote of the members 
present. The presence of six members should be required to constitute 
a quorum. The fixing of the majority of the membership as a quorum 
and the making of decisions as to relatively routine matters on the 
basis of the majority of the members present, so long as there is a 
quorum, are in accordance with usual business practice. 


Id. at 3630. 
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In the Decision, the Secretary speculated that the cooperative would vote 
as a unit and that the independent handlers and growers would vote as a unit: 


While, at the beginning, the cooperative group would have majority 
representation on the board by reason of the fact that it handles the 
greater portion of the almond crop, there is no certainty that this 
situation will continue indefinitely. There was also a strong indicatio 
n at the hearing that the independent group would also tend to vote as 
a unit in that regard. Therefore, to require the affirmative vote of 
seven members would, in effect, amount to a requirement for the 
unanimous vote of the board, which, in the circumstances, would seem 
to be an impracticable requirement. 


Decision With Respect to a Proposed Marketing Agreement and Order, 15 
Fed. Reg. 4272 (1950). Petitioners argue that the Secretary’s findings support 
their claim that the Secretary intended to render meaningless the 
representation of the independent handlers and growers on the Board. 
Petitioners contend that the Secretary’s decision to allow a single entity to 
hold a majority of the seats on the Board, and to require only six votes for 
recommendations to the Secretary was arbitrary and capricious, and not 


supported by substantial evidence in the record. Petitioners cite to section 
8c(6) of the AMAA arguing that Congress expressly determined that 
marketing order provisions were to be equitable and that Congress never 
intended that the Board be dominated by the competitors of the independent 
handlers and growers. 

Respondent explains that the assertion by Petitioners that the majority 
representation of the Board, by Blue Diamond, precludes the minority 
positions from ever reaching the Secretary is false. The positions of the 
minority are submitted to the Secretary. The minutes of the Board meetings 
along with reports are sent to the Secretary. (Tr. 435-36) 

Respondent argues that Petitioners have not met their burden of proof. 
Respondent explains that Petitioners have not cited evidence that indicates 
that there was no support for the Secretary’s decision, but instead Petitioners 
argue alternative ways of forming Board membership. Respondent further 
contends that Petitioners confirmed that the rulemaking record illustrates that 
the Secretary’s decision was based on reasoned decision making by its quotes 
from the Recommended Decision and the Decision. 

When establishing the Order, the Secretary acknowledged that there were 
two entities in the almond industry--the cooperative and the independent 
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handlers and growers. The Secretary noted that the views of the two groups 
tend to be different. The Secretary emphasized that each group is of 
importance to the almond industry and therefore should be represented on the 
Board. 

The Secretary drafted the regulations specifying membership of the Board, 
knowing that Blue Diamond would initially maintain six of the ten seats on the 
Board and that it was likely to bloc vote their six votes. The Secretary also 
speculated that the independents might bloc vote their votes. The Secretary 
provided that if the independents did not agree with Blue Diamond’s views, 
their views would be considered carefully by the Secretary before he reached 
his final decision: 


In other words, in case the independent group should not agree with 
the estimates and recommendation adopted by the board, its views 
together with all data in support thereof, would still be considered 
carefully by the Secretary before he reaches his final decision. The 
proposed way of handling is consistent with the way of handling the 
matter which has been followed in regulatory programs of this kind 
involving other tree nuts, and, in those other programs, it has happened 
on a number of occasions, that the Secretary has not followed the 
recommendations of the administrative agency when other data 
available to him has indicated that he should not do so. 


15 Fed. Reg. 4272 (1950). 

The views of the minority are submitted to the Secretary through the 
Board’s minutes and reports. Petitioners have failed to show that the 
minority’s view on any recommendation was not considered by the Secretary. 


Although Blue Diamond can bloc vote their six votes, this is not a violation 
of the AMAA. The Judicial Officer addressed this issue in Sequoia Orange, 
47 Agric. Dec. at 202-05, explaining that the AMAA was designed to benefit 
cooperative associations. As stated in the Senate Report in relation to the 
AMAA: 


The operations of cooperative marketing associations will be reenforced 
by these sections, which will assure the cooperation of processors and 
distributors in programs intended to raise farm prices. 





60 AGRICULTURAL MARKETING AGREEMENT ACT 


S. Rep. No. 1011, 74th Cong., 1st Sess. 3 (1935). Further, the Supreme Court 
has approved of bloc voting by dairy cooperatives under the AMAA. United 
States v. Rock Royal Co-op., Inc., 307 U.S. 533, 559-60 (1939); In re Lamers 
Dairy, Inc., 36 Agric. Dec. 265, 286-89 (1977), aff'd, No. 77-C-173 (E.D. Wis. 
Sept. 28, 1977), printed in 36 Agric. Dec. 1642 (1977), aff'd, 607 F.2d 1007 (7th 
Cir. 1979) (unpublished), cert. denied, 444 U.S. 1077 (1980). The 
importance of cooperatives is explained in [Sequoia Orange, supra, 47 Agric. 
Dec. at 203-04, quoting from] Lamers Dairy, [36 Agric. Dec.] at 287-88 . . .: 


*Sequoia Orange, supra, states (47 Agric. Dec. at 202): 
”q' ge, Sup eri 


In addition, as stated in In re Lamers Dairy, Inc., 36 Agric. Dec. 265, 286-89 (1977), 
affd, No. 77-C-173 (E.D. Wis. Sept. 28, 1977), printed in 36 Agric. Dec. 1642 (1977), 
aff'd, 607 F.2d 1007 (7th Cir. 1979) (unpublished), cert. denied, 444 U.S. 1077 (1980): 


Moreover, the Supreme Court has expressly approved block voting by dairy 
cooperatives under the Act even if the effect of the Order gives the 
cooperatives a monopoly of the market. Specifically, the Court held in United 
States v. Rock Royal Co-op., 307 U.S. 533, 559-560:’ 


"See, also, H. P. Hood & Sons v. United States, 307 U.S. 588, 599. 


It is quite true that the League [i.e., a cooperative] which itself cast 
two-thirds of the favorable votes was in a position to cast more than 
one-third of the total qualified vote against the Order. This arises 
from the provision of the Act [7 U.S.C. 608c(12)], authorizing 
cooperatives to express the approval or disapproval for all of their 
members or patrons. This is not an unreasonable provision, as the 
cooperative is the marketing agency of those for whom it votes. If the 
power is in the Congress to put the order in effect, the manner of the 
demonstration of further approval is likewise under its control. These 
associations of producers of milk have a vital interest in the 
establishment of an efficient marketing system. This adequately 
explains their interest in securing the adoption of an order believed by 
them te be favorable for this purpose. If ulterior motives of corporate 
aggrandizement stimulated their activities, their efforts were not 
thereby rendered unlawful. If the Act and Order are otherwise valid, the 
fact that their effect would be to give cooperatives a monopoly of the 
market would not violate the Sherman Act or justify the refusal of the 
injunction. [Footnotes omitted; emphasis supplied.]] 
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The programs for the regulation of milk marketing under the Act 
[AMAA] are largely an extension and continuation of the work of 
cooperative marketing associations prior to this legislation.” 


[ *See, Economic Standards of Government Price Control, Monograph 
No. 32 (76th Cong., 3rd Sess., Senate Committee Print for the Use of 
the Temporary National Economic Committee in the Investigation of 
Concentration of Economic Power), pp. 58-59; Black, The Dairy 
Industry and the AAA (The Brookings Institution, 1935), pp. 192-196; 
Bartlett, Cooperation in Marketing Dairy Products, pp. 188-210; 
Agricultural Cooperation in the United States (Farm Credit 
Administration, April 1947), p. 45 et seq.] 


It was recognized early in the administration of the Act that without a 
strong cooperative in a milk market "the cornerstone for a successful 
program is lacking." Report of the Associate Administrator of the 
Agricultural Adjustment Administration, in Charge of the Division of 
Marketing and Marketing Agreements, and the President of the Federal 
Surplus Commodities Corporation (1939), p. 31. “It would be 
impossible to have the type of regulatory program which exists today 
without strong co-operative organizations." Jd. at p. 30. [See, also, 
Black, The Dairy Industry and the AAA (The Brookings Institution, 
1935), pp. 467-478; Nourse, Davis, and Black, Three Years of the 
Agricultural Adjustment Administration (The Brookings Institution, 
1937), pp. 267-268.] 


The distinction under the Act between cooperatives and other 
handlers, and the encouragement to be given cooperatives under 
Federal Milk Orders, was recognized in United States v. Rock Royal 
Co-op., supra, 307 U.S. 533, 562-564, as follows: 


Different treatment has been accorded marketing 
cooperatives by state and federal legislation alike. Indeed the 
Secretary is charged by this Act to "accord such recognition a 
nd encouragement to producer-owned and producer-controlled 
cooperative associations as will be in harmony with the policy 





AGRICULTURAL MARKETING AGREEMENT ACT 


toward cooperative associations set forth in existing Acts of 
Congress," and as will tend to promote efficient methods of 


[ °Numerous acts of Congress deal with cooperatives differently from 
proprietary business enterprises, and enunciate the policy of aiding and 
encouraging the establishment, operation, and growth of marketing 
cooperatives. Some of the instances of the Congressional policy of 
special consideration for, and treatment of, cooperatives are in the 
Agricultural Marketing Act of June 15, 1929 (12 U.S.C. 1141, 1141)); 
the Clayton Act (15 U.S.C. 17); the Capper-Volstead Act (7 U.S.C. 
291); the Robinson-Patman Act of June 19, 1936 (15 U.S.C. 13b); the 
Commodity Exchange Act (7 U.S.C. 10a); and the Agricultural Fair 
Practices Act of 1967 (7 U.S.C. 2301 et seq.). See, also, Nourse, The 
Legal Status of Agricultural Cooperation, pp. 241-266; and Hulbert, 
Legal Phases of Co-operative Associations (Farm Credit Administration, 
May 1942), pp. 307-322.] 


marketing and distribution." [7 U.S.C. 610(b)(1)]. These agricultural 
cooperatives are the means by which farmers and stockmen enter into 
the processing and distribution of their crops and livestock. The 
distinctions between such cooperatives and business organizations have 
repeatedly been held to justify different treatment. 


Pe 


[The producer cooperative seeks to return to its members the 
largest possible portion of the dollar necessarily spent by the consum 
er for the product with deductions only for modest distribution costs, 
without profit to the membership cooperative and with limited profit 
to the stock cooperative. It is organized by producers for their mutual 
benefit. For that reason, it may be assumed that it will seek to 
distribute the largest amounts to its patrons. [Footnotes omitted.] 


[Similarly, the favored position of producers under the Act (which 
includes, of course, cooperatives) was expressed in In re Michaels 
Dairies, Inc., 33 Agr Dec 1663, 1709 (1974), affirmed sub nom. 
Michaels Dairies v. Butz, [No. 22-75] 34 Agr Dec 1319, 1320, 1323 (D.C. 
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D.C. [Aug. 21, 1975]), affirmed, [546] F.2d [1043] (No. 75-2023, C.A. 
D.C., decided December 17, 1976), as follows: 


[Where there is a clash of interests between the handlers on 
the one side and the producers and consumers on the other, the 
statute provides a clear-cut basis for resolving the clash. Orders 
issued under the Act are “principally for the economic 
protection of producer and consumer" (United States v. Mills, 
315 F.2d 829, 837 (C.A. 4), certiorari denied, 374 U.S. 832, 375 
U.S. 819). The Act provides for the issuance of marketing 
Orders with or without handler approval (7 U.S.C. 608c(8) and 
(9)). In practice, almost no handler ever agrees to sign a milk 
marketing agreement, and all of the approximately 60 milk 
Orders were promulgated after the handlers refused to agree to 
the programs. It is not unusual for handlers such as petitioner 
to be unhappy with a program designed to regulate them for the 
benefit of producers and consumers.] 


The Judicial Officer has declared that with respect to the Supreme Court’s 
approval of bloc voting by dairy cooperatives, "the same reasoning is, of 
course, applicable to cooperatives handling navel oranges." Sequoia Orange, 
47 Agric. Dec. at 204. This reasoning also applies to cooperatives handling 
almonds. 

The Judicial Officer points out that this type of issue is more appropriate 
for a rulemaking hearing, rather than a section 8c(15)(A) hearing. Blue 
Diamond’s dominant role [on the Board] is a result of the Order and is 
entirely consistent with the congressional purpose of this regulatory program. 
Id. at 205. 

Therefore, the Secretary’s decision was not arbitrary and capricious and 
was supported by substantial evidence in the record. The Secretary 
considered the fact that Blue Diamond might dominate the Board, but found 
that the composition of the Board was equitable. 

Petitioners also argue that section 981.31 of the Order violates section 
8c(6) of the AMAA. 7 USS.C. § 608c(6) (1988). Section 8c(6) is not 
applicable. It provides that the handling of a commodity shall be equitable 
among the handlers. This provision does not involve the composition of 
industry committees. 

In support of their argument that composition of the Board is unfair, 
Petitioners cite to Gibson v. Berryhill, 411 U.S. 564 (1973), where the 
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pecuniary interest of members of the Board of Optometry disqualified them 
from membership on the board. The board members were optometrists in 
private practice, who would be considering the revocation of licenses of 
optometrists that worked for business corporations, their competitors. 

This case is not applicable to the facts present here. The board in Gibson 
functioned in an adjudicatory manner with the power to revoke the licenses 
of their competitors. The Almond Board does not have adjudicatory 
functions, nor does the Board have any decision making power that could 
directly put the Petitioners out of business. The Board has only the power to 
make recommendations to the Secretary. The Secretary has final approval of 
all Board actions. 7 C.F.R. §§ 981.38, .40(d) (1989). 

Second, Petitioners argue that section 981.31 of the Order violates their 
right to due process, equal protection and constitutes an unlawful delegation 
of authority. 

Petitioners argue that the Board is allowed to make law. Petitioners refer 
to arguments that appear later in its brief explaining the specific instances 
where the Board made law. 

Petitioners contend that the Due Process Clause of the United States 
Constitution does not allow the Secretary to set up the Board in such a way 
that one entity can dominate the Board. U.S. Const. amend. V. Petitioners 
argue that Congress never intended this result. 

Petitioners’ argument centers on their allegation that recommendations are 
made only to the Secretary upon a majority vote of the Board and that this is 
unfair since the independent growers and handlers can never have a majority 
vote, and as a result cannot make recommendations to the Secretary. In 
their reply brief, Petitioners alter their argument, stating that the Secretary is 
only asked to engage in rulemaking when the Board makes a recommendation 
that has been voted upon unanimously by the Board members. Petitioners 
assert that the Secretary never addresses the dissenting point of view unless 
it is contained in a written statement to the Secretary in response to the 
issuance of a proposed rule and an invitation to comment. 

Petitioners also argue that they have been denied equal protection of the 
laws as guaranteed by the United States Constitution. U.S. Const. amend. V. 
Petitioners explain that the discrimination is based upon voting rights, 
membership, majority control, and the association with either the independent 
handlers and growers or the cooperative. 

Respondent argues that there is no unlawful delegation of authority as the 
Secretary has retained all of the enforcement and implementation authority: 
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(d) Right of the Secretary. The members of the Board (including 
successors or alternates), and any agent or employee appointed or 
employed by the Board, shall be subject to removal or suspension by 
the Secretary at any time. Each and every order, regulation, decision, 
determination, or other act of the Board shall be subject to the 
continuing right of the Secretary to disapprove of the same at any time, 
and, upon such disapproval, shall be deemed null and void except as to 
acts done in reliance thereon or in compliance therewith. 


7 C.F.R. § 981.40(d) (1989). Respondent explains that constitutional 
challenges directed against marketing orders because of their administration 
by industry members have been specifically denied for this reason. Chiglades 
Farm, Ltd. v. Butz, 485 F.2d 1125, 1134 (Sth Cir. 1973), cert. denied, 417 U.S. 
968 (1974); Whittenburg v. United States, 100 F.2d 520, 522-23 (Sth Cir. 1938). 
See also, Vaughn-Griffin Packing Co. v. Freeman, 294 F. Supp. 458, 467-68 
(M.D. Fla. 1968), aff'd, 423 F.2d 1094 (Sth Cir. 1970); See also, Sequoia 
Orange, 47 Agric. Dec. at 180-85 (Judicial Officer holds that California- 
Arizona Navel Orange Regulatory Program does not constitute an unlawful 
delegation of authority). The Third Circuit in United States v. Frame, 885 F.2d 
1119 (3d Cir. 1989), cert. denied, __ US. __, [110] S. Ct. 1168 (1990), 
rejected the claim that an industry committee’s administration of the Beef 
Promotion and Research Act constituted an unlawful delegation of authority. 
The Beef Promotion and Research Act was modeled after the AMAA. The 
court first found that Congress had not unlawfully delegated authority to the 
Secretary: 


It is plain that the Beef Act does not unlawfully delegate legislative 
authority to the Secretary. "So long as Congress provides an 
administrative agency with standards guiding its action such that a court 
could ascertain whether the will of Congress had been obeyed, no 
delegation of legislative power has occurred." Skinner v. Mid-America 
Pipeline, [490 U.S. 212], 109 S.Ct. 1726, 1731, (citing Mistretta v. United 
States, [488 U.S. 361], 109 S.Ct. 647, (1989)). 


Frame, 885 F.2d at 1128. In fact, the court found that "under the Beef 
Promotion Act, Congress has delegated to the Secretary far less discretion 
than the Supreme Court has previously sanctioned in applying the non- 
delegation doctrine." Id. 
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The Act directed the Secretary to promulgate a Beef Promotion and 
Research Order. The Act further provided for a Cattleman’s Beef Promotion 
and Research Board to administer the order under the supervision of the 
Secretary. Next, the court found that the Secretary had not unlawfully 
delegated authority to the board. The court applied the standard used in 
Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 399 (1940), where 
pursuant to the Bituminous Coal Act of 1937, members of the coal industry 
were authorized to fix minimum prices for Bituminous Coal Code members 
in accordance with stated standards, with final approval from the agency 
charged with administering the Act: 


The members of the code function subordinately to the Commission. 
[The Commission] not the code authorities, determines the prices. 
And it has authority and surveillance over the activities of these 
authorities. Since law-making is not entrusted to the industry, this 
statutory scheme is unquestionably valid. 


Frame, 885 F.2d at 1128. The Frame court stated: 


[W]e find that the amount of government oversight of the program is 
considerable, and conclude that no lawmaking authority has been 
entrusted to the members of the beef industry. Both the Act and the 
Order render the actions of the Cattlemen’s Board subject to the 
Secretary’s pervasive surveillance and authority. 


Id. at 1128-29. As noted by the court, “all budgets, plans or projects 
approved by the Board become effective only upon final approval by the 
Secretary. ..." Id. at 1129 (citation omitted). 

There is no unlawful delegation of authority here. As Respondent 
explains, the Secretary has retained all of the enforcement and implementation 
authority under the Order. The Almond Board submits all budgets, plans, 
projects and recommendations to the Secretary for his approval. The 
Secretary has the final approval of all Board actions. The Board acts 
subordinately to the Secretary. “Congress may entrust administrative activities 
to an industry group, without violation of the nondelegation doctrine, . . . if 
the industry members function subordinately to a government agency." 
Sequoia Orange, 47 Agric. Dec. at 182. While Petitioners claim that the Board 
makes law and that examples of these instances appear later in their brief, 
they are unable to provide an example of where the Board has acted without 
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prior approval from the Secretary. The Board has no lawmaking functions 
and the Secretary retains ultimate authority. Therefore, there is no unlawful 
delegation of authority. 

Petitioners state that Chiglades Farm and Whittenburg are inapplicable. On 
the contrary they are directly applicable. In Chiglades Farm, 485 F.2d at 1134, 
the plaintiffs argued that the composition of the Florida Celery Committee 
vested control of the industry in a group of self-interested producers and 
deprived them of due process of law. The plaintiffs contended that, despite 
the Secretary’s ultimate authority, he exercised no independent judgment. The 
court found that the Secretary had the ultimate authority and that the checks 
on the committee’s powers were effective. In Whittenburg, 100 F.2d at 522, the 
plaintiffs argued that the AMAA is an unconstitutional delegation of 
legislative powers. The court found that the industry committee had not been 
given any legislative power and that any action taken was always that of the 
Secretary. 

Respondent states that Petitioners’ arguments that section 981.31 of the 
Order violates their right to due process and equal protection of the laws are 
based on long discredited theories and therefore, should be rejected. 
Respondent explains that no economic regulation has been invalidated on 
substantive due process grounds since 1937, and that equal protection is also 
no longer used to invalidate an economic regulation. G. Gunther, 
Constitutional Law, 441, 472 (1985). 

I agree with Respondent that due process and equal protection are no 
longer viable arguments with which to invalidate economic regulations [such 
as those involved here]. The Supreme Court demonstrated that it intends to 
take a [more] "hands-off" approach to economic legislation: 


There was a time when the Due Process Clause was used by this Court 
to strike down laws which were thought unreasonable, that is, unwise 
or incompatible with some particular economic or social philosophy. . 


The doctrine that prevailed in Lochner, . . . and like cases--that due 
process authorizes courts to hold laws unconstitutional when they 
believe the legislature has acted unwisely--has long since been 
discarded. We have returned to the original constitutional proposition 
that courts do not substitute their social and economic beliefs for the 
judgment of legislative bodies, who are elected to pass laws. 
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Ferguson v. Skrupa, 372 U.S. 726, 729-30 (1963) (referring to Lochner v. New 
York, 198 U.S. 45 (1905)). Accord, Lincoln Fed. Labor Union v. Northwestern 
Iron & Metal Co., 335 U.S. 525 (1949); Olsen v. Nebraska, 313 U.S. 236 (1941); 
United States v. Carolene Prods. Co., 304 U.S. 144 (1938). 

Respondent further argues that even if Petitioners’ arguments were 
considered, they would fail, as the Secretary has a rational basis for the 
regulation and that is all that is required. 

The modern due process analysis regarding an economic regulation is 
summarized in Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, 488 
(1955): “It is enough that there is an evil at hand for correction, and that it 
might be thought that the particular legislative measure was a rational way to 
correct it.". Respondent explains that the rational basis for the Order is to 
promote the orderly marketing of California almonds, thereby increasing 
returns to producers and stabilizing the agricultural industry which would be 
in the public interest. 

Respondent explains that the proper standard for Petitioners’ equal 
protection argument is that the regulation must bear some “rational 
relationship to a legitimate state purpose." City of Dallas v. Stanglin, [490 U.S. 
19], 109 S. Ct. 1591, 1594 (1989). The rational basis test "is the most relaxed 
and tolerant form of judicial scrutiny under the Equal Protection Clause." Jd. 
at 1596. Respondent argues that the rational basis test is satisfied. The 
Secretary made a decision to establish a provision that majority membership 
on the Board would be determined by the amount of almonds handled in the 
previous year. This was equitable because there are two entities of almond 
handlers and growers. 

Section 981.31 of the Order does not deny Petitioners their right to due 
process and equal protection under the law. Petitioners simply argue that they 
are denied due process and equal protection but never explain through 
constitutional analysis why. In their reply brief, Petitioners state that they 
believe that a stricter scrutiny than the rational basis test should be applied, 
but never provide any explanation or support for this argument. The law is 
clear that all that is required for review of a due process challenge is a 
rational basis for the regulation. Lee Optical, 348 U.S. at 488. The rational 
basis standard is also the appropriate standard to be applied to Petitioners’ 
equal protection argument. The Court in City of Dallas, 109 S. Ct. at 1594, 
held that the rational basis test was the proper standard to be applied to an 
economic regulation that did not implicate a suspect class or impinge upon 
constitutionally protected rights. Petitioners do not assert that they are a 
suspect class, and it has been decided that it does not impinge upon 
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constitutionally protected rights. While the Equal Protection Clause of the 
United States Constitution is only applicable to the states through the 
Fourteenth Amendment, the Court has made the equal protection guarantee 
applicable to the federal government through the Fifth Amendment. 
Weinberger v. Wiesenfeld, 420 U.S. 636, 638 n. 2 (1975); Bolling v. Sharpe, 347 
US. 497, 499 (1954). 

Therefore, the Secretary need only show that section 981.31 of the Order 
bears some rational relationship to a legitimate purpose. I have already 
decided that the Secretary’s decision relating to the composition of the Board 
was supported by substantial evidence in the rulemaking record. Thus, there 
is a rational relationship to a legitimate purpose. The purpose was to set up 
the Board to administer the Order. The Secretary gave four seats to each 
entity in the industry, with the last two seats going to the entity that handled 
the most almonds in a given year. The AMAA, which provided that the 
Secretary may set up the Board, benefits cooperatives. This decision was 
made by Congress, and, until the AMAA is amended, cooperatives will be 
able to dominate industries regulated by marketing orders. 

In support of their argument that they are denied equal protection of the 
laws, Petitioners cite to two recent cases. The first is Board of Estimate v. 
Morris, [489 U.S. 688], 109 S. Ct. 1433 (1989), which held that the composition 
of the board of estimate for the City of New York, representing boroughs 
having widely disparate populations, but equal representation on the board, 
violated the Equal Protection Clause of the United States Constitution. The 
Court found that the “one person, one vote" requirement of the 
reapportionment cases was applicable because all officials on the board were 
selected by popular vote. The Court also found of major significance that the 
board shared legislative functions with the city council. Id. at 1439. 

This case is inapplicable to the present situation. The Court explains that 
the equal protection guarantee of “one person, one vote" is applicable to 
congressional districting plans, state legislative districting, and local 
government apportionment. Id. at 1437. The members of the Almond Board 
are not elected by popular vote, thus the equal protection guarantee of "one 
person, one vote" is not triggered. The Board is not a legislative body 
exercising legislative functions. 

The second case is Quinn v. Millsap, 490 U.S. [95], 109 S. Ct. 2324 (1989), 
which held that the requirement that one had to be a landowner to be a 
member of a board to consider reorganization of governmental structures and 
responsibilities for the City and County of St. Louis, violated the Equal 
Protection Clause of the United States Constitution. The Court found that 
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"the Equal Protection Clause protects the ‘right to be considered for public 
service without the burden of invidiously discriminatory disqualifications. . . .” 
Id. at 2331. 

This case is also inapplicable. In Quinn, the requirement of landownership 
was a total blockade for membership of the board: "[I]t is a form of invidious 
discrimination to require landownership of ail appointees to a body authorized 
to propose reorganization of local government." Jd. at 2331-32 (emphasis 
added). Here, Petitioners are not questioning their right to participate, but 
they are questioning how much representation they have. These are two very 
different issues. There is also some question whether Quinn is at all relevant 
since it is dealing with the composition of a governmental body, as was Board 
of Estimate. Further, Petitioners have not demonstrated that they are victims 
of invidious discrimination. Finally, if the equal protection guarantee was 
triggered, all that would be required is a rational basis for the regulation. 
Quinn, 109 S. Ct. at 2332. As has already been decided, there is a rational 
basis for the composition of the Almond Board. 

Third, with regard to section 981.31 of the Order, Petitioners argue that 
it violates section 8c(7)(A) of the AMAA. 7 U.S.C. § 608c(7)(A) (1988). 
Section 8c(7)(A) provides: 


Terms common to all orders 


(7) Inthe case of the agricultural commodities and the products 
thereof specified in subsection (2) of this section orders shall contain 
one or more of the following terms and conditions: 


(A) Prohibiting unfair methods of competition and unfair trade 
practices in the handling thereof. 


Petitioners contend that section 8c(7)(A) should be construed as mandatory 
and not permissive. Petitioners explain that while the language indicates that 
Congress did not require the Secretary to include all of the subsections of 
section 8c(7), that as a matter of law statutes should be construed and 
interpreted in such a manner to avoid any violation of the United States 
Constitution. Thus, if the AMAA is construed as permitting the Secretary to 
allow a single entity to unfairly compete with its competitors, that is a 
violation of the Petitioners’ guarantee to equal protection and there is no 
rational basis to support section 981.31 of the Order. Petitioners argue that 
to permit the Secretary to allow the Board to be dominated by one entity 
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would render moot section 8(d)(1) of the AMAA, which requires the 
Secretary to prevent an abuse of the privilege of exemptions from the antitrust 
laws. 7 U.S.C. § 608d(1) (1988). 

Respondent [correctly] argues that section 8c(7)(A) is permissive and not 
mandatory. In addition, Respondent [correctly] explains that section 8c(7)(A) 
is not a provision requiring anything, so it cannot be violated. 

In determining the meaning of a statute, interpretation begins by 
examining the plain language of the statute. Mallard v. United States District 
Court, [490 U.S. 296], 109 S. Ct. 1814, 1818 (1989). The plain language of 
section 8c(7)(A) states that "orders shall contain one or more of the following 
terms and conditions." This language is clearly permissive, not mandatory. 
A term or condition listed in section 8c(7)(A)-(D) may be part of a marketing 
order, but is not required. Thus, the Secretary is not required to make section 
8c(7)(A) part of the Order. 

Further, there is no need to construe the Order to prevent a violation of 
the United States Constitution; as has already been decided, the Order does 
not violate the Petitioners’ right to equal protection under the laws. 

Petitioners’ argument that section 8d(1) is rendered moot by section 981.31 
of the Order is misplaced. Section 8d(1) refers to the disclosure of 
information. Section 8d(1) provides in relevant part: 


(1) All parties to any marketing agreement, and all handlers 
subject to an order, shall severally, from time to time, upon the request 
of the Secretary, furnish him with such information as he finds to be 
necessary to enable him to ascertain and determine the extent to which 
such agreement or order has been carried out or has effectuated the 
declared policy of this chapter and with such information as he finds 
to be necessary to determine whether or not there has been any abuse 
of the privilege of exemptions from the antitrust laws. . . . 


7 US.C. § 608d(1) (1988). This provision does not state that the Secretary 
shall prevent an abuse of antitrust laws; rather, it provides for the release of 
information to the Secretary for a determination to see if an abuse has 
occurred. Petitioners do not explain how this section of the AMAA is 
relevant. 
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Ill. The Market Development Program [and Reserve Obligations]. 


The Almond Butter Market Development Program ("Program") was 
instituted in 1982. The purpose of the Program [and the 1982-crop reserve 
obligations were] explained by the Secretary in the final rule [establishing the 
1982-crop saleable and reserve percentages] (RX 4): 


[The remaining two percent (6.8 million pounds) of the 1982 
marketable production must be withheld by handlers to meet their 
reserve obligations.] These almonds [reserve almonds] will be available 
to develop outlets noncompetitive with normal domestic and export 
outlets. The development of such outlets is a long-term necessity for 
the industry because of anticipated larger crops. The Board plans to 
use the reserve to develop a market for almond butter and has 
presented an industry-wide project. The Board’s objective is to develop 
a permanent consumer demand for almond butter and related products 
that, in time, will absorb a large quantity of almonds. To insure 
success with this project, the Board believes that initially it is necessary 
to keep almond butter competitive with peanut butter, which currently 
dominates the market. In addition, the Board plans to promote the use 
of almonds in school lunch programs with the objective of encouraging 
school authorities to buy almonds for those programs on a regular 
basis. Reserve almonds could also be disposed of in other eligible 
noncompetitive outlets authorized by the order. 


There was considerable energy expended by the parties over whether to 
refer to the Program as the "Almond Butter Program" or the “Market 
Development Program." However, what is important is not the name, but the 
substance of the Program. 

Petitioners have three arguments relating to the Program: (1) the 
Program lacked a rational basis in the rulemaking record; (2) the Secretary 
erred by failing to specify in the final rules the percentage of the reserve to 
be allocated to the Program for the crop years 1984-86; and (3) the Secretary 
should have allowed notice and comment on the determination of the 
minimum prices [required to be charged to buyers] and special assessments 
on almonds disposed of under the Program. 

First, Petitioners argue that the Program lacked a rational basis in the 
rulemaking record. Petitioners contend that there was no justification to 
impose the reserve to develop a market for almond butter. There was no 
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explanation in the 1982 final rule to indicate that almond butter could 
compete with peanut butter, that such a program would be successful, or that 
the industry actually needed a butter program in anticipation of larger crops. 

Petitioners argue that a reserve cannot be imposed unless it is for supply 
management and that this reserve was not supply management. Petitioners 
rely on the report of the AMS field agent: “Obviously a 2% reserve is not 
supply management in any sense, but such establishment is necessary in order 
to give the industry an opportunity, on a uniform basis, to develop an almond 
butter market." (RX 7) 

Petitioners assert that the reserve imposed for the 1983-84 crop year, with 
respect to the Program, was even more arbitrary and capricious than it was 
for the previous year. For the 1982-83 crop year, there were 340 million 
pounds of marketable supply produced in California, with a trade demand of 
360 million pounds. (RX 4) For the 1983-84 crop year, there were 230 
million pounds of marketable supply, with a trade demand of 320 million 
pounds. (RX 16) Thus, for the 1983 crop year, there was a difference of 90 
million pounds needed to supply the trade demand, while in 1982, there was 
only 20 million pounds needed. For the 1983 crop year, the Secretary 
imposed a three percent reserve (6.9 million pounds) which could only be 
used for sale into almond butter or non-competitive outlets such as cattle feed. 


(RX 16 [; 7 C.F.R. § 981.66(c)]) Petitioners contend that the reason the 1983- 
84 reserve was more arbitrary than the 1982-83 reserve was that in the 1983- 
84 final rule, the Secretary stated that most of the two percent reserve in 
1982-83 went to inedible outlets rather than into almond butter. (PX 16)” 


[  7Petitioners overlook the carryover statistics, which destroy their argument. The estimated 
supply to satisfy the estimated demand for a particular crop year consists of the carryover from 
the prior year (i.e., the almonds from the prior year’s crop still on hand at the beginning of the 
crop year) plus the estimated production. Consideration must also be given to the amount 
desirable to be carried over at the end of that crop year for early season shipments during the 
following crop year (before the following year’s crop is available for market). The following 
statistics are set forth in the Secretary’s final rules for the 1982-83 crop and the 1983-84 crop 
(RX 4; PX 16): 


1982-83 Crop 1983-84 Crop 
Million Pounds Million Pounds 


Carryover from Prior Year 161 178.9 
Est. Production 340 230.0 
Total Supply 501 408.9 
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Petitioners contend that the reserve amounts for 1984-85 and 1985-86 crop 
years were not supported by substantial evidence in the rulemaking record. 
Petitioners argue that the Secretary did not independently, from the Board’s 
recommendation, perform any analytical and judgmental functions to 
determine if the recommended reserve was justified. Further, the Secretary’s 
basis and purpose statement was not sufficiently detailed and informative to 
explain the reason for the reserve. 5 U.S.C. § 553(c) (1988). 

Respondent argues that the Secretary had a substantial basis in the 
rulemaking record for the institution of the reserve for the crop years 1982- 
1986. The purpose of the Program was to develop a market which would 
reduce future surpluses, provide additional outlets for almonds, such as 
almond butter, and as a result, increase grower returns. (RX 6, p. 33) For 
each rule, the Secretary reviewed transcripts of Board meetings, minutes, 
reports from the AMS field agent and various other documents, including 
resolutions, correspondence among industry members, and recommendations. 
Respondent explains that those documents were replete with support for a 
reserve to create a market for almond butter. Respondent notes that the 
Board vote on the recommendation, for the nine rules establishing reserves 
during the four-year Program, was unanimous eight of the nine times. (RX 
2) There were nine rules because, for the 1984-85 and 1985-86 marketing 
years, there was more than one rule, as the reserve percentage was changed. 

The Secretary’s decision to institute the Program was supported by 
substantial evidence in the rulemaking record. The Secretary in his 
rulemaking capacity is required to make policy judgments. Petitioners must 
demonstrate that those judgments were arbitrary and capricious and not 
supported by evidence in the record. Petitioners have not met that burden. 
The Secretary had a considerable amount of information before him consisting 
of Board meeting minutes, transcripts and reports, as well as the AMS field 


Est. Demand 360 320 
Est. Desirable Year-end Carryover 134.2 82 
Demand + Year-end Carryover 494.2 402 


Est. Surplus 6.8 (2%) 6.9 (3%) 


Hence, considering the total estimated supply and demand situations, there was an estimated 
2% surplus for the 1982-83 crop (6.8 + 340 = .02) and an estimated 3% surplus for the 1983-84 
crop (6.9 + 230 = .03). As shown in the Additional Conclusions by the Judicial Officer, § I, 
there was an estimated 25% surplus for the 1984-85 crop and an estimated 20% surplus for the 
1985-86 crop.] 
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agent reports. (1982-83 crop year: PX 34, 36; RX 3, 4, 5, 6, 7, 15. 1983-84 
crop year: PX 16, 41, 42; RX 18, 22, 24, 28. 1984-85 crop year: PX 46, 47, 
48; RX 31, 35, 36, 37, 39, 40, 55; revisions: PX 19, 20, 21; RX 41, 44, 45, 46, 
48, 49, 50, 52, 53, 59, 60. 1985-86 crop year: RX 56, 66, 67, 68, 69, 79, 80, 90; 
revisions: PX 23, 24, 61; RX 71, 72, 73, 77, 78.) The record was ample and 
sufficient for the Secretary to determine whether the Program would help 
meet the needs of the industry. 

Petitioners did not meet their burden of proof with regards to the 
argument that a reserve cannot be imposed unless it is for supply 
management. Petitioners did not provide any support for this proposition. 
[Furthermore, the large anticipated surpluses for the 1984-85 crop and the 
1985-86 crop required that a reserve be established for those years (see 
Additional Conclusions by the Judicial Officer, § I), irrespective of the 
Program, and the small anticipated surpluses for the 1982-83 crop and the 
1983-84 crop would have authorized a reserve for those years, irrespective of 
the Program.] 

With regard to Petitioners’ argument that the rule imposing the reserve for 
the 1983-84 crop year was more arbitrary and capricious than the rule for the 
1982-83 year, because most of the reserve went to inedible outlets, the 
Secretary explains that the Program was new to the industry and it required 
a considerable start-up period. (PX 16) [Moreover, see note 7, supra.] 

Petitioners provide no support for their argument that the Secretary did 
not independently, from the Board’s recommendation, perform any analytical 
and judgmental functions to determine whether the recommended reserve 
amounts should have been adopted. Simply because the Secretary adopted 
the Board’s recommendation does not lead to the conclusion that the 
Secretary rubber-stamped the Board’s recommendations. The AMAA 
provides for a close working relationship between the Secretary and industry 
committees. Block v. Community Nutrition Inst., 467 U.S. 340, 346 (1984). 
Congress recognized the need to have industry committees comprised of 
experts in the respective industry to make recommendations to the Secretary: 


To the extent that recommendations of the Administrative Committee 
are reasonable, further the purposes of the Agricultural Marketing 
Agreement Act of 1937, and reflect a consensus of all elements of an 
industry, the Secretary generally should not substitute his judgment for 
that of the industry in how best to market a crop. 
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H.R. Rep. No. 271, 99th Cong., 1st Sess. 193. The court in Chiglades Farm, 
485 F.2d at 1134, explained Congress’ recognition that those with "the greatest 
knowledge of the industry’s needs," the industry committees, would be 
qualified to make the necessary recommendations to the Secretary to benefit 
the industry. 

The Secretary's decision as to the reserve amount for marketing years 
1984-85 and 1985-86 was not arbitrary and capricious. As discussed 
previously, the Secretary had before him all of the information from the Board 
with respect to the amount of reserve that was recommended and why. The 
Secretary had already approved of the Program, and almonds needed to be 
allocated for the Program [, and there was an estimated 25% and 20% 
surplus, respectively, for those years (see note 7, supra)]. There was 
substantial evidence in the rulemaking record to support the amount of the 
reserve for the years 1982-86. 

The basis and purpose statements for the rules imposing the reserves from 
1984-86, for the Program were "sufficiently detailed and informative to allow 
a searching judicial scrutiny of how and why the regulations were actually 
adopted." Amoco Oil Co. v. EPA, 501 F.2d 722, 739 (D.C. Cir. 1974). The 
reserve for the Program had been utilized since 1982. The basis and purpose 
of the reserve was clear by this time. The purpose of the reserve was to 


establish a market for almond butter to absorb the anticipated surpluses from 
the crops. This purpose was certainly reflected in the proposed and final 
rules. (RX 35, 36, 66, 67) The Secretary also responded to comments 
received after publication of the proposed rule. These rules did not differ 
from the ones imposing the reserve for the Program for the years 1982-83 and 


1983-84. 
am) 


[  °The omitted material is the ALJ’s discussion of his conclusions 8 and 10, which state (Initial 
Decision at 19, 20): 


8. The Secretary was in error by not specifying the percentage of the reserve 
almonds to be allocated to the Program. (RX 36, 67) The allocation of the reserve to 
the Program had a substantial impact upon the rights and interests of the handlers and 
should have been promulgated through APA rulemaking. 7 U.S.C. § 553 (1988). 


10. The Secretary should have promulgated the determination of the minimum 
prices and special assessments on almonds disposed of under the Program through APA 





SAULSBURY ORCHARDS, et al. 
50 Agric. Dec. 23 


IV. Extension for Disposition of Reserve Almonds. 


[9] 


V. Section 981.441 of the Order. 

Section 981.441 of the Order establishes the standards for crediting for 
marketing promotion including paid advertising. 7 C.F.R. § 981.441(a) (1989). 
The authority for section 981.441 is found in section 981.41 of the Order which 
permits the Board, with the approval of the Secretary, to establish research 
and development projects [and marketing promotion projects (including paid 
advertising),] and to credit the pro rata expense assessment obligations of a 
handler. 7 C.F.R. § 981.41 (1989). 

Petitioners have four arguments with respect to section 981.441: (1) 
section 981.441 is not in accordance with sections 8c(6)(I) and 10(b)(2)(ii) of 
the AMAA; (2) section 981.441 is not in accordance with section 8c(10) of the 
AMAA, (3) section 981.441 should have been promulgated through formal 
rulemaking; and (4) section 981.441 is an unlawful delegation of authority by 
the Secretary to the Board. 

First, Petitioners argue that section 981.441 is not in accordance with 
sections 8c(6)(I) and 10(b)(2)(ii) of the AMAA. 7 U.S.C. §§ 608c(6)(I), 
610(b)(2)(ii) (1988). Section 8c(6)(I) provides (emphasis added): 


(1) _ Establishing or providing for the establishment of producti 
on research, marketing research and development projects designed to 
assist, improve, or promote the marketing, distribution, and 


rulemaking. The minimum prices and special assessments were substantive in nature 
and affected the handlers’ disposition of their reserve almonds. 5 U.S.C. § 553 (1988). 


For the Judicial Officer’s contrary conclusions, see Additional Conclusions by the Judicial 
Officer, §§ I, II] 


[ The omitted material is the ALJ’s discussion of his conclusion 12, which states (Initial 
Decision at 20): 


12. The Secretary should have allowed notice and comment on the rule issued on 
or about August 20, 1986, extending the date for disposing of reserve almonds from 
September 1, 1986, to March 1, 1987. (PX 25, 62, 63; RX 75, 87, 88). 


For the Judicial Officer’s contrary conclusions, see Additional Conclusions by the Judicial 
Officer, § III.] 
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consumption or efficient production of any such commodity or product, 
the expense of such projects to be paid from funds collected pursuant 
to the marketing order: Provided, That with respect to orders 
applicable to almonds . . . such projects may provide for any form of 
marketing promotion including paid advertising and with respect to 
almonds . . . may provide for crediting the pro rata expense assessment 
obligations of a handler with all or any portion of his direct expenditures 
for such marketing promotion including paid advertising as may be 
authorized by the order and when the handling of any commodity for 
canning or freezing is regulated, then any such projects may also deal 
with the commodity or its products in canned or frozen form: Provided 
further, That the inclusion in a Federal marketing order of provisions 
for research and marketing promotion, including paid advertising, shall 
not be deemed to preclude, preempt or supersede any such provisions 
in any State program covering the same commodity. 


Section 10(b)(2)(ii) states (emphasis added): 


(ii) Each order relating to any other commodity or product 
issued by the Secretary under this chapter shall provide that each 


handler subject thereto shall pay to any authority or agency established 
under such order such handler’s pro rata share (as approved by the 
Secretary) of such expenses as the Secretary may find are reasonable and 
are likely to be incurred by such authority or agency, during any period 
specified by him, for such purposes as the Secretary may, pursuant to 
such order, determine to be appropriate, and for the maintenance and 
functioning of such authority or agency, other than expenses incurred 
in receiving, handling, holding, or disposing of any quantity of a 
commodity received, handled, held, or disposed of by such authority or 
agency for the benefit or account of persons other than handlers 
subject to such order. The pro rata share of the expenses payable by 
a cooperative association of producers shall be computed on the basis 
of the quantity of the agricultural commodity or product thereof 
covered by such order which is distributed, processed, or shipped by 
such cooperative association of producers. The payment of assessments 
for the maintenance and functioning of such authority or agency, as 
provided for herein, may be required under a marketing agreement or 
marketing order throughout the period the marketing agreement or 
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order is in effect and irrespective of whether particular provisions 
thereof are suspended or become inoperative. 


Petitioners explain that a handler may advertise and apply for credit 
towards his . . . assessments. (Tr. 237) If a handler does not advertise, or if 
the handler advertises but does not receive credit for his advertisements, the 
handler must pay his assessment directly to the Board. The money collected 
by the Board is used for administrative purposes. The Board does not engage 
in any paid advertising, but does [other] promotional work. Each year a 
public relations and advertising budget [, which includes all of the Board’s 
anticipated expenses for the year,] is developed for the Board. The budget is 
submitted to the Secretary for approval. (Tr. 317-19, 429; St. { 7) 

Petitioners argue that since the Board does not have an advertising 
campaign and does not engage in paid advertising, the Board cannot assess 
the handlers. Petitioners contend that the Secretary only intended for the 
Board to assess the handlers, if the Board itself had an advertising campaign. 
Petitioners cite to the Secretary's Recommended Decision with respect to the 
creditable advertising assessments explaining that the Secretary distinguished 
between paid advertising and promotional work: 


Although most of the evidence concerned itself with paid media 
advertising which should be creditable, the act also provides for 
crediting applicable to marketing promotion activities. While it was 
agreed by all witnesses that it is extremely difficult to distinguish 
between paid media advertising and marketing promotion activities, 
certain activities were referred to which should be considered as 
marketing promotion. These include point of sale material, public 
relation work, trade fairs, food page ads and supplements. At some 
future time, the Board may want to consider crediting handler expenses 
for such marketing promotion activities. However, before any handler 
receives credit for such activities, the Control Board, with the approval 
of the Secretary, should issue appropriate rules and regulations defining 
areas of creditable marketing promotion activity. 


36 Fed. Reg. 20,887, 20,889-90 (1971) (emphasis added). Relying on the 
Recommended Decision and the Decision, Petitioners conclude that the 
Secretary intended that crediting to the handler for the handler’s own 
advertising could only occur if the Board had its own advertising program. 37 
Fed. Reg. 617 (1972). Petitioners contend that the Secretary stated that if the 
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Board engaged in promotional work, which does not include advertising, then 
the Board could formulate rules to permit handlers to receive credit for their 
own promotional work. 

Thus, Petitioners conclude that sections 981.41 and 981.441 are invalid 
since the Board engages in no advertising, as these sections were created to 
credit handlers for their own advertising. The handlers should not have to pay 
money to the Board until the Board engages in paid advertising. The Board 
cannot assess handlers for money that is not used for an advertising campaign. 


Further, Petitioners argue that sections 981.41 and 981.441 are invalid 
because section 8c(6)(I) of the AMAA precludes the assessments when the 
Board has no advertising campaign. [Petitioners argue that] sections 981.41 
and 981.441 are also invalid because section 10(b)(2)(ii) of the AMAA only 
permits handlers to pay to the Board the handler’s pro rata share of expenses 
as the Secretary may find are reasonable and likely to be incurred by the 
Board. Since the Board does not advertise, it cannot be considered a Board 
expense assessment, and as a result cannot be collected from the handlers. 

Respondent argues two procedural arguments. First, Respondent argues 
that this issue should not be considered because Petitioners did not raise it in 
the Joint Submission of Issues To Be Decided, but first raised the issue in 
their brief. 

The goal of the administrative process is to consider all issues reasonably 
associated with a matter unless the other party will be prejudiced by unfair 
surprise. Aloha Airlines, Inc. v. Civil Aeronautics Bd., 598 F.2d 250, 262 (D.C. 
Cir. 1979); Jet Farms, 88 AMA Docket No. 985-1. Respondent has not been 
prejudiced. Respondent replied to this argument in its brief and requested no 
additional time for response to this issue. Respondent had sufficient notice 
of the issue and was afforded an opportunity to respond. [However, the 
failure to raise an issue in the Petition is a jurisdictional matter. (See § VI, 
Additional Conclusions by the Judicial Officer).] 

Second, Respondent argues that since Petitioners are arguing that section 
981.441 is invalid, it must be an attack on section 981.41, which authorizes the 
former. Respondent explains that an 8c(15)(A) proceeding is to test the 
legality of a provision or the adequacy of the record supporting it, and that 
Petitioners are not challenging either. 

Petitioners’ argument is proper. They are arguing that section 981.441, 
which is authorized by section 981.41, is not in accordance with law. Thus, 
they are challenging the legality of that provision. 
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Respondent argues that sections 981.41 and 981.441 of the Order are clear 
and unambiguous. The legislative history of a statute is only consulted when 
there is some ambiguity in the statute at issue. Section 981.41 allows the 
Board, with the approval of the Secretary, to provide a handler with a credit 
against his assessment for "a handler’s direct expenditures for marketing 
promotion, including paid advertising." 7 C.F.R. § 981.41(c) (1989). 

Respondent argues that section 981.41 demonstrates that the Secretary did 
not make a distinction between promotion and paid advertising in the Order. 
Section 8c(6)(I) of the AMAA also demonstrates that Congress did not make 
such a distinction. The AMAA provides for any form of marketing 
promotion, including paid advertising. 

Respondent explains that the Petitioners argue that their are two 
assessments, one for advertising and one for promotion. There is only one 
assessment for promotional work including paid advertising,"” and pursuant 
to section 10(b)(2)(ii) of the AMAA, the Secretary has determined that it is 
a reasonable expense. The Board establishes a [single] total budget, including 
promotional expenses, which, when approved by the Secretary, is funded by 
an assessment from handlers. 

There is no support in the AMAA for Petitioners’ argument that the 
advertising assessments are precluded because the Board does not have an 
advertising program. Neither the AMAA, nor the Secretary's Recommended 
Decision and Decision, makes a distinction between promotional work and 
paid advertising. Section 8c(6)(I) allows the Secretary to establish a project 
"for any form of marketing promotion including paid advertising." Section 
10(b)(2)(ii) allows the Secretary to assess the handlers pro rata for the costs 
of the promotional program that the Secretary finds are reasonable and likely 
to be incurred by the Board. This is precisely what the Secretary has done in 
sections 981.41 and 981.441 of the Order. The assessment pays for more than 
the Board’s promotional program, just as it would pay for more than 
advertising if the Board advertised. It also pays for administrative costs. 

[The one paragraph from the Secretary's Recommended Decision, quoted 
above, which draws a distinction between advertising and marketing promotion 
activities, would not be sufficient to overcome the plain words of the Act and 
the Order, quoted above, which refer to "marketing promotion including paid 


[ ‘This single assessment also pays for all other expenses of the Board, including all 
administrative expenses. 7 U.S.C. § 10(b)(2)(ii); 7 C.F.R. §§ 981.80, .81; RX 94, 96, 103, 106, 110, 
115, 119, 126, 133, 137.} 





82 AGRICULTURAL MARKETING AGREEMENT ACT 


advertising" (7 U.S.C. § 608c(6)(I); 7 C.F.R. § 981.41). Furthermore, 
petitioners overlook the fact that in the same Recommended Decision upon 
which they rely, the Secretary expressly used the term marketing promotion 
as including paid advertising 11 times, including the vital proposed § 981.41. 
Specifically, the Secretary stated (36 Fed. Reg. 20,887, 20,888-91 (1971) 
(emphasis added)): 


[(3) The notice of hearing contained a proposal to add a new 
paragraph (e) to § 981.40 Procedure. The paragraph would require that 
eight affirmative votes of the Control Board are necessary for adoption 
whenever voting on recommendations pertaining to production 
research, marketing research and development projects, and marketing 
promotion including paid advertising and crediting of certain eligible 
paid advertising expenditures of handlers. [20,288] 


[The act also provides for authorizing for almonds, paid advertising 
and the authority to provide for crediting the pro rata expense 
assessment obligation of a handler with such portion of his direct 


expenditures for marketing promotion including paid advertising as may 
be authorized by the order. 


[It was testified that the order should be amended to provide for 
such crediting and that terms and conditions applicable to crediting 
handlers for direct expenditures for marketing promotion including paid 
advertising should be set forth in the administrative rules and 
regulations. The major responsibility for applications and justification 
of such credit should rest with the individual handler. It should be 
understood that any form of crediting that is developed pursuant to 
administrative rules and regulations should not be applicable to 
production research or marketing research and development projects. 
The act only permits the development of a method for crediting direct 
expenditures for marketing promotion including paid advertising. Credits 
should be allowed for both brand and generic advertising, provided that 
such activities conform with the prescribed rules and regulations. 


[It should be noted that under the proposed crediting system, a 
handler should not be permitted to qualify for excess credits. That is, 





SAULSBURY ORCHARDS, et al. 
50 Agric. Dec. 23 


the amount of credit a handler could claim should be limited to the 
amount of his own total assessment obligation designated for marketing 
promotion, including paid advertising. Consider the example in which 
the assessment obligation for a handler is $200 and $100 of this is 
earmarked for marketing promotion including paid advertising. If such 
handler spends $110 for creditable advertising, he should only be 
allowed credit up to the amount of his assessment attributable to 
marketing promotion including paid advertising, or in the example, $100. 
The remaining $10 should not be carried over into subsequent crop 
years nor should such excess amount be transferable to another 
handler. If a handler claims credit for less than that portion of his 
assessment obligation attributable to marketing promotion including 
paid advertising, the balance of such obligation should be due and 
payable to the Board. Such funds would become part of the Board’s 
operating reserve. Such a reserve is discussed as material issue No. 8. 
[20,889] 


[The amendment of the act applicable to paid advertising and 


crediting under the marketing order provides for crediting all or any 
portion of a handler’s direct expenditures for marketing promotion 
including paid advertising. ... [20,890] 


[4. Section 981.41 is revised to read: 
§ 981.41 Research and development. 


(a) General. The Control Board, with the approval of the 
Secretary, may establish or provide for the establishment of projects 
involving production research, marketing research and development and 
marketing promotion including paid advertising, designed to assist, 
improve, or promote the marketing, distribution, consumption, or 
efficient production of almonds. The Board may also provide for 
crediting the pro rata expense assessment obligations of a handler with 
such portion of his direct expenditure for such marketing promotion 
including paid advertising as may be authorized. The expenses of such 
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projects shall be paid from funds collected pursuant to § 981.81(a) or 
credited pursuant to paragraph (c) of this section. [20,891-92]] 


Petitioners argue several times that the Board has created advertising 
guidelines that were not approved by the Secretary. Testimony reveals that 
the guidelines are used by the Board only to explain the provisions to the 
handlers. The guidelines are not intended to be substituted for the regulations 
and have no legal effect. The guidelines merely track the language of section 
981.441 of the Order. (PX 71; Tr. 316-17) 

(1) 

Third, Petitioners argue that section 981.441 of the Order should have 
been promulgated through formal rulemaking rather than informal 
rulemaking."?) While Petitioners entitle this issue in their briefs as whether 
section 981.441 is supported by substantial evidence in the rulemaking record, 
Petitioners explain that they are not challenging the informal rulemaking 
record of section 981.441, in and of itself, as not being supported by 
substantial evidence. Rather, Petitioners argue that section 981.441 is 
inconsistent with section 981.41 of the Order, which authorizes section 981.441, 
and as a result requires formal rulemaking. 

Respondent argues that this issue should not be considered because 
Petitioners did not raise this issue in the Joint Submission of Issues To Be 
Decided, but first raised it in its brief. As explained earlier, all issues [would 
ordinarily] be considered as Respondent has not been prejudiced [, but this 
is jurisdictional (see § VI, Additional Conclusions by the Judicial Officer)]. 

However, section 981.441 does not require promulgation through 
formal rulemaking. Formal rulemaking is not required unless specified by 
statute, and courts are reluctant to require anything more unless the 
complaining party has suffered a denial of due process. Vermont Yankee 


[ "The omitted material is the ALJ’s discussion of his conclusion 15, which states (Initial 
Decision at 21): 


15. Section 981.441 of the Order violates section 8c(10) of the AMAA because it 
regulates and restricts the advertising of almonds by handlers. 7 U.S.C. § 608c(10) 
(1989). 


For the Judicial Officer’s contrary conclusions, see Additional Conclusions by the Judicial 
Officer, § IV.] 


[ "This is the only issue not appealed by either side.] 
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Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 
524 (1978). 

The AMAA only requires formal rulemaking for the promulgation of the 
marketing order. 7 U.S.C. § 608c(3) (1988). Section 981.41 was promulgated 
by formal rulemaking. Section 981.441 is a regulation implementing section 
981.41 and thus, only requires informal rulemaking. 

Petitioners offer no argument in support of their allegation except that 
formal rulemaking is required because section 981.41 did not authorize section 
981.441. Petitioners state that when a regulation is contradictory to the Order, 
it requires formal rulemaking. I disagree that section 981.441 contradicts 
section 981.41. In fact, Petitioners in their initial brief do not argue that the 
sections are contradictory. 

Fourth, Petitioners argue that section 981.441 of the Order, as applied, is 
an unlawful delegation of authority because it permits the Board to decide 
what will constitute creditable advertising. A handler must submit the 
advertisement to the Board for approval for credit toward his advertising 
assessment. 7 C.F.R. § 981.441(c)(6) (1989). (Tr. 237) The Board staff 
makes the initial decision as to whether the advertisement is creditable. (Tr. 
299, 309-10) Petitioners explain that if the advertisement is approved, the 
handler receives credit and the process ends. This decision is not reviewed by 
the Secretary or AMS. If, on the other hand, the advertisement is not deemed 
creditable, the handler must appeal to the Public Relations and Advertising 
Committee. (Tr. 299, 309) Petitioners argue that this is unfair as the 
Committee is dominated by their competitors, the Blue Diamond members. 
If the Committee denies credit the handler may appeal to the Board. (Tr. 
302) The Board is also dominated by Petitioners’ competitors. 

Petitioners allege that the process of approving the advertisements for 
credit was to be a ministerial function. Petitioners rely on the testimony of 
John Camou, who in 1971 was the Assistant to the President of Blue 
Diamond. Mr. Camou testified at the hearing held for the promulgation of 
section 981.41 of the Order that the process envisioned for the Board would 
simply be a clerical one, that the crediting rules would be clear so that there 
would be few questions, if any, relating to the crediting of advertisement. Jn 
re Almond Growers in the State of California, Docket No. AO-214-A4, 
Transcript, pp. 27, 53-55, 58, 60, March 17, 1971. Additionally, Petitioners 
emphasize that Roger Baccigaluppi, President of Blue Diamond, testified that, 
initially, the Board should not be faced with the problem of making value 
judgments on the advertisements. Jd. at 174-75. Petitioners explain that the 
process is not ministerial, because the Board staff are making value judgments 
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to determine whether an advertisement is creditable. (PX 103, 106-32, 138; 
Tr. 240, 305) Petitioners conclude, therefore, that the Board staff are making 
law when they decide what advertisements should receive credit. 

However, I find no unlawful delegation of authority from the 
Secretary to the Board. Section 981.41(c) of the Order provides in relevant 
part: 


(c)  Creditable expenditures. The Board, with the approval of the 
Secretary, may provide for crediting all or any portion of a handler’s 
direct expenditures for marketing promotion including paid advertising, 
that promotes the sale of almonds, almond products or their uses. 


7 C.F.R. § 981.41(c) (1989). Section 981.441 of the Order states in relevant 
part: 


(v) Each claim shall also include a certification to the Secretar 
y of Agriculture and to the Board that the claim is just and conforms 
to requirements set forth in § 981.41(c). The Board shall advise the 
handler promptly of the extent to which such claim has been allowed. 


7 C.F.R. § 981.441(c)(6)(v) (1989). Thus, the Board has been given the power 
to administer sections 981.41 and 981.441. The Order contains guidelines for 
the Board to follow in making a decision. Sections 981.41 and 981.441 
specifically explain what kind of advertisements will be acceptable for credit 
toward the assessments. 

The appeal process allows the Secretary to have the final authority on what 
advertisements will be acceptable as credit toward the assessments. The 
Secretary always has the continuing right of disapproval. 7 C.F.R. § 981.40(d) 
(1989). As discussed earlier, delegation by the Secretary to the Board, to 
administer the Order, is lawful as long as the Secretary retains the ultimate 
authority to make decisions. 

It is significant that the Petitioners have not exhausted the appeal process 
to determine if their advertisements were unfairly denied. This is the only 
way the Petitioners can hope to bring to the Secretary’s attention any abuse 
that might be occurring by the Board. 
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VI. Annual Rules Establishing the Creditable Assessment Rate. 


Petitioners argue that the annual rules from 1980-89, through which the 
Secretary established the creditable portion of the assessments, were not 
supported by a substantial basis in the rulemaking record, and from 1980-86, 
the Secretary did [not] comply with the notice and comment provisions of the 
APA. Petitioners complain that each year the Secretary merely issued the 
rule and failed to substantiate the need for the amount requested by the 
Board. There was no independent analysis of the budget recommended by 
the Board. 

Respondent explains that the assessment rate is established by an 
arithmetic formula. The Board establishes a budget, estimates the size of the 
crop, and divides one into the other to arrive at the assessment rate. The 
budget is then submitted to the Secretary for approval. 7 C.F.R. §§ 981.80, 
81 (1989). The Board is comprised of producers and handlers who are 
qualified to evaluate the Board’s needs, and estimate costs of goods, services 
and personnel. Respondent also notes that from 1981-88 the budget rate vote 
was unanimous each year and the creditable assessment rate vote was 
unanimous in eight of the nine years. (RX 2) 

The annual rules from 1980-89 were supported by substantial evidence in 
the rulemaking record. (PX 40, 41, 48, 61, 62, 63, 77, 78, 79, 80, 82, 95, 98, 99; 
RX 44, 69, 74, 87, 94, 95, 96, 97, 98, 99, 100, 103, 105, 106, 107, 108, 109, 110, 
111, 112, 114, 115, 116, 117, 119, 120, 122, 123, 124, 125, 126, 131, 132, 133, 
138, 139) The Secretary in his rulemaking capacity is required to make policy 
decisions. Petitioners must demonstrate that those decisions were arbitrary 
and capricious and not supported by evidence in the record. Petitioners have 
not met that burden. The Secretary had before him Board meeting minutes, 
transcripts, and AMS field agent reports. The record for each year was ample 
and sufficient for the Secretary to determine whether the budgets should have 
been approved. Further, since the assessment rate is determined by an 


arithmetic formula, there is little room for discussion. 
{13} 


{ ‘The omitted material is the ALJ’s discussion of his conclusions 19 and 20, which state 
(Initial Decision at 21, 22): 


19. The Secretary should have allowed notice and comment pursuant to the APA 
on the annual rules from 1980-86, establishing the creditable assessment rate, as the 
rules had a substantial impact upon the handlers. 5 U.S.C. § 553 (1988). (RX 94, 96, 
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VIII. [Misnumbered] Assessment on Reserve Almonds. 


Section 981.81 of the Order provides that a handler must pay an 
assessment on almonds “received by him for his own account." 7 C.F.R. § 
981.81(a) (1989). Section 981.10 defines "almonds received for his own 
account" as follows: 

“Almonds received for his own account" means all almonds which 
are received by a handler (including all almonds of his own producti 
on), except those which are received by him for storage or processing 
for the account of any other person and with respect to which such 
handler performs no handling function. 


7 C.F.R. § 981.10 (1989). 

Petitioners argue that the assessments of almonds held in reserve pursuant 
to section 981.81 of the Order are not in accordance with law. Petitioners 
contend that there should not have been an assessment on reserve almonds, 
because reserve almonds are not held for the benefit of the handler. The 
reserve almonds are held for the benefit of the Board and the AMAA states 
that handlers should not be held responsible for expenses of the Board in 
receiving, handling, holding or disposing of almonds. Section 10(b)(2)(ii) of 
the AMAA provides in relevant part: 


(ii) Each order relating to any other commodity or product 
issued by the Secretary under this chapter shall provide that each 
handler subject thereto shall pay to any authority or agency established 
under such order such handler’s pro rata share (as approved by the 
Secretary) of such expenses as the Secretary may find are reasonable 
and are likely to be incurred by such authority or agency, during any 
period specified by him, for such purposes as the Secretary may, 


103, 106, 110, 115, 119) 


20. The rules imposing the assessment rate from 1980-88, that were promulgated 
after the handling of almonds had begun for that crop year, were retroactive in effect 
and therefore invalid. Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 109 S.Ct. 468 
(1988); In re Cal-Almond, Inc., 89 AMA Docket No. F&V 981-5 and 981-6, March 19, 
1990. (RX 94, 96, 103, 106, 110, 115, 119, 125, 126, 132, 133, 136, 137) 


For the Judicial Officer’s contrary conclusions, see Additional Conclusions by the Judicial 
Officer, §§ V, VI.] 
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pursuant to such order, determine to be appropriate, and for the 
maintenance and functioning of such authority or agency, other than 
expenses incurred in receiving, handling, holding, or disposing of any 
quantity of a commodity received, handled, held, or disposed of by such 
authority or agency for the benefit or account of persons other than 
handlers subject to such order... . 


7 US.C. § 610(b)(2)(ii) (1988) (emphasis added). 

As Respondent argues, the assessment on reserve almonds was in 
accordance with law. Before a handler can assign almonds to his reserve 
obligation, he must first receive them. It is the handler’s receipt of the 
almonds that activates the requirement of section 981.81. A handler’s 
almonds are produced by him [or otherwise received by him] before they 
become reserve almonds. Section 981.10 defines almonds held for the account 
of the handler to include all almonds received by him, encompassing all 
almonds of his own production. Therefore, the assessment was not on 
almonds held for the account of the Board, but was on almonds received by 
the handler, which may have subsequently been held for the account of the 
Board. Thus, section 10(b)(2)(ii) of the AMAA is not implicated. 

If section 10(b)(2)(ii) of the AMAA were implicated, the assessment would 
still be appropriate. The language explains that handlers must pay their pro 
rata share of the expenses of the Board, except expenses incurred in receiving, 
handling, holding or disposing of almonds by the Board for the benefit or 
account of persons other than handlers subject to the Order. Petitioners are 
handlers subject to the Order, thus they would not be exempt from paying 
their pro rata share of the costs of the Board. 

[In addition, even if the Secretary were not permitted by the Act and 
Order to include reserve almonds in the assessment computation, it would not 
lower a handler’s assessment. The Act and Order require that the assessment 
rate produce the amount of money needed to fund all the expenses of the 
Board (7 U.S.C. § 610(b)(2)(ii); 7 C.F.R. § 981.81(a)). If the Secretary were 
not permitted to include reserve almonds as part of the size of the crop to be 
divided into the budget amount, the assessment rate would be higher than 
under the present procedure (since a smaller number of almonds would be 
meeting the identical budget needs). This higher rate, applied only to the 
saleable portion of each handler’s almonds, would have to produce the same 
amount of money as the lower rate (under the present procedure) applied to 
all of the almonds received by a handler (including almonds that later become 
reserve almonds).] 
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IX. The First Amendment. 

Petitioners argue that the creditable portion of the assessment obligation 
of sections 981.41, 981.81 and 981.441 of the Order violate their rights of free 
speech and association under the First Amendment of the United States 
Constitution. U.S. Const. amend. I. While Petitioners cite both cases dealing 
with compelled speech and association and cases dealing with content-based 
regulations, their argument is that their First Amendment rights are violated 
by compelled speech and association. As a result, this is the issue that I will 
review. It should be noted that the [appropriate test for government 
regulation which impinges on commercial free speech is set forth in State 
University of New York v. Fox, 492 U.S. 469, [109] S. Ct. 3028, 3034-35 (1989). 
That test requires only that the government regulation bear a reasonable "fit" 
to the government’s important interest.) Specifically, the Court stated in 
Fox (109 S. Ct. at 3034-35): 


[In sum, while we have insisted that “the free flow of commercial 
information is valuable enough to justify imposing on would-be 
regulators the costs of distinguishing . . . the harmless from the 
harmful,” Shapero [v. Kentucky Bar Assn.], 486 U.S., at [478], 108 S.Ct., 
at 1924 (1988), quoting Zauderer, 471 US., at 646, 105 S.Ct., at 2279, 


we have not gone so far as to impose upon them the burden of 
demonstrating that the distinguishment is 100% complete, or that the 
manner of restriction is absolutely the least severe that will achieve the 
desired end. What our decisions require is a “fit? between the 
legislature’s ends and the means chosen to accomplish those ends," 
Posadas [de Puerto Rico Assoc. v. Tourism Company of Puerto Rico}, 
478 US., at 341, 106 S.Ct., at 2977—a fit that is not necessarily perfect, 
but reasonable; that represents not necessarily the single best 
disposition but one whose scope is “in proportion to the interest 
served," In re R.MJ., supra, 455 U.S. [191], at 203, 102 S.Ct., at 937 
[(1982)]; that employs not necessarily the least restrictive means but, 


“The ALJ stated (Initial Decision at 84): 


It should be noted that the standard used if a regulation is found to be content-based 
is the same as the standard applied in this case to the compelled speech and association 
arguments, the compelling state interest standard. Arkansas Writers’ Project, Inc. v. 
Ragland, 481 U.S. 221, 231 (1987); Bullfrog Films, Inc. v. Wick, 847 F.2d 502, 511 (9th 
Cir. 1988).] 
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as we have put it in other contexts discussed above, a means narrowly 
tailored to achieve the desired objective. Within those bounds we leave 
it to governmental decisionmakers to judge what manner of regulation 
may best be employed.] 


Relying on Abood v. Detroit Bd. of Education, 431 U.S. 209 (1977), 
Petitioners argue that their associational rights are violated because they are 
required to pay an advertising assessment or in the alternative, to advertise 
pursuant to section 981.441 of the Order and receive credit toward their 
assessment. In Abood, the Supreme Court found that state laws allowing 
management and unions to enter into "agency shop" agreements where every 
employee, as a condition of employment, paid the union a service charge 
equal in amount to union dues, infringed upon the employee’s right to be free 
from compelled speech and association. A portion of the dues collected were 
spent for political purposes with which the plaintiffs disapproved. The Court 
determined that the compelled contributions paid to private groups engaging 
in First Amendment activities implicated the First Amendment rights of the 
plaintiffs. Id. at 222. As long as the dues were used to finance expenditures 
by the union for collective-bargaining, contract-administration and grievance 
adjustment purposes there was no First Amendment violation, but plaintiffs 
could not be compelled to contribute for political activity with which they 
disagreed. Id. at 225-26, 234-35; Accord, Int’l Ass’n of Machinists v. Street, 367 
U.S. 740 (1961); Railway Employees’ Dept. v. Hanson, 351 U.S. 225 (1956). 

Petitioners complain that they are ideologically opposed to the advertising 
program and that they are being forced to spend their own money to 
disseminate the views of Congress, the Almond Board, and Petitioners’ major 
competitor, Blue Diamond. 

Respondent argues that the Order does not force the Petitioners to 
advertise almonds. Petitioners have the choice to simply pay the assessment 
directly to the Board, rather than advertise and seek credit. Additionally, 
section 981.441 only specifies the kind of advertisement that must be done to 
receive credit, and does not compel the handlers to advertise only in this 
manner. Handlers are free to advertise anything they want, but may not 
receive credit for it if it does not meet the requirements of section 981.441. 

Respondent explains that United States v. Frame, 885 F.2d 1119 (3rd Cir. 
1989), cert. denied, __ U.S. ___, [110] S. Ct. 1168 (1990), is applicable and 
dispenses with the issue. The Beef Promotion and Research Act at issue in 
Frame was based on the AMAA and is therefore similar. Frame, 885 F.2d 
1119. 
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The court held in Frame that the advertising program established by the 
Beef Promotion and Research Act did not violate the First Amendment rights 
of the cattle producers. The court characterized the speech at issue as 
commercial speech. The court explained that the beef act could only be 
sustained constitutionally if the government could demonstrate that the act 
was adopted to serve compelling state interests, that were ideologically 
neutral, and that could not be achieved through means significantly less 
restrictive of free speech and associational freedoms. Jd. at 1134. The court 
applied the higher standard of review because it found that the associational 
rights of the cattle producer were implicated based on Abood. Id. at 1131-34. 
The court explained that "the right to be free from compelled expressive 
association and the right to be free from compelled affirmation of belief 
presuppose a coerced nexus between the individual and the specific expressive 
activity." Id. at 1132. The funding scheme at issue where the cattle producer 
paid an assessment of $1.00 per head of cattle was similar to the required 
dues in Abood, “with its close nexus between the individual and the message 
funded." Id. 

The court concluded that the government interest was of such importance 
to justify the slight incursion on the cattle producer’s associational and free 
speech rights: 


That the interest advanced by the Beef Promotion Act is primarily 
economic does not diminish its importance. For example, the 
establishment of industrial harmony--although an "economic" interest--is 
sufficiently important to justify significant intrusions on the employees 
right to associate. .... Widespread losses and severe drops in the value 
of inventory have driven many cattlemen to bankruptcy, as well as to 
the abandonment of ranching altogether. ... A continuation of this 
trend would endanger not only the country’s meat supply, but the entire 
economy. ... The Act also furthers important non-economic interests. 
Maintenance of the beef industry ensures preservation of the American 
cattlemen’s traditional way of life. . . . 


Id. at 1134-35 (citations omitted). The assessments provide for achieving both 
the economic and non-economic goals of the beef act. Jd. The court 
compared the intrusion upon the cattle producer’s rights with the intrusion 
found in the union shop agreement cases and determined that the intrusion 
here was slight in comparison: 
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The Cattlemen’s Board is authorized only to develop a campaign to 
promote the product that the defendant himself has chosen to market. 
Thus, the Cattlemen’s Board is authorized only to engage in 
commercial speech on behalf of producers. Unlike the union, the 
Board will not engage in activities that necessarily implicate a broad 
range of ideological, moral, religious, economic, and political interests, 
such as negotiation of wage increases, medical benefits, and limitations 
on the right to strike. 


Furthermore, in Ellis v. Brotherhood of Ry. Clerks, 466 U.S. 435 
[1984], the Court explicitly recognized that spending for non-political 
purposes burdens first amendment rights less significantly than does 
spending for other purposes. 


Id, at 1136. The court also noted that "the individual cannot withdraw his 
support merely because he disagrees with the group’s strategy." Jd. (citing 
Abood, 431 U.S. at 223 (quoting Street, 367 U.S. 778)). 

... Petitioners’ First Amendment arguments question the constitutionality 
of the advertising program as a whole and not exclusively section 981.441. In 
applying the analysis used by the court in Frame, [if that were the proper 


standard of review,] I find that Petitioners first amendment rights are 
implicated, but that the government has a compelling state interest, that is 
ideologically neutral, and that cannot be achieved through less restrictive 
means. Both parties agree that the speech at issue is commercial speech. 

The government’s interest here is to promote the sale, consumption, and 
use of California almonds. The Order was instituted to rescue an already 
deteriorating almond industry: 


Almond production in California has increased sharply from an 
annual average of 12,380 tons during 1931-35 to an average of 33,440 
tons during 1945-49. In 1949, a record crop of 39,000 tons was 
produced. This upward trend in production is expected to continue, 
since the acreage of trees which have not yet reached bearing age is 
more than enough to maintain present bearing acreage and is planted 
mainly in high yielding districts, also due to improved cultural practices, 
per acre yields have increased. Crops of 50,000 tons may reasonably 
be expected in the near future. The upward trend in production of 
almonds and other domestic tree nuts and the high level of tree nut 
imports, which compete with almonds in domestic markets, are 
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expected to result in even more acute almond marketing problems in 
the future than those which now exist. 


During the past two seasons, some growers’ costs of producing 
almonds exceeded the prices which they received. As a result, some 
orchards are being neglected, and in some instances, trees have been 
pulled out. The uncertainty as to the future has also retarded the 
replacement of equipment, which, in itself, tends to raise production 
costs. There are approximately 8,800 almond growers in California 
who are dependent, to varying degrees, upon the income from their 
almond orchards for their living and operating expenses. Unless 
corrective measures, including the program proposed herein, are put 
into effect promptly, it seems probable that the present economic 
situation in the almond industry will become worse. 


15 Fed. Reg. 3623, 3624 (1950). Section 981.41 was [originally] added to the 
Order [in 1970] to "provide for the establishment of marketing research and 
development projects designed to assist, improve, or promote the marketing, 


distribution, and consumption of almonds." 35 Fed. Reg. 7428, 7432 (1970). 
There is a need to stimulate the demand for almonds. The purpose of the 
marketing promotion [including paid] advertising program [, proposed in 1971 
as an amendment to § 981.41, and promulgated in 1972,] is to enhance returns 
to producers. 36 Fed. Reg. 20,887, 20,889 (1971). Like the beef act in Frame, 
the Order was enacted for economic and non-economic reasons. The Order 
was necessary to rescue the almond industry. The costs of producing were 
outweighing the profits received by handlers. The Order regulates the 
quantity of almonds that can be marketed, in order to stabilize the industry 
and provide for the best return to the handlers. The Order also ensures that 
the handlers will be able to stay in business and continue their livelihood. The 
advertising program provides a necessary end to achieving the goals of the 
Order, by promoting the sale, use and consumption of almonds. As in Frame, 
the intrusion here is slight compared to the union shop agreement cases, and 
is justified by the governmental interest of preserving the almond industry. 
Therefore, the Order is ideologically neutral. (Tr. 431) 
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X. Taxing Power of Congress. 


Petitioners argue that the creditable portion of the assessment obligation 
amounts to a tax and is an unconstitutional exercise of the taxing power 
granted to Congress. U.S. Const. art. I, § 8, cl. 1. Petitioners contend that 
the power to collect assessments is an unlawful delegation of authority by 
Congress because they failed to specify any guidelines. 

Respondent argues that the assessment is not a tax, but rather a lawful 
delegation by Congress of its commerce powers, and assuming that the 
assessment is a tax, the delegation is still lawful. Respondent explains that 
Congress’ delegation of authority to the Secretary to promulgate assessment 
regulations was a proper exercise of authority under the Commerce Clause of 
the United States Constitution. U.S. Const. art. I, § 8, cl. 3. Section 8c(1) of 
the AMAA provides: 


(1) The Secretary of Agriculture shall, subject to the provisions 
of this section, issue, and from time to time amend, orders applicable 
to processors, associations of producers, and others engaged in the 
handling of any agricultural commodity or product thereof specified in 
subsection (2) of this section. Such persons are referred to in this 


chapter as "handlers." Such orders shall regulate, in the manner 
hereinafter in this section provided, only such handling of such 
agricultural commodity, or product thereof, as is in the current of 
interstate or foreign commerce, or which directly burdens, obstructs, or 
affects, interstate or foreign commerce in such commodity or product 
thereof. 


7 US.C. § 608c(1) (1988). This section of the AMAA reflects the intent of 
Congress to invoke its commerce powers. 

In Frame, it was explained that earlier in the litigation, the defendant had 
argued that the assessments on beef constituted a tax, but the parties 
eventually agreed that in enacting the Beef Promotion and Research Act, 
Congress was exercising its power under the Commerce Clause. Frame, 885 
F.2d at 1125 n. 4. The court of appeals explained that Congress’ intent to 
delegate authority pursuant to the Commerce Clause was reflected in the 
[Act’s finding] that “beef and beef products move in interstate and foreign 
commerce,’ or ‘directly burden or affect interstate commerce of beef and beef 
products,’ 7 U.S.C. § 2901(a)." Frame, 885 F.2d at 1125. This language is 
similar to the language in section 8c(1) of the AMAA. 
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The district court dealt with the issue that the assessment was an unlawful 
delegation of Congress’ taxing power. The court explained that since 1935, no 
statute had been found to be an unlawful delegation of legislative authority. 
The court found that the Beef Promotion and Research Act provided the 
significant terms and conditions, and left little discretion to the Secretary. 
United States v. Frame, 658 F. Supp. 1476, 1479 (E.D. Pa. 1987). 

Respondent explains that the Supreme Court reviewed an unlawful tax 
challenge in Skinner, 109 S. Ct. 1726, and found that the challenged delegation 
was lawful. The Court found that the Constitution places no stricter 
requirement on Congress in delegating its authority under the taxing power 
than it does in delegating its authority under the commerce power. Id. at 
1733. The Court then applied the non-delegation standard: 


Earlier this Term, in Mistretta, 488 U.S. [361], we revisited the 
nondelegation doctrine and reaffirmed our longstanding principle that 
so long as Congress provides an administrative agency with standards 
guiding its actions such that a court could “ascertain whether the will 
of Congress has been obeyed,” no delegation of legislative authority 
trenching on the principle of separation of powers has occurred... . 
(It is ‘constitutionally sufficient if Congress clearly delineates the 


general policy, the public agency which is to apply it, and the 
boundaries of this delegated authority. . . .") . 


Id. at 1731 (citation omitted). 

Respondent concludes that there has been no unlawful delegation of 
authority. The Frame court held that the Beef Promotion and Research Act, 
which is modeled after the AMAA, did not unlawfully delegate authority to 
the Secretary. Frame, 885 F.2d at 1128. The limitations placed on the 
Secretary are similar to those the Court highlighted in Skinner as why there 
was no unlawful delegation of authority. The Secretary may not collect 
assessments from any person not regulated under a marketing order (7 U.S.C. 


§ 608c(10) (1988}); he may not use —— funds for anything that does 
not effectuate the declared policy of the Act (7 U.S.C. § 602(3) (1988)); and 


he must apply a uniform assessment to all handlers regulated under the Order 
(7 U.S.C. § 608c(10) (1988)). 

For the reasons stated by Respondent, I find that there was no unlawful 
delegation of authority by Congress to the Secretary. Petitioners argue in 
their reply brief that the court in Frame found that the most important aspect 
in determining that there was no unconstitutional delegation of authority was 
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that Congress specified the assessment in the Act at $1.00 per head of cattle. 
Frame, 885 F.2d at 1128. While the court found it important, it was not solely 
determinative as to whether there was an unlawful delegation of authority. In 
fact, the court states that under the Beef Promotion and Research Act, 
"Congress has delegated far less discretion than the Supreme Court has 
previously sanctioned in applying the non-delegation doctrine... ." Id. 
(citations omitted). The Judicial Officer in Sequoia Orange, 47 [Agric. Dec.] 
at 184, explained that "[l]egislative standards far less specific than those 
contained in the present Act [AMAA] have been held to state a sufficiently 
definite standard for administrative action." The AMAA does [not]"*) 
unlawfully delegate authority to the Secretary. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ’s conclusions with which [ disagree are discussed seriatim, 
followed by a discussion of petitioners’ appeal, with which I disagree. 


I. It Was Neither Necessary nor Desirable for the Secretary to Pro 
mulgate Regulations for the 1984-85 and 1985-86 Crops, Specifying 
the Percentage of the Reserve to Be Used in the Market 
Development Program for Almond Butter and School Lunches. 


The ALJ held that it was fatal error for the Secretary to fail to specify in 
the regulations for 1984-85 and 1985-86 the percentage of the reserve to be 
used in the Market Development Program for Almond Butter and School 
Lunches (Program), stating (Initial Decision at 47-49): 


Second, Petitioners argue that for the crop years 1984-85 and 
1985-86, the Secretary erred by failing to specify in the final rules the 
percentage of the reserve to be allocated to the Program. The 
Secretary stated in the final rule for 1984-85: 


The remaining 25 percent (123.5 million pounds) of the 1983 


marketable supply must be withheld by handlers to meet their 
reserve obligations. The Board plans to allocate a small portion 


The ALJ’s omission of "not" was an obvious typographical error.] 
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of these almonds for use chiefly in the almond butter and school 
lunch projects begun during the 1982-83 crop year. 


(RX 36) In the final rule for 1985-86 the Secretary stated: "The 
remaining 20 percent (94 million pounds) of the 1985 crop marketable 
production must be withheld by handlers to meet their reserve 
obligations." (RX 67) 


The Secretary was in error by not specifying the percentage of the 
reserve allocated for the Program for the marketing years 1984-85 and 
1985-86. For these years, the Secretary merely stated the total 
percentage of the reserve without a discussion of how the reserve was 
to be allocated. The reserve was a substantial increase from the prior 
years. The Secretary should have included the specific allocation of the 
reserve in the proposed rule to allow notice and comment on the 
intended use of the reserve. The Secretary, also, should have included 
the breakdown in the final rule. Certainly, the allocation of reserve 
had a substantial impact upon the rights and interests of the handlers 
and should have been promulgated through APA rulemaking. As a 
result of the Secretary’s failure to follow the APA, the regulations are 
invalid. Buschmann v. Schweiker, 676 F.2d 352, 355-56 (9th Cir. 1982). 


Petitioners argue in their reply brief that the Board was making law. 
As explained, Petitioners argue that for the crop years 1984-86, the 
Secretary did not specify the amount of the reserve to be used for the 
Program. 


Respondent argues that the Secretary made no decision as to the 
amount of almonds held in reserve that would be used for almond 
butter. Respondent explains that the Order establishes the permissi 
ble uses of reserve almonds in section 981.66(c): 


(c) Exclusion from salable normal trade channels. No r 
eserve almonds shall be sold in the United States, Puerto Ric 
o, and the Canal Zone other than to governmental agencies o 
r to charitable institutions for charitable purposes, except for 
diversion into almond oil, almond butter, poultry or animal feed, 
or into other channels which the Board finds are noncompetitive 
with existing normal markets for almonds, and with proper 
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safeguards in each case to prevent such almonds thereafter 
entering the channels of trade in such normal markets. 


7 CER. § 981.66(c) (1989). 


Petitioners claim that if it is true that the Secretary did not 
determine the amount of reserve to be allocated to the program, then 
the Board did, and, as a result, the Board was making law. 


The Board was not making law. There was no unlawful delegation 
of authority to the Board. While the Secretary was in error for not 
specifying in the rule the allocation of the reserve to the Program, the 
Board was not operating without any supervision. 


Respondent explains that the Secretary did not specify the 
breakdown of the reserve, but ends his argument here. All section 
981.66(c) provides for is the exclusion of reserve almonds from normal 
trade channels and does not speak to the reserve percentage. In a later 
argument in its brief, Respondent states that the Secretary established 
the reserve requirement to be used for the Program, and that each 
handler must withhold that percentage. Then Respondent explains that 
a handler was required to turn over that percentage of almonds to the 
Board, or a handler could have signed an agency agreement and 
disposed of the required percentage into almond butter or other non- 
competitive outlets for the Board. 7 C.F.R. § 981.67 (1989). (PX 38; 
RX 34, 65, 85) Yet, Respondent never explains where the Secretary 
established the reserve percentage to be allocated to the Program. 


It appears from the evidence that the Secretary approved of the 
amount of the reserve to be allocated to the Program by approving the 
salable and reserve percentages. (Tr. 459-61) Thus, the Board was not 
establishing the amount of the reserve percentage to be allocated to the 
Program. The Board would recommend the percentage to the 
Secretary and await approval. While, it appears that the Secretary was 
aware of the percentage of the reserve being allocated to the Program, 
as outlined above, the Secretary should have specified the allocation of 
the reserve for the Program in the final rule for the marketing years 
1984-85 and 1985-86. 
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The ALJ’s decision as to this issue overlooks the fact that the reserves 
were established for the 1984-85 and 1985-86 crops for the purpose of supply 
management, in view of the huge surplus expected during each of those years. 
As shown in note 7, supra, the estimated surpluses for the 1982-83 and the 
1983-84 crops were two percent and three percent, respectively. However, for 
the 1984-85 and 1985-86 crops, the estimated surpluses were 25 percent and 
20 percent, respectively, requiring the establishment of the reserves 
irrespective of any considerations as to the Program for almond butter and 
school lunches. Specifically, the statistics set forth in the Secretary’s final rules 
for the 1984-85 and 1985-86 crops are as follows (RX 36, 67): 


1984-85 Crop 1985-86 Crop 
Million Pounds Million Pounds 


Carryover from Prior Year 91.8 228 
Est. Production 494.0 470 
Total Supply 585.8 698 


Est. Demand 380.0 400 
Est. Year-end Carryover 82.3 204 


Demand + Year-end Carryover 462.3 604 


Est. Surplus 123.5 (25% of Est. 94 (20% of Est. 
Prod.) Prod.) 


Hence, considering the total estimated supply and demand situations, there 
was an estimated 25% surplus for the 1984-85 crop (123.5 + 494 = .25) and 
an estimated 20% surplus for the 1985-86 crop (94 + 470 = .20)'® 


‘The same result is reached if we follow the formula set forth in the Order, which directs 
the Secretary to "give consideration to the ratio of estimated trade demand (either domestic or 
domestic plus export, less the handler carryover available to satisfy trade demand plus the 
desirable handler carryover at the end of the crop year) to the estimated production of 
marketable almonds" (7 C.F.R. § 981.47). For example, for the 1984-85 crop, if we take the 
“estimated trade demand” (380), less the "handler carryover available to satisfy trade demand" 
(91.8), plus the "desirable handler carryover at the end of the crop year" (82.3), we have a figure 
of 3705 (380 - 91.8 + 82.3 = 370.5). The ratio of that figure (370.5) to the “estimated 
production of marketable almonds (494) is .75 (370.5 + 494 = .75), or 75%. So the saleable 
percentage would be 75% and the reserve percentage would be 25%, which is the same result 
arrived at by my calculations set forth immediately above. 
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The Secretary’s original final rule for the 1984-85 crop, published after a 
notice-and-comment period had been published in the Federal Register, 
explained the necessity for the 25% reserve, as follows (RX 36, 49 Fed. Reg. 
38, 530 (1984)): 


SUMMARY: This final rule establishes salable, reserve, and export 
percentages of 75 percent, 25 percent, and 0 percent, respectively, for 
marketable California almonds delivered to handlers during the 1984-85 
crop year, which began July 1, 1984. This action is taken under the 
marketing order for almonds grown in California and is designed to 
promote orderly marketing conditions in view of an estimated record 
large 1984 almond crop. 


The remaining 25 percent (123.5 million pounds) of the 1983 
marketable supply must be withheld by handlers to meet their reserve 
obligations. The Board plans to allocate a small portion of these 
almonds for use chiefly in the almond butter and school lunch projects 
begun during the 1982-83 crop year. These long-term projects are a 
means for the industry to develop new markets for almonds in view of 
larger crops. Allocated reserve almonds also could be disposed of in 
other noncompetitive outlets as specified in the order or approved by 
the Board. 


The order permits the Board to include normal export requirements 
with domestic requirements in its estimate of trade demand when 
recommending the establishment of salable, reserve, and export 
percentages for any crop year. For the 1984-85 crop year, estimated 
exports are included in trade demand, thereby making export a salable 
outlet rather than a reserve outlet. Because of this action, no portion 
of the reserve will be eligible for export to normal outlets. Thus, an 
export percentage of 0 is established. 





AGRICULTURAL MARKETING AGREEMENT ACT 


The objective of the order’s volume regulation provisions is to 
establish and maintain orderly marketing conditions for all California 
almonds. This action will help to stabilize supplies and prices as the 
industry faces its largest crop in history--a crop estimated to be 27.8 
percent greater than the 1981 record crop of 407 million pounds and 
114.9 percent greater than the small 1983 crop of 242 million pounds. 


Similarly, the Secretary’s original final rule for the 1985-86 crop, published 
after a notice-and-comment period had been published in the Federal 
Register, explained the necessity for the 20% reserve, as follows (RX 67, 50 
Fed. Reg. 35, 768 (1985)): 


SUMMARY: This final rule establishes salable, reserve, and export 
percentages of 80 percent, 20 percent, and 0 percent, respectively, for 
marketable California almonds delivered to handlers during the 1985-86 
crop year, which began July 1, 1985. This action is taken under the 
marketing order for almonds grown in California and is designed to 
promote orderly marketing conditions in view of a projected record 
large almond supply for the 1985-86 crop year. 


The remaining 20 percent (94 million pounds) of the 1985 crop 
marketable production must be withheld by handlers to meet their 
reserve obligations. Authorized outlets for reserve almonds include 
new uses and markets for almonds such as almond butter, the school 
lunch program, an almond paste made from unblanched almonds, sales 
of almond snack packs to airlines and hotels at reduced prices with the 
agreement that these organizations would give away the snack packs to 
their customers on a complimentary basis, an [sic] various fund raising 
promotions. Such market development is necessary in view of the 
current supply situation and anticipated large crops in future years. 
Reserve almonds also could be disposed of in other noncompetitive 
outlets as specified in § 981.66(c) of the order or as approved by the 
Board. 
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The objective of the order’s volume regulation provisions is to 
establish and maintain orderly marketing conditions for all California 
almonds. This action will help to stabilize supplies and prices as the 
industry faces its second largest crop in history on the heels of last 
year’s record large crop of 587 million pounds. This year’s total 
marketable supply (1985 crop marketable production plus salable carry 
in from the 1984 crop is projected at a record 698 million pounds--6.6 
percent above last year’s previous record of 654.5 million pounds. 
World production also is expected to set a record, and sales of 
California almonds in export are expected to be difficult due to 
unfavorable exchange rates and large projected crops in Spain and 
Italy. Thus, California faces strong competition for export markets. 


Accordingly, the identical reserves would have been established for the 
1984-85 and 1985-86 crops, irrespective of any considerations relating to the 
Program for almond butter and school lunches. It was neither necessary nor 
desirable for the Secretary to specify, by regulation, either a maximum or 
minimum number of almonds to be available for the Program. 

In this respect, it is significant that the Order specifies the only allowable 
uses for reserve almonds, one of which is for almond butter. The Order 
states (7 C.F.R. § 981.66) (emphasis added): 


§ 981.66 Conditions governing disposition of reserve. 


(a) General. The Board shall have power and authority to sell or 
dispose of any and all reserve almonds withheld upon the best terms 
and at the highest return obtainable consistent with the ultimate 
complete disposition of reserve, subject to all conditions of this section. 


(c) Exclusion from salable normal trade channels. No reserve 
almonds shall be sold in the United States, Puerto Rico, and the Canal 
Zone other than to governmental agencies or to charitable institutions 
for charitable purposes, except for diversion into almond oil, almond 
butter, poultry or animal feed, or into other channels which the Board 
finds are noncompetitive with existing normal markets for almonds, and 
with proper safeguards in each case to prevent such almonds thereafter 
entering the channels of trade in such normal markets. 





104 AGRICULTURAL MARKETING AGREEMENT ACT 


Hence, in view of the provisions of the Order and the supply-demand 
conditions for the 1984-85 and 1985-86 crops, it was not necessary to establish 
a specific reserve for almond butter, or to specify the amount of the much 
larger reserve (created for supply-management purposes) that was expected 
to be used for almond butter. Furthermore, in view of the newness of this 
Program, it was not even desirable to specify by regulation, in 1984 or 1985, 
an almond-butter reserve, either by way of a minimum or a maximum 
percentage. 

Assuming that the Secretary erred by failing to establish by regulation the 
amount of the reserve to be used for almond butter (which is not the case), 
no monetary damages could be awarded to petitioners. As stated in In re 
Wileman Bros. & Elliott, Inc. (Wileman I), 49 Agric. Dec. 705, slip op. at 69-75 
(July 9, 1990), appeal docketed, No. CV F 90-473-EDP (E.D. Cal. July 27, 
1990) (reproduced herein without the customary, further indentation): 


EXCERPT FROM WILEMAN I 


C. The Act Does Not Authorize the Award of Monetary Damages. 


Under the plain terms of the Act, a handler’s petition under § 8c(15)(A) 


of the Act is limited to "stating that any such order or any provision of any 
such order or any obligation imposed in connection therewith is not in 
accordance with law and praying for a modification thereof or to be exempted 
therefrom," and the Secretary is limited to ruling “upon the prayer of such 
petition” (7 U.S.C. § 608c(15)(A) (emphasis added)). There is no 
authorization in the Act, the Marketing Orders, or the Rules of Practice for 
consequential damages (as distinguished from a return of monies paid) to be 
awarded in § 8c(15)(A) proceedings. In over 50 years of proceedings under 
this Act, consequential damages have never been awarded. Petitioners and 
the ALJ attempt to distinguish fruit and vegetable orders from milk orders by 
contending that the latter orders only involve monies paid, and never 
consequential injury. This allegation is incorrect. For example, a milk supply 
plant might well suffer only consequential damages from a pooling provision 
that required an unlawfully high percentage of its milk to be delivered to 
distributing plants. Nonetheless, no case has ever been decided under milk 
orders or fruit and vegetable orders which would allow for consequential 
damages. 

There have, of course, been some milk cases in which, as a result of a 
determination that an obligation to pay money imposed on a milk handler by 
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a Market Administrator was unlawful, refunds have been made to the handler. 
See, e.g., In re Defiance Milk Products Co., 44 Agric. Dec. 11, 59 (1985), aff'd 
on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 
(6th Cir. 1988). But even "where a handler has been awarded money in a § 
8c(15)(A) proceeding, interest [i.c., consequential damage] has never been 
awarded." Id. at 60. 

Furthermore, even though an obligation unlawfully imposed on a milk 
handler might permit a return of the money unlawfully exacted from the 
handler, the general practice in this Department is first to give the Secretary 
the opportunity, in his rulemaking capacity, to correct the error, retroactively. 
As stated in In re Farm Fresh, Inc., 49 Agric. Dec. 23, slip op. at 71-73 
(Apr. 12, 1990), appeal docketed, CIV-90-688 T (W.D. Okla. May 1, 1990): 


Since I am dismissing the petition, it is unnecessary for me to rule 
on what relief would have been appropriate if the petition were not 
dismissed. However, if the petition were not dismissed, I would have 
remanded the proceeding for the Secretary to determine the 
appropriate remedy in his legislative capacity, for the reasons set forth 
in Respondent’s Appeal Petition at 36-69, attached as Appendix B, and 
Respondent’s Reply Brief filed Oct. 11, 1988, at 5-7, attached as 
Appendix C. (These excerpts from respondent’s briefs will not be 
published in Agriculture Decisions, since it is not necessary for me to 
decide this issue.) 


As stated in Jn re Baker & Sons, Dairy, Inc., 48 Agric. Dec. 818, slip 
op. at 66-67 (Sept. 22, 1989), appeal docketed sub nom. Meadow Gold 
Dairies, Inc. v. Yeutter, No. 89-543-JJF (D. Del. Oct. 10, 1989): 


VI. Ifthe Secretary's Temporary, Emergency Rulemaking 
Action Were Found Unlawful, the Proper Course 


Would Be to Remand the Matter to the Secretary for 
Lawful Action. 


If the Secretary's temporary, emergency rulemaking action 
were held to be unlawful, the proper course would be to remand 
the proceeding to the Secretary to determine in his legislative 
capacity the appropriate action to be taken, which might or 
might not result in any payment to petitioners. See Jn re 
Defiance Milk Products Co., 44 Agric. Dec. 11, 57-62 (1985), 
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aff'd on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), 
aff'd, 857 F.2d 1065 (6th Cir. 1988);* In re Borden, Inc., 37 Agric. 
Dec. 987, 997-1000 (1978), remanded, 38 Agric. Dec. 1061 
(1979),? dismissed per settlement 


*In Defiance, the Judicial Officer recognized that some courts had 
awarded monetary relief to some handlers, but the Judicial Officer did 
not adopt that policy as the proper Departmental policy. 


*In In re Borden, Inc., 38 Agric. Dec. 1061 (1979) (remand order), 
the Judicial Officer remanded the proceeding to the ALJ to determine 
the damages [i.e., the return of money paid by the handler]. But that 
remand order does not reflect the Department’s customary practice, 
since the remand order related to two related proceedings, one of 
which was controlled by a court decision holding that Borden was 
entitled to recover overpayments from the producer-settlement fund. 
Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 1976). 


agreement, 40 Agric. Dec. 1711 (1979); In re Babcock Dairy Co. 
of Ohio, 35 Agric. Dec. 431, 444-46 (1976), remanded sub nom. 
American Dairy of Evansville, Inc. v. Bergland, 627 F.2d 1252, 
1261-62 (D.C. Cir. 1980) (remanding case to the Secretary to 
issue new provisions supportable on the record or to hold a new 
hearing on the issue, at the Secretary’s discretion, while granting 
petitioner prospective relief in the interim). 


In some cases, courts have remanded proceedings for further 
administrative consideration. See, e.g., Addison v. Holly Hill 
Fruit Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the 
proper course where part of a rule is deemed invalid, so that the 
Administrator can retrospectively act as he would have done if 
he had limited himself to statutory authority); American Dairy 
of Evansville, Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 
809, 817-18 (D.C. Cir. 1975) (rule invalidated and proceeding 
remanded to the Secretary for a new rulemaking proceeding in 
compliance with the APA, with invalidated regulation to remain 
in effect in interim). 
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In other cases, courts have refused to give refunds to 
prevailing parties, notwithstanding the illegality of administrative 
action. See, e.g, Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. 
Cir. 1968) (where "nearby differential" was held invalid, 
equitable considerations precluded refund to prevailing parties). 
See, also, Lehigh Valley Coop. Farmers, Inc. v. United States, 370 
US. 76, 99 (1962) (where regulation held invalid, Court left 
open question as to whether Secretary could retrospectively 
apply new regulation to impounded funds); accord United States 
v. Morgan, 307 U.S. 183, 185-98 (1939). 


In In re Defiance Milk Products Co., 44 Agric. Dec. 11, 57-59 (1985), aff'd 
on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 
(6th Cir. 1988), referred to in the preceding quotation, it is stated: 


Ill. If the Secretary’s Temporary Rulemaking Action Were 
Found Unlawful, the Proper Course Would Be to Remand 
the Matter to the Secretary for Lawful Action. 


After concluding that it was unlawful for the Secretary to refuse to 


adopt petitioner’s proposal, the ALJ ruled (Initial Decision at 28): 


The result of the Secretary’s action was that petitioner was 
required to pay 40 cents per hundredweight more for producer 
milk than its competitors marketing other Class III products. 
The proper remedy in such circumstances is for the Market 
Administrator of Order 33 to reimburse petitioner the amount 
of this overcharge. 


In the first place, petitioner was not required to pay more for milk 
than its competitors making evaporated milk or any of the other 14 
products remaining in Class III. Only handlers making butter, nonfat 
dry milk and cheese (except cottage cheese and cottage cheese curd) 
benefited from the temporary price reduction. All handlers of the 15 
products remaining in Class III, including other handlers making 
evaporated milk, continued to pay the same basic formula price 
previously set by a valid rulemaking proceeding. 
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But even if the Secretary's rulemaking action were held to be 
unlawful, the proper course would be to remand the proceeding to the 
Secretary to determine in his legislative capacity the appropriate action 
to be taken, which might or might not result in any payment to 
petitioner. 


If, for example, the Secretary's temporary rulemaking action were 
held unlawful because the Secretary failed to explain in his rulemaking 
decision that he was actually reclassifying milk used to produce butter, 
nonfat dry milk and cheese (except cottage cheese and cottage cheese 
curd) in a new Class III(A), priced 40¢ less than the basic formula 
price applicable to Class III, the obvious remedy would be for the 
Secretary to amend his findings and conclusions, which would eliminate 
the illegality. 


If, on the other hand, it were held (i) that substantial evidence does 
not support putting butter, nonfat dry milk and cheese (except cottage 
cheese and cottage cheese curd) in the temporary, new Class III(A), or 
(ii) that it is unlawful to include butter, nonfat dry milk and cheese 
(except cottage cheese and cottage cheese curd) in the temporary, new 
Class III(A) without also including evaporated milk, the Secretary 
might (a) want to hold a new hearing to determine nunc pro tunc what 
temporary action should have been taken (which could take anyone of 
numerous forms), (b) acquiesce in the determination of illegality and 
annul the temporary rulemaking action as to all handlers, or (c) include 
evaporated milk (and perhaps other products) in the temporary, new 
Class III(A). There would be no basis for binding the Secretary to 
take only one action, viz., include evaporated milk, but none of the 
other 14 products that would remain in Class III, in the new Class 
II(A). 


Where it has been administratively determined that the Secretary’s 
rulemaking action is unlawful, it has been the practice in this 
Department for more than 40 years to remand the proceeding to the 
Secretary, rather than for the ALJs or the Judicial Officer to take 
corrective rulemaking action. See, e.g. In re Borden, Inc., 37 Agric. 
Dec. 987, 997-1000 (1978), remanded, 38 Agric. Dec. 1061 (1979), 
dismissed per settlement agreement, 40 Agric. Dec. 1711 (1979); In re 
The Babcock Dairy Co. of Ohio, 35 Agric. Dec. 431, 444-46 (1976), 
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remanded sub nom. American Dairy of Evansville, Inc. v. Bergland, 627 
F.2d 1252, 1261-62 (D.C. Cir. 1980) (remanding case to the Secretary 
to issue new provisions supportable on the record or to hold a new 
hearing on the issue, at the Secretary's discretion, while granting 
petitioner prospective relief in the interim). 


Even during the period prior to 1980, when the delegation of 
authority to the Judicial Officer included authority to perform "any 
regulatory function" (7 C.F.R. § 2.35 (1979)), which is not now in the 
Judicial Officer’s delegation of authority (7 C.F.R. § 2.35 (1984)), in 
actual practice, the Judicial Officer always refrained from exercising 
any rulemaking function. Flavin, "The Functions of the Judicial Officer, 
USDA," in 26 Geo. Wash. L. Rev. 277, 278 n. 9 (1958) (written by the 
Department’s Judicial Officer from 1942 to 1972). 


In similar situations, courts also frequently remand proceedings for 
further administrative consideration. See, e.g., Addison v. Holly Hill 
Fruit Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the proper 
course where part of a rule is deemed invalid, so that the 
Administrator can retrospectively act as he would have done if he had 
limited himself to statutory authority); American Dairy of Evansville, 
Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 809, 817-18 (D.C. 
Cir. 1975) (rule invalidated and proceeding remanded to the Secretary 
for a new rulemaking proceeding in compliance with the APA, with 
invalidated regulation to remain in effect in interim). 


In other cases, courts have refused to give refunds to prevailing 
parties, notwithstanding the illegality of administrative action. See, e.g., 
Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. Cir. 1968) (where "nearby 
differential” was held invalid, equitable considerations precluded refund 
to prevailing parties). See, also, Lehigh Valley Coop. Farmers, Inc. v. 
United States, 370 U.S. 76, 99 (1962) (where regulation held invalid, 
Court left open question as to whether Secretary could retrospectively 
apply new regulation to impounded funds); accord United States v. 
Morgan, 307 U.S. 183, 185-98 (1939). 


Courts have, however, awarded relief to prevailing parties in some 
cases distinguishable from the present case. In Fairmont Foods Co. v. 
Hardin, 442 F.2d 762 (D.C. Cir. 1971), a handler challenged the 1965 
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promulgation of a higher Class I price applicable to its plant location 
and requested a refund of the difference between the pre-1965 price 
and the higher price it had been forced to pay between 1965 and 1968 
as a result of the amendment. Jd. at 766 n. 16. The court set aside the 
amendment because the rulemaking record did not contain substantial 
evidence to support it. Jd. at 767. The court concluded that the 
plaintiff was entitled to recover the “overpayments which it made 
pursuant to this invalid Order." Id. at 773. 


In Fairmont Foods, the court held that the handler should only have 
paid the price set by the valid Order provision which preceded the 
invalid amendment, and that the "overpayments" should be returned to 
the handler. In the present case, however, the price petitioner paid for 
milk in June and July 1983 was the same price it had been paying 
which had been set by a valid Order provision not even challenged in 
this proceeding. There is no prior, valid price to revert to, as in 
Fairmont Foods, because the prior, valid price is the one which 
petitioner paid in this case. 


Similarly, in Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 


1976), and Abbotts Dairies Division of Fairmont Foods, Inc. v. Butz, 584 
F.2d 12, 16-21 (3d Cir. 1978), handlers challenged order amendments 
which raised the Class I price for their milk above the level at which 
it had been previously set. The courts found insufficient evidence for 
the amendments, and, therefore, held that they were invalid. The 
handlers’ recoveries were based on the fact that they had paid a price 
set by invalid Order provisions. But, as stated above, here petitioner’s 
price for milk was set by a prior, valid Order provision. Accordingly, 
those cases are not analogous to the situation here. 


In the present case, if the Secretary’s temporary, rulemaking action 
were held unlawful, I would adhere to the Department’s settled 
practice for over 40 years, and remand the proceeding to the Secretary 
for further legislative consideration. That action is particularly 
appropriate here in view of the numerous, reasonable options available 
to the Secretary, if his original, temporary action were held invalid. 
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Similarly, in Jn re Sequoia Orange Co., 47 Agric. Dec. 2, 191 (1988), aff'd 
in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88- 
98 EDP (E.D. Cal. June 14, 1989), it is stated: 


Finally, even if petitioners had properly made a case as to the 
omission of alternative views (which they did not), and I believed such 
an omission to be legal error (which I do not), rather than hold invalid 
those weekly volume regulations where petitioners proved their case, 
in this respect, I would have remanded the matter to the Division 
Director to make a determination at the present time as to whether the 
additional information would have altered the regulation for the week 
in question. See Addison v. Holly Hill Fruit Products, Inc., 322 US. 
607, 619-23 (1944); In re Oak Tree Farm Dairy, Inc., 38 Agric. Dec. 113, 
165-66 (1979) (decision on remand), aff'd, 544 F. Supp. 1351 (E.D.N.Y. 
1982). 


However, irrespective of whether the Secretary should be permitted to 
correct an error retroactively, where error has been found in a § 8c(15)(A) 
proceeding, an award of monetary damages (as distinguished from a return 
of money already paid) is not permitted by the Act. 


END OF EXCERPT FROM WILEMAN I 


II. The Secretary Was Not Required to Promulgate Through APA 
Rulemaking the Board’s Minimum Prices and Special Assessments 
for Reserve Almonds Disposed of for Almond Butter and School 
Lunches. 


The ALJ held that the Secretary erred by failing to promulgate through 
APA rulemaking the Board’s minimum prices and special assessments for 
reserve almonds disposed of under the Program for almond butter and school 
lunches, stating (Initial Decision at 49-53): 


Third, Petitioners argue that the Secretary should have invoked the 
APA and allowed notice and comment on the determination of the 
minimum prices and special assessments on almonds disposed of under 
the Program. While Petitioners label their argument as whether the 
Board exceeded its authority by establishing the minimum prices and 
special assessments, the focus of their argument is that the Secretary 
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should have followed the APA in establishing the minimum prices and 
special assessments. 


Petitioners explain that the Board determined the minimum prices 
and special assessments for almonds sold into almond butter or other 
non-competitive outlets. These minimum prices and _ special 
assessments were made part of the agency agreement, signed by 
handler, to act as agent for the Board in disposing of his reserve 
almonds. These minimum prices and special assessments were not 
promulgated through rulemaking. (Tr. 329) Minimum prices were 
established for almonds sold into almond butter. An advertising 
assessment was also established that must have been paid in addition 
to the minimum price for almonds sold into almond butter. (PX 36, 
41, 43, 58; RX 5, 6, 21, 34, 64, 65, 84, 85, 86) The advertising 
assessment applied to almonds sold for feed, as well. (Tr. 92) 


Respondent asserts that rulemaking was not required for the special 
assessments and the minimum prices because a handler accepted the 
assessments and prices on a voluntary basis by signing the agency 
agreement. (Tr. 440-41) Respondent describes the agreement as 
voluntary because a handler always had the choice to turn his almonds 
over to the Board. If a handler signed an agency agreement, he 
disposed of the almonds and certified to the Board that the almonds 
were sold into an acceptable outlet. If a handler turned his almonds 
over to the Board, the Board would sell them into an acceptable outlet 
and give the proceeds, less any expenses to the handler. If more than 
one handler turned reserve almonds over to the Board, the Board 
would pay each handler his pro rata share of the proceeds. 7 C.F.R. 
§ 981. 66 (1989). 


Respondent explains that the terms of the agency agreement were 
sent to the Secretary. If the Secretary had any changes, AMS would 
call or write with the changes; otherwise, the absence of a call or letter 
constituted approval of the agency agreement, as all actions of the 
Board are subject to the continuing right of the Secretary to 
disapprove. 7 C.F.R. § 981.40(d) (1989). (Tr. 442, 467-69) 


The minimum prices and special assessments were determinations 
that affected the handlers’ disposition of their reserve almonds. They 
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were substantive in nature and should have been promulgated as a rule 
pursuant to the APA. 


Petitioner Saulsbury did not have the proper manufacturing 
equipment to make almond butter. It would have cost approximately 
$100,000 to buy the necessary equipment, and that figure does not 
include packaging equipment. (Tr. 86-87) When the Program was first 
established, Saulsbury attempted to find an outlet for almond butter 
but was unable to find anyone willing to purchase the almonds at the 
minimum price set by the Board. Later, Saulsbury sold some almonds 
for export and maybe a small amount domestically for use in almond 
butter. (Tr. 87-89) Since Saulsbury was unable to sell its reserve 
almonds for almond butter, they were sold for cattle feed, for two to 
four cents a pound. (Tr. 91-92) Almonds were selling on the world 
market at the time for a $1.00 to $1.10 a pound. (Tr. 92) Saulsbury 
was charged an advertising assessment on the almonds sold into cattle 
feed. (Tr. 92) Saulsbury estimated that throughout the Program it and 
its growers lost approximately $2.5 million, $600,000 to $700,000 of 
which would have been profit for Saulsbury. (Tr. 103-04) 


Petitioner Cal-Almond, Inc., also attempted to find almond butter 
outlets when the Program was created. (Tr. 157) For the first three 
years of the Program, all of Cal-Almond’s almonds went into feed lots, 
because it could not find any market for almond butter. (Tr. 163) In 
the last year of the Program, working with brokers, Cal-Almond 
discovered that Blue Diamond was selling their almonds for almond 
butter and started selling its almonds to the same buyer. However, the 
buyer would not buy Cal-Almond’s almonds at the minimum price as 
set by the Board, so Cal-Almond reimbursed the buyer four or five 
cents a pound as a purported commission to sell the almonds. (Tr. 
165-66) 


The Secretary is required to promulgate substantive rules pursuant 
to the APA. 5 U.S.C. § 553 (1988). The handlers were entitled to an 
opportunity to participate in the rulemaking process. These prices and 
assessments were imposed on the handlers and they were required to 
abide by them. 
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While Respondent argues that the minimum prices and special 
assessments were not rules because the acceptance of which by 
handlers was voluntary, Respondent admits, as a practical matter, that 
handlers almost never turned their almonds over to the Board, but 
retained control of them. The reason for this was that the Secretary 
could have subsequently released all or part of the reserve back into 
salable almonds, thus permitting the handler to sell the almonds for 
any use. Accordingly, the choice to enter into the agency agreement 
was not purely voluntary. The handler had two choices: (1) turn over 
all of his reserve almonds to the Board and lose control over the entire 
reserve, even the portion that the Secretary could later release as 
salable; or (2) sign the agency agreement and retain control over the 
reserve almonds. This was hardly a choice. Whether or not to enter 
into the agency agreement was not a voluntary decision as it was the 
only sound business decision the handler could make. (Tr. 160) 


In their reply brief, Petitioners argue that the process by which the 
Secretary would call the Board, by way of AMS, if there were any 
questions or changes and the absence of a call constituted approval, 
does not equal approval. Petitioners cite to this Administrative Law 
Judge’s decision in Jn re Jet Farms, Inc., 88 AMA Docket No. 985-1, 
February 2, 1990, in which I held that the regulation requiring approval 
by the Secretary required something more than silence, that it required 
an affirmative response from the Secretary. While the facts here are 
somewhat similar to those present in Jet Farms, they differ in that here 
there was an established practice by which the Secretary communicated 
approval. The Secretary would, through AMS, call or write to make 
any changes or ask any questions. The absence of a call or a letter 
indicated to the Board that the agreement had been approved. In fact, 
the Secretary called on several occasions with changes. (Tr. 442-43, 
467-69) This was understood by all to be the procedure for approval 
of the agreements. In Jet Farms there was no such practice established. 


The fact that the Secretary approved of the minimum prices and 
special assessments established that the Board was not acting beyond 
its delegated authority. However, the handlers were entitled to notice 
and the right to participate as guaranteed by the APA. 
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As a prelude to a discussion of my views with respect to this issue, it 
should be noted that the Order provides for restoring almonds (to the extent 
possible) to a handler who has turned his reserve almonds over to the Board 
if there is a later increase in the saleable percentage. The Order provides (7 
C.F.R. § 981.59(b)): 


§ 981.59 Adjustment upon increase of salable percentage. 


(b) In the case of handlers who have not been authorized to 
dispose of their own reserves, and handlers who have terminated their 
agencies to dispose of their own reserves, prior to an increase in the 
salable percentage, insofar as practicable each such handler shall be 
permitted to select almonds from his own reserve to be restored to his 
salable quantity. In the event there are not sufficient reserve almonds 
held by the Board at the time the salable percentage is increased, to 
make full restoration, as represented by the increase in the salable 
percentage, to all such handlers, the restoration to the salable 
quantities of the respective handlers shall be pro rata on the basis of 
certified kernel weight poundage of reserve contributed by said 
handlers during the crop year to the date of increase of the salable 
percentage: Provided, That restoration shall be made in a manner that 
will result, to the extent practicable, in a comparable percentage of 
reserve disposition for each such handler and that no handler shall 
receive almonds in excess of his contribution. Such restoration to the 
salable quantity shall be deemed to fulfill the obligation of the Board 
with respect to the increase in the salable percentage. 


Nonetheless, since almost all handlers sign agency agreements, and dispose 
of their own almonds as agents of the Board, undoubtedly there is an 
economic incentive for handlers to sign agency agreements. That economic 
incentive (or even coercion) does not mean, however, that the Secretary was 
required to publish the Board’s minimum prices and assessments through the 
rulemaking process. To consider this matter in the context of the specific 
agency agreements involved, the agency agreement entered into between the 
Board and handlers for the 1982-83 crop, which is typical of the others (RX 
34, 65, 85), provides as follows (PX 38): 
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AGENCY AGREEMENT — DISPOSITION OF RESERVE 
TO NONCOMPETITIVE OUTLETS 


THIS AGREEMENT, made this day of ; ... 
between the Almond Board of California, hereinafter referred to - 
"Board," and , a handler of 
almonds, hereinafter referred to as "Agent," WITNESSETH that: 


WHEREAS, Section 981.66 of the Order of the Secretary of 
Agriculture regulating the handling of almonds grown in California, 
hereinafter referred to as the "Order," authorizes the Board to dispose 
of reserve almonds in noncompetitive outlets; and 


WHEREAS, Section 981.67 of the Order permits handlers of 
almonds to become agents of the Board in such disposal; and 


WHEREAS, Agent as a handler of almonds is subject to the 
provisions of the Order and has requested authority to act as agent of 
the Board in the disposition of reserve almonds; and 


WHEREAS, timely information on Agent’s intentions to dispose 
and dispositions of almonds into noncompetitive outlets is necessary for 
effective administration of the reserve and for marketing policy 
determinations of the Board; 


NOW, THEREFORE IT IS AGREED BY AND BETWEEN the 
parties as follows: 


1. General. (a) Subject to the provisions of Section 981.66 of the 
Order and the regulations applicable to the crop year, Agent is hereby 
authorized on behalf of the Board to dispose of reserve almonds held 
or acquired by agent and which are subject to the Board’s disposal 
authority. Such disposition shall conform with such inspection, 
certification, and other disposition terms and conditions as the Board 
may herein prescribe or from time to time specify, and shall be subject 
to the limitations placed on the Board’s disposal authority for the crop 
year. 
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5. Agent, by signing this agreement certifies that: 
(a) When almonds are to be used for almond butter,” he will 


comply with the minimum prices of almonds as established by the 
Board. ... 


The minimum price schedule (established by the Board and approved by 
the Secretary) for the 1982-83 reserve program, which is typical of the others 
(PX 43, 58; RX 65, 84),’* was as follows (RX 21): 


MINIMUM PRICE SCHEDULE 
1982-83 Reserve Pr m 


1. Minimum Prices 
a. Almond Butter 


Minimum prices for reserve almonds sold for diversion to almond 
butter. Prices are per pound, FOB handler’s plant -- 25 pound 
containers or larger: 


US. Select Sheller Run (or better) 
Unblanched 50 cents 
Blanched 70 cents 


U.S. Standard Sheller Run 
Unblanched 49 cents 
Blanched 69 cents 


U.S. Number 1 Whole and Broken and U.S. No. 1 Pieces 
Unblanched 48 cents 
Blanched 68 cents 


"The agency agreements for 1984-85 and 1985-86 also referred to school lunches (RX 65, 
85). 


The 1984-85 and 1985-86 minimum prices were higher, and minimum prices were set for 
the school lunch program (RX 65, 84; PX 58). 
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Note: An advertising assessment of 10 cents per pound must be added 
to the above prices. The 10 cents per pound additional cost is charged 
"to generate advertising and general promotional funds for the butter 
program". The 10 cents per pound is refundable to manufacturers who 
buy reserve almonds to make butter and who comply with the 
advertising and promotion provisions of the butter program. Such 
refunds in turn are creditable by the Board to the handler’s almond 
butter advertising assessment obligation. (Reference Addendum 2 to 
Minimum Price Sc’:edule.) 


b. USDA School Lunch 


Minimum prices for reserve almonds sold for diversion to USDA 
school lunch. Prices are per pound, FOB handler’s plant: 


Whole natural 70 cents 
Roasted, unsalted 95 cents 


Roast: Oil or dry 
Varieties: Nonpareil, California, NePlus 
Grade: US. No. 1 
Size: 30 or larger 
Packaging: 25 lb carton for whole natural 
25 lb. carton vacuum sealed packs 
for roasted 


Turning now to the relevant provisions of the Order, the Order requires 
handlers to comply with reserve obligations. The Order states (7 C.F.R. § 
981.46): 


§ 981.46 Withholding reserve. 


When a reserve percentage has been fixed for any crop year, as 
hereinafter provided, no handler shall handle almonds except on 
condition that he comply with the requirements in respect to 
withholding reserve almonds and the prescribed disposition thereof. 


A handler may meet his reserve obligation by signing an agency agreement 
with the Board, i.e., by becoming an agent of the Board, and disposing of his 
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almonds in accordance with the Board’s requirements, or by delivering his 
almonds to the Board. The Order provides (7 C.F.R. §§ 981.51, .52): 


§ 981.51 Requirements for reserve. 


Each handler may satisfy his reserve obligation with such almonds 
specified in the terms of the agency agreement authorized in § 981.67, 
including all applicable inspection and certification requirements. Any 
handler who does not become an agent may receive credit by similarly 
delivering almonds to the Board or its designees. These requirements 
may be established by the Board, with the approval of the Secretary, 
and from time to time so modified, and may include grade 
requirements for reserve almonds delivered to human consumption 
outlets. 


§ 981.52 Holding requirement and delivery. 


Each handler shall, at all times, hold in his possession or under his 
control, in proper storage for the account of the Board, the quantity of 
almonds necessary to meet his reserve obligation less: (a) Any quantity 
which was disposed of by him pursuant to § 981.67 [i.e., by becoming 
an agent of the Board]; and (b) any quantity for which he is otherwise 
relieved by the Board of responsibility to so hold almonds. Upon 
demand of the Board reserve almonds shall be delivered to the Board 
f.o.b. handler’s warehouse or point of storage, except that the Board 
shall not make such demand upon a handler with respect to reserve 
almonds for which he has agreed to undertake disposition pursuant to 
§ 981.67. Any handler who does not act as agent for the Board in the 
disposition of reserve almonds shall be subject to the applicable 
inspection and certification requirements prescribed by the Board 
pursuant to § 981.67. 


Of overriding importance is the fact that the Order gives the Board 
complete power and authority to dispose of ali reserve almonds. The Order 
states (7 C.F.R. § 981.66(a)): 


§ 981.66 Conditions governing disposition of reserve. 
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(a) General. The Board shall have power and authority to sell 
or dispose of any and all reserve almonds withheld upon the best terms 
and at the highest return obtainable consistent with the ultimate 
complete disposition of reserve, subject to all conditions of this section. 


Section 981.66 of the Order contains a number of other subsections, one 
of which, subsection (c), specifies the uses to which reserve almonds can be 
put, including diversion into almond butter (7 C.F.R. § 981.66(c)), quoted in 
§ I of the Judicial Officer’s additional conclusions. 

Section 981.66 also sets forth subsections relating to expenses and 
distribution of reserve proceeds, as follows (7 C.F.R. § 981.66(f), (g)): 


(f) Expenses. Direct expenses incurred by the Board in the 
maintenance and disposition of reserve almonds shall be charged 
against the proceeds of sales of such almonds. 


(g) Distribution of proceeds. Net proceeds from the disposition 
of reserve almonds by the Board shall be distributed to each handler 
in proportion to his relative share of such disposition in terms of 
creditable reserve kernel weight pursuant to § 981.51 or such other 
basis as the Board may adopt with the approval of the Secretary. 


In lieu of turning over reserve almonds to the Board, so that the Board 
may dispose of them, a handler may become an agent of the Board, for the 
purpose of disposing of the reserve almonds, by signing an agency agreement. 
The Order provides (7 C.F.R. § 981.67) (emphasis added): 


§ 981.67 Disposition by handler. 


Upon request of a handler, made prior to the delivery by him of 
any reserve to the Board in any crop year, the Board shall authorize 
such handler to act as agent of the Board, upon such reasonable terms 
and conditions, including inspection and certification requirements, as 
the Board may specify and subject to the conditions of § 981.66 in 
disposing of the reserve withheld from handling by such handler for 
that crop year. Any handler who is authorized to dispose of his reserve 
may, through arrangement with another handler dispose of such reserve 
through such other handler, or in lieu of disposition, may acquire 
credits for reserve disposition from another handler. In the first 
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instance, the second handler shall also be subject to the conditions of 
981.66. It shall be the obligation of any handler authorized to dispose 
of such reserve to effect disposition thereof in accordance with all 
applicable requirements and conditions. The proceeds of such 
disposition shall be retained by the handler making the disposition, 
except that, in case he disposes of the reserve of another handler, the 
proceeds from that disposition shall be divided between the handlers 
on the basis of a mutual agreement. Such authorization shall expire as 
of September 1 of the next crop year, and any reserve then remaining 
undisposed of by the handler shall be returned to the Board. If the 
date of September 1 specified in § 981.66(e) is extended, the date of 
September 1 shall be extended correspondingly. Any handler who has 
been authorized to act as agent of the Board in disposing of his reserve 
may terminate such agency as of April 1 of the particular crop year by 
giving written notice to the Board to that effect not later than the 
previous March 20, in which event such handler shall return to the 
Board, for disposition by it, all reserve almonds remaining in his 
possession. In case a handler does not terminate his agency as of April 
1, he shall be required to continue to serve as such agent until 
September 1 of the next crop year. The Board shall not terminate such 
an agency prior to September 1 unless the agent violates the terms and 
conditions specified by the Board or other provisions of the order. 
During the period of such agency the Board, as principal, shall not 
dispose of the reserve withheld from handling by said agent. The 
Board, with the approval of the Secretary may prescribe such rules and 
regulations as are necessary to regulate dispositions of reserve almonds 
including methods for crediting as reserve any salable almonds sold and 
delivered to reserve outlets. 


Since the Order (promulgated on the basis of a formal rulemaking record, 
which is not challenged as to this issue) gives the Board the full power and 
authority to sell or dispose of all the reserve almonds, subject only to the 
conditions of the Order, and the Secretary’s right to disapprove, it does not 
matter whether a handler is economically compelled to enter into an agency 
agreement. Whether or not there is an agency agreement, the Board has 
complete power as to all reserve almonds. The Board must comply with the 
express provisions of the Order, and it is subject to the power of the Secretary 
to veto any Board action. But the Board does not have to seek handler 
approval or concurrence with respect to anything relating to the disposition of 
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reserve almonds. For the purposes of this proceeding, the hearing record 
supporting the Board’s plenary authority as to reserve almonds is not 
challenged. 

Whether it was wise to give the Board complete authority to dispose of the 
reserve almonds as it sees fit, subject only to the conditions set forth in the 
Order and the Secretary’s veto authority, is not open to question in this 
administrative review proceeding. Wisely or unwisely, under the Order, 
handlers have no voice in deciding the terms and conditions applicable to the 
disposition of reserve almonds and, therefore, it is enough that the Secretary 
approved the minimum prices and assessments determined by the Board for 
the Program for almond butter and school lunches, without seeking the advice 
and consent of handlers, or promulgating the Board’s determinations through 
APA rulemaking. 

Assuming that the Secretary was required to promulgate through APA 
rulemaking the minimum prices and special assessments for reserve almonds 
disposed of for almond butter and school lunches, the Act does not authorize 
the award of consequential, monetary damages (as distinguished from a return 
of monies paid) (see § I, Additional Conclusions by the Judicial Officer), and, 
therefore, nothing could be done for petitioners here, even if the Secretary 
erred in this respect (which is not the case). 


Ill. The Secretary Was Not Required to Allow Notice and Comment 
on the Rule Extending the Date for Disposing of Reserve 
Almonds from September 1, 1986, to March 1, 1987. 


The ALJ held that it was error for the Secretary to fail to allow notice and 
comment on the rule issued August 20, 1986, and published August 25, 1986 
(PX 25; 51 Fed. Reg. 30,203, 30,204 (1986)), extending the date for disposing 
of reserve almonds from September 1, 1986, to March 1, 1987, stating (Initial 
Decision at 53-59): 


Petitioners argue that the Secretary’s action on or about August 20, 
1986, extending the date for disposing of reserve almonds from 
September 1, 1986 to March 1, 1987, violated the APA. Petitioners 
contend that the Secretary should have issued a proposed rule and 
allowed notice and comment. Instead, the Secretary merely issued a 
final rule. (PX 25) 
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Relying on the AMS field agent’s report, Petitioners assert that the 
recommendation by the Board to extend the date for disposition of the 
reserve almonds was unfair. The report provides in relevant part: 


Chairman Walt Payne reported the recommendations and 
discussion of the Market Development Committee. Based upon 
the recommendation of the committee, the ABC recommended 
that the Secretary extend the effective date for disposition of 
reserve almonds from September 1, 1986, to March 1, 1987. 
This action is authorized under section 981.66(e) and would 
permit the industry to dispose of about 6.6 million pounds of 
unsold reserve almonds over a longer period of time and so help 
prevent the sales from unduly depressing prices in the market. 
It also enables the industry to supplement the reduced 1986-87 
crop supply by carrying over 6.6 million pounds from the large 
1985-86 crop. The ABC motion was made on a nine to one 
vote, with Cloyd Angle voting in opposition. Mr. Angle, and 
certain others at the meeting indicated that they believed CAGE 
had taken advantage of its dominance in the industry and on the 
ABC in this action. They contended that when the low crop 
estimate for the 1986 crop was announced in April that CAGE 
stopped selling reserve almonds, confident that prices would 
increase and that CAGE could ensure a recommendation to the 
Secretary to extend the deadline for the sale of those almonds. 
CAGE, of course, controls 6 of the 10 ABC positions, enough 
for a voting majority. There is probably some validity to both 
CAGE’s and Cloyd Angles’s [sic] explanations for the 
recommendation, since CAGE almost certainly realized that an 
extension was both obtainable and desirable to it as a business, 
but also it seems clear that an extension would benefit the 
industry as a whole by stabilizing almond supplies over the 1986- 
87 season. 


(RX 87) Petitioners argue that the fault with this report is that there 
is no analysis demonstrating that an extension would stabilize almond 
supplies over the 1986-87 season. The 1986 crop was extremely short 
and there was a larger demand than supply. But extending the date for 
disposition of almonds sold into non-competitive outlets would not help 
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stabilize almond supplies as reserve almonds were not intended to 
compete with salable almonds. 


Petitioners contend that Blue Diamond ‘railroaded" the 
recommendation through because it would benefit their business. At 
the time of the proposal, Blue Diamond had 4.7 million pounds of the 
6.6 million pounds of reserve almonds. Blue Diamond handled over 
sixty percent of the crop in 1985-86, and had over seventy-one percent 
of the remaining reserve obligation. (PX 134; Tr. 323-33) Section 
981.67 of the Order provides that if a handler has not disposed of the 
reserve by September 1, the handler must turn over to the Board the 
undisposed of reserve, unless the date is extended pursuant to section 
981.66(e), then this date is correspondingly extended. 7 C.F.R. §§ 
981.66(e), .67 (1989). 


The Board conducted an audit of companies that certified to the 
Board that they were purchasing almonds for use in almond butter. 
The audit disclosed that one of the companies that Blue Diamond was 
selling to was not making almond butter. (PX 64; Tr. 348-552) 


According to Petitioners, the audit combined with Blue Diamond’s 
holding back their reserve almonds, added to the growing 
dissatisfaction of some of the handlers with the Program. (PX 62, 63; 
RX 75, 87, 88) As a result, the Secretary should have allowed notice 
and comment, even if it was for a shorter period than normally 
allowed. 


Respondent argues that the Secretary properly invoked the good 
cause exception to providing for notice and comment in which the APA 
provides that notice and comment rulemaking is not required: “when 
the agency for good cause finds (and incorporates the finding and a 
brief statement of reasons therefor in the rules issued) that notice and 
public procedure thereon are impracticable, unnecessary, or contrary 
to the public interest.". 5 U.S.C. § 553(b)(B) (1988). Respondent 
contends that notice was both impracticable and unnecessary. The 
extension had to be effective September 1 as that was the date by 
which the reserve must have been sold. The recommendation was 
voted on at the July 30, 1986 meeting. The Secretary then considered 
the information that had been submitted by the Board and issued a 
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decision within approximately three weeks. The rule appeared in the 
Federal Register on Monday, August 25, 1986. (PX 25) 


Respondent asserts that prior notice was unnecessary since the 
possibility of an extension was discussed in committee meetings and a 
Board meeting, at which any interested person could have made known 
his views and those views would have been transmitted to the Secretary 
for consideration. (PX 39, 62; RX 88) 


The Secretary in the final rule stated that an emergency situation 
existed and as a result there was not enough time for notice and 
comment (PX 25): 


It has been determined that an emergency situation exists 
which warrants publication of this final rule without prior 
opportunity for public comment. This action will relax a 
restriction on handlers by allowing them additional time to sell 
their 1985-86 crop year reserve almonds beyond the current 
September 1, 1986, deadline. Therefore, this action should take 
effect on or before September 1, 1986, and consequently, there 


is not sufficient time to issue a notice of proposed rulemaking 
soliciting comments from the public. 


Therefore, pursuant to the administrative procedure 
provisions in 5 U.S.C. 553, it is found upon good cause that 
notice of rulemaking and other public procedure with respect to 
this emergency action are impracticable and contrary to the 
public interest, and that good cause is found for making this 
emergency final action effective less than 30 days after 
publication of this document in the Federal Register. 


The good cause exception to notice and comment is an emergency 
procedure, which must be interpreted narrowly, and used only when the 
delay attendant to notice and comment rulemaking would do real 
harm. Buschmann, 676 F.2d at 357; United States Steel Corp. v. E.P.A., 
595 F.2d 207, 214 (Sth Cir. 1979). "As the legislative history of the 
APA makes clear, moreover, the exceptions at issue here are not 
‘escape clauses’ that may be arbitrarily utilized at the agency’s whim." 
American Fed’n of Gov’t Employees v. Block, 655 F.2d 1153, 1156 (D.C. 
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Cir. 1981). Examples of where the good cause exception has been 
found to have been properly applied were explained in South Carolina 
v. Block, 558 F. Supp. 1004, 1018 n. 18 (D.S.C. 1983): 


Courts have found good cause several times in cases involving 
government price controls, because the announcement of future 
controls could cause severe undesirable market distortions. See 
De Rieux v. Five Smiths, Inc., 499 F.2d 1321 (Em. App.), cert. 
denied, 419 U.S. 896 (1974); Nader v. Sawhill, 514 F.2d 1064 
(Em. App. 1975). The exception has been approved concerning 
regulations on gas stations where shortages and discriminatory 
prices had led to deprivations of supply and violence. Reeves v. 
Simon, 507 F.2d 455 (Em. App. 1974), cert. denied, 420 U.S. 991 
(1975). It has also been permitted when the exigencies of a 
foreign relations crisis made an imperative response essential. 
Narenji v. Civiletti, 481 F. Supp. 1132 (D.D.C. 1979); cf. Yassini 
v. Crosland, 618 F.2d 1356 (9th Cir. 1980). 


The examples illustrate that the good cause exception requires a true 
emergency with exigent circumstances. Courts have warned that such 
emergency situations are rare and that courts will closely scrutinize the 
reasons used for dispensing with notice and comment. American Fed’n 
of Gov’t Employees, 655 F.2d at 1157 n. 6; Mobil Oil Corp. v. Dep’t of 
Energy, 610 F.2d 796, 803 (Temp. Emer. Ct. App. 1979), cert. denied, 
446 US. 937 (1980). 


There was no emergency in this case. It is true that there was a 
short period of time from the Board meeting, on July 30, until 
September 1, the date by which reserve almonds must have been sold. 
Yet, there was ample time with which to allow a notice and comment 
period. The Secretary could have shortened the comment period and 
still met the September 1 deadline. 


The Secretary had to have known from the Order that such a 
situation could present itself, when the deadline set in the Order for 
disposal of reserve almonds was September 1. Courts have rejected an 
agency’s reliance on the good cause exception where the so-called 
emergency was solely the result of the agency's own creation of 
deadlines, or merely a reflection of a desire for administrative 
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efficiency. Levesque v. Block, 723 F.2d 175, 184 (ist Cir. 1983); Sharon 
Steel Corp. v. E.P.A., 597 F.2d 377, 380 (3rd Cir. 1979); South Carolina, 
558 F. Supp. at 1018. 


The Secretary stated in the final rule that there was not sufficient 
time to allow notice and comment. The Secretary provides no other 
reason for failing to provide notice and comment. Since deadlines 
alone cannot equal good cause, the Secretary failed to provide a good 
cause for dispensing with notice and comment. Mere recitation that 
there was good cause does not create good cause, [nor] does a desire 
to provide immediate guidance. Mobil Oil Corp. v. Dep’t of Energy, 610 
F.2d at 803. 


Notice and comment should have been allowed especially since 
there was an intense disagreement among the handlers over whether 
the date for disposition should have been extended. Blue Diamond had 
seventy-one percent of the almonds still in reserve and stood to benefit 
greatly if the almonds were released. The independent handlers should 
have been granted the right to comment as this was a significant 
decision affecting the almond industry. Prior comment at the Board 
meeting cannot substitute for the requirement of notice and comment 
contained in the APA. Not all who wanted to comment might have 
been present at the Board meeting. In addition, notice and comment 
allows anyone, not merely handlers in the industry, to comment. This 
would give someone a chance to comment who might not have known 
about the Board meeting. If this kind of prior comment could 
substitute for the notice and comment required, Congress would have 
so specified. 


Additionally, Petitioners argue that the Secretary's decision to 
extend the reserve was arbitrary and capricious. However, there is no 
need to consider that issue as I find that the Secretary violated the 
APA in promulgating the rule, and as such the regulation is invalid. 
Buschmann, 676 F.2d at 355-56. 


As mentioned above, an audit was conducted of companies buying 
almonds to manufacture almond butter, and one company admitted 
that it was not manufacturing almond butter. As a result, Petitioners 
argue that it is a violation of the AMAA and the Order that individual 
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handlers were allowed to keep the proceeds from the sale of exempt 
reserve almonds to almond butter, almond oil, and/or cattle feed, 
rather than having the Board divide the proceeds pro rata among all 
of the handlers. Petitioners complain that a number of handlers, 
including Blue Diamond were able to find outlets for almond butter 
while the Petitioners were not. Petitioners charge that one reason that 
Blue Diamond found an outlet was because the company, disclosed by 
the audit, was buying almonds not for use in almond butter but for 
resale. Petitioners argue that all handlers should have had the same 
chance to sell almonds into the same outlets, but because they did not, 
they should now get to share in the profits earned by those who did 
find outlets for almond butter. Thus, the Board should collect the 
profits and distribute them pro rata among all of the handlers. 


Petitioners appear to be requesting a remedy. There is no provision 
in either the AMAA or the Order which allows for such a remedy. 
Further, Petitioners fail to explain how there was a violation of the 
AMAA. The Order, as authorized by the AMAA, provides that if a 
handler turns his almonds over to the Board, the Board will dispose of 
the almonds and then distribute to the handler his pro rata share of the 


profits, less any expenses. 7 U.S.C. §§ 608c(6)(C)-(E) (1988); 7 C.F.C. 
§ 981.66 (1989). But Petitioners did not turn their almonds over to the 
Board. Instead they signed an agency agreement and chose to retain 
control over the disposition of their reserve almonds. 7 C.F.R. § 981.67 
(1989). (Tr. 87-88, 160) 


It is true that the audit revealed that abuses occurred in the 
administration of the Program. This demonstrates a need in the future 
for a closer monitoring of the Program, or similar undertakings by the 
Board. 


In the first place, since the Secretary’s challenged action relaxed a 
regulatory requirement otherwise in effect, there is no basis for petitioners to 
challenge that action in a § 8c(15)(A) proceeding. Under the plain terms of 
the Act, a handler’s petition under § 8c(15)(A) of the Act is limited to "stating 
that any such order or any provision of any such order or any obligation 
imposed in connection therewith is not in accordance with law and praying for 
a modification thereof or to be exempted therefrom," and the Secretary is 
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limited to ruling “upon the prayer of such petition" (7 U.S.C. § 608c(15)(A) 
(emphasis added)). 

The provisions of the Order authorize the Secretary to extend the 
September 1 deadline, as follows (7 C.F.R. § 981.66(e)): 


(e) Disposition after September 1. Any reserve almonds 
remaining unsold as of September 1 shall be disposed of by the Board 
as soon as practicable through the most readily available reserve 
outlets. The date of September 1 herein specified may be extended to 
a later date by the Secretary, upon recommendation of the Board or 
other information. 


Those provisions of the Order are not challenged by petitioners, so 
petitioners are not challenging the “order or any provision of any such order" 
(7 U.S.C. § 608c(15)(A)), in this respect. Furthermore, petitioners are not 
challenging any "obligation imposed [upon them] in connection therewith" (7 
U.S.C. § 608c(15)(A)). Rather, petitioners are complaining that other 
handlers benefitted from this relaxation of the obligations, and that they did 
not. Since petitioners are not complaining in this instance of the Order, or 
any provision of the Order, or any obligation imposed upon them under the 
Order, they have no standing to seek redress in this § 8c(15)(A) proceeding. 
Even if they did have standing, since consequential damages cannot be 
awarded (as distinguished from a return of monies paid), no relief could be 
provided to petitioners in this proceeding (see § I, Additional Conclusions by 
the Judicial Officer). 

In addition, the ALJ’s conclusion fails to take notice of the undisputed 
realities of government rulemaking. The Board recommended the extension 
on July 30, 1986, based on then current information and a Board meeting held 
that day. As the ALJ notes elsewhere in his decision, the Secretary does not 
simply rubber-stamp such recommendations. The specialists in the Fruit and 
Vegetable Division of the Agricultural Marketing Service must review all of 
the material (minutes, reports, and the like) submitted with the 
recommendation. They must prepare an analysis and recommendation which 
goes through several layers of review both within AMS and other agencies of 
the Department (e.g., the General Counsel’s office). This process, all of which 
precedes publication, often takes substantially more than a month. In this 
case, the rule had to be issued by September 1, 1986, one month after the 
Board’s recommendation, thus preventing publication for comment. 
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The ALJ’s citation of Levesque v. Block, 723 F.2d 175 (ist Cir. 1983), 
concerning "the agency’s own creation of deadlines" (Decision, p. 57), is 
inapposite. The September 1 deadline was pre-existing and a permanent part 
of the Order. 7 C.F.R. § 981.66(e). That part of the Order containing the 
September 1 deadline was promulgated upon the basis of evidence adduced 
at a formal rulemaking hearing, the adequacy of which is not challenged by 
petitioners. In any event, it is obvious that when you are dealing with a new 
crop each season, there should be some deadline for disposing of the prior 
year’s crop, so that the two seasons do not overlap more than is desirable in 
order to have supplies for sale before the new crop receipts are on hand at 
the beginning of the marketing year (July 1). The September 1 deadline is 
not an artificial deadline created by the agency for administrative efficiency, 
but, rather, is a reasonable deadline established on the basis of an 
unchallenged formal rulemaking record, demonstrating the need for disposing 
of each year’s crop within a reasonable period. 

Even if we were to assume (with no basis in the present record) that the 
September 1 deadline is unwise, it is, nonetheless, there in the Order, and it 
is binding unless extended by the Secretary. Accordingly, since the Secretary 
determined that it was desirable to extend the deadline from September 1, 
1986, until March 1 of the next year, the Secretary’s action had to be taken by 
September 1, 1986, to prevent action from being taken pursuant to the 
September 1 deadline. 

The ALJ did not consider whether extending the time for disposing of the 
reserve was arbitrary and capricious, but there is no merit to petitioners’ 
contentions, in this respect. Although it is true that the reserve would not 
normally be sold in competition with saleable almonds not subject to the 
reserve, the informal rulemaking record and the Secretary’s final rule show 
that there was a projected short 1986-87 almond crop, and that extending the 
deadline for disposing of the 1985-86 reserve until March 1, 1987, enabled the 
Board to have almonds available for the Program for almond butter and 
school lunches, without the need for a reserve to be established from the short 
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1986-87 crop.’* Hence there was a rational basis in the informal record for 
the Secretary's action (PX 62, 63; RX 75, 87, 88). 


IV. Section 981.441 of the Order Does Not Violate § 8c(10) of the 
Act, Which States That No Order Shall Prohibit, Regulate, or 
Restrict the Advertising of Any Commodity or Product Covered 
by the Order. 


The ALJ held that § 981.441 of the Order violates § 8c(10) of the Act (7 
U.S.C. § 608c(10)), because it regulates and restricts the advertising of 
almonds by handlers. The ALJ states (Initial Decision at 65-66): 


Second, Petitioners argue that sections 981.41 and 981.441 of the 
Order violate section 8c(10) of the AMAA. 7 U.S.C. § 608c(10) 
(1988). Section 8c(10) provides (emphasis added): 


(10) No order shall be issued under this section unless it 
regulates the handling of the commodity or product covered 
thereby in the same manner as, and is made applicable only to 
persons in the respective classes of industrial or commercial 
activity specified in, a marketing agreement upon which a 
hearing has been held. No order shall be issued under this 
chapter prohibiting, regulating, or restricting the advertising of any 
commodity or product covered thereby, nor shall any marketing 
agreement contain any provision prohibiting, regulating, or 
restricting the advertising of any commodity or product covered by 
such marketing agreement. 


There is statutory authority for the establishment of a reserve for a marketing development 
program, even in a season where the supply-demand situation would not permit a reserve for 
supply-management purposes. 7 U.S.C. §§ 602(3), 608c(6)(E), (I). The Order also authorizes 
such a reserve. Specifically, the Order provides that reserves are authorized when they "would 
tend to effectuate the declared policy of the Act" (7 C.F.R. § 981.47). The declared policy is, 
inter alia, to establish orderly marketing conditions to foster adequate returns for growers 
(7 U.S.C. § 602). The Secretary can certainly find that the creation of additional outlets for a 
commodity will increase returns to growers. Furthermore, contrary to petitioners’ assertions that 
the language of §§ 47, 48 and 49 of the Order (7 C.F.R. §§ 981.47, .48, .49) are mandatory, those 
sections give the Secretary wide discretion. For example, "the Secretary shall give consideration 
to..." (7 CF.R. § 981.47); "the Secretary may increase the salable percentage” (7 C.F.R. § 
981.48) (emphasis added); and "the Secretary . . . may act .. ." (7 C.F.R. § 981.49). 
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Petitioners argue that sections 981.41 and 981.441 compel handlers to 
spend their own money to advertise, while prohibiting many forms of 
advertising in which a handler can engage. This is a prohibition on the 
advertising of a commodity and section 8c(10) makes no exceptions. 


Respondent argues that Petitioners conceded that there is no 
restriction on what they may advertise. (Tr. 435) In fact, Petitioners 
admit that they have published advertisements for which they did not 
receive credit. Yet, they argue that their advertising is regulated 
because of the provisions which explain what kind of advertisement will 
be considered as credit toward the advertising assessment. Section 
981.41 does not compel handlers to advertise, they may pay their 
assessment directly to the Board. 


Section 981.441 of the Order violates section 8c(10) of the AMAA 
because it regulates and restricts advertising. Section 8c(10) is absolute 
in its applicability that no Order shall prohibit, regulate or restrict the 
advertising of a commodity. Black’s Law Dictionary defines "regulate" 
as follows: "To fix, establish, or control; to adjust by rule, method, or 
established mode; to direct by rule or restriction; to subject to 


governing principles or laws." Black’s Law Dictionary 1156 (Sth ed. 
1979). Section 981.441 in its simplest form is a regulation, regardless 
of whether it compels handlers to advertise. While section 981.441 
does not prohibit advertising, it certainly regulates and restricts 
advertising that handlers must utilize in order to receive credit toward 
their assessments. 


Respondent’s argument that Petitioners conceded that there is no 
restriction on what they may advertise, is a mischaracterization of the 
statement made by Petitioners’ counsel. The statement was that 
Petitioners would "stipulate that the Board does not get involved at all 
in advertising unless it has to do with creditable advertising 
assessments." (Tr.435) What is at issue is the Board’s involvement 
with advertising due to the advertising assessments. 


In reality, handlers do not have a choice. They must either pay the 
money directly to the Board or advertise in the manner required by 
section 981.441. Their only sound business decision is to advertise, 
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hoping that it will lead to increased sales. Simply paying the money 
directly to the Board provides no opportunity to increase revenues. 


I disagree with the ALJ’s views. The ALJ quotes Black’s Law Dictionary 
on the meaning of the word regulate. Although his definition is correct, he 
applies it to the wrong regulation. The Order is regulating a handler’s ability 
to receive credit; it is not regulating his advertising. This is self-evident from 
the terms of § 41 of the Order and § 441 of the regulations (7 C.F.R. §§ 
981.41, .441). Furthermore, petitioners themselves concede that there is no 
regulation or restriction whatsoever on what they may advertise (Tr. 435). 
They have published many advertisements that would be in violation of § 
981.441, if that section, as the ALJ erroneously held, actually regulated 
advertising. (Tr. 78-82, 178). Thus, by their own actions, petitioners have 
established that the Order does not regulate advertising, and did not prevent 
petitioners from publishing advertisements which did not qualify for credit. 

Assuming that the ALJ were correct, i.e., that the provisions of § 981.441 
were a regulation of advertising (which is not the case), this would not violate 
7 US.C. § 608c(10) because § 981.441 applies only when a handler so chooses. 
The ALJ correctly notes that: “Section 981.41 does not compel handlers to 
advertise, they may pay their assessment directly to the Board" (Initial 
Decision at 65-66). The ALJ, however, goes on to say that "handlers do not 
have a choice" (Initial Decision at 66). He bases this finding on his 
determination that it is their only sound business decision because: “Simply 
paying the money directly to the Board provides no opportunity to increase 
revenues.” (Initial Decision at 66). 

First, as noted in § II of the Judicial Officer’s additional conclusions, the 
fact that one of several choices is economically beneficial does not render the 
other choices nugatory, nor does it mean that there is no choice. 

Moreover, the ALJ has substituted his judgment not only for that of the 
Secretary, but, also, of Congress as well. Congress amended the Act 
specifically to permit marketing order provisions which would permit boards 
(such as the Almond Board) to undertake marketing promotion (including 
advertising programs) with money paid directly to the Board. Because the 
purpose of the Act is to benefit the commodity industries (farmers and 
handlers) regulated by the Act, Congress necessarily concluded that paying 
money directly to the Board will provide an opportunity to increase revenues. 
Furthermore, the Secretary necessarily reached the same conclusion in issuing 
§§ 981.41 and 981.81, which were issued upon the basis of a formal 
rulemaking record which is not challenged by petitioners, in this respect. 
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Therefore, to the extent the ALJ based his conclusion on his view that paying 
money to the Board will not increase revenues, it is erroneous. Furthermore, 
as stated in the material added in brackets to Finding 64, Dr. John Baritelle, 
Agricultural Economist, University of California at Riverside, conducted a 
study showing that the returns to the almond industry from almond advertising 
under the Order substantially exceed the expenditures. 

In addition, assuming arguendo that § 981.441 does regulate advertising and 
that the fact that handlers may choose whether to be subject to § 981.441 is 
of no consequence, § 981.441 still does not violate 7 U.S.C. § 608c(10). 

In construing the relevant statutory provisions (7 U.S.C. §§ 698c(6)(I), 
(10)), it is significant that § 8c(10), which provides that "[n]o order shall be 
issued under this chapter prohibiting, regulating, or restricting the advertising 
of any commodity or product covered thereby," was included in the Act in 
1935 (Pub. L. No. 320, 49 Stat. 750, 758 (7 U.S.C. § 608c(10) (1935)), when 
there was no provision in the Act relating to projects for marketing promotion 
including paid advertising. Congress added the authority for projects for 
marketing promotion including paid advertising (originally applicable only to 
cherries) in 1962 (Pub. L. No. 87-703, 76 Stat. 605, 632 (7 U.S.C. § 608c(6)(I) 
(1962))), 27 years after the Act was enacted. Congress added the authority 
for crediting advertising expenditures against assessments in 1970, when it also 
added almonds, as a commodity which could be the subject of projects for 
marketing promotion including paid advertising (Pub. L. No. 91-522, 84 Stat. 
1357 (7 U.S.C. § 608c(6)(I) (1970))). Section 8c(10) (7 U.S.C. § 608c(10)), 
enacted in 1935, therefore, did not contemplate any advertising pursuant to a 
marketing order. More specifically, when Congress prohibited the regulation 
of advertising in 1935, Congress did not contemplate limiting the Secretary’s 
right to regulate expenditures for advertising that are credited towards 
handler’s assessment obligations. 

Section 8c(6)(I), as amended, states that orders may provide for crediting 
a handler’s assessment obligations “with all or any portion of his direct 
expenditures for such marketing promotion including paid advertising as may 
be authorized by the order" (7 U.S.C. § 608c(6)(I) (emphasis added)). 
Because, as the ALJ notes, the word "regulate" is so broad, the limitations in 


§ 8c(6)(I) (emphasized in the preceding sentence) would be rendered 
meaningless, if the Secretary could in no way regulate the manner of giving 


a handler credit for paid advertising. The Secretary would, arguably, not even 
be able to verify that the money was spent or that the advertisement was 
primarily to sell almonds, as these reasonable conditions of establishing 
eligibility for credit are now done by regulation. This is a result Congress 
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cannot have intended. The Acct is intended to benefit producers, handlers, and 
consumers of the various regulated commodities and to help farmers obtain 
a fair value for their agricultural products. (See 7 U.S.C. §§ 601, 602; United 
States v. Rock Royal Co-Op, Inc., 307 U.S. 533 (1939); Zuber v. Allen, 396 U.S. 
168 (1969); Pescosolido v. Block, 765 F.2d 827 (9th Cir. 1985)). Advertising, 
as authorized by the Act, can serve this function only if it relates to the 
commodity being regulated. Almond farmers cannot benefit by 
advertisements promoting, for example, grocery stores or competing nuts. 
(These are two of the restrictions which § 981.441 puts on a handler’s ability 
to receive credit for advertising). If, however, the ALJ were correct in his 
application of 7 U.S.C. § 608c(10), an almond handler could advertise grocery 
stores or competing nuts or political issues and, by including a reference to 
almonds, receive credit under the almond program for such expenditures. 
This is because the ALJ has found that the Secretary cannot in any way 
regulate the advertising a handler does and submits to the Board for credit. 
This is contrary not only to the clearly expressed intent of Congress, but to the 
express words of the Act that credit should be for "such marketing promotion 
including paid advertising as may be authorized by the order" (7 U.S.C. § 
608c(6)(I)). Hence the Act must be construed to authorize reasonable 
provisions ensuring that advertising, to be eligible for credit towards a 
handler’s obligations, actually promotes the sale of almonds. 

Several principles of statutory interpretation support this interpretation of 
the Act. First, where two provisions of an amended statute seem to be in 
conflict, "the provisions of the amendment must prevail over those of the 
original statute on the theory that the former [the amendment] constitutes the 
last expression of the will of the legislature" (Crawford, The Construction of 
Statutes 617-18 (1940)). In this case, § 8c(6)(I) is more recent than §§ 8c(10) 
(7 U.S.C. §§ 608c(6)(I), (10)). 

Second, when there is a conflict, the more specific section controls the 
general. Crawford, The Construction of Statutes 265 (1940), and 2A Sutherland 
Stat. Const. § 46.05, at 92 (4th ed. 1984). See, also, Bulova Watch Co. v. 
United States, 365 U.S. 753, 758 (1961); D. Ginsberg & Sons, Inc. v. Popkin, 
285 U.S. 204, 208 (1932). Here, 7 U.S.C. § 608c(6)(I) deals with a very 
specific advertising program, and crediting assessments for expenditures under 
the program, while 7 U.S.C. § 608c(10) is a general provision. 

Third, one is to look to the congressional intent to resolve any ambiguity. 
As demonstrated previously, Congress intended the advertising program, 
including the availability of credit, to benefit almond farmers, which would not 
occur if handlers could advertise other items and receive credit. In this 
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context, it is instructive to note the following comment from a treatise on 
statutory construction: "It has been called a golden rule of statutory 
interpretation that unreasonableness of the result produced by one among 
alternative possible interpretations of a statute is reason for rejecting that 
interpretation in favor of another which would produce a reasonable result." 
2A Sutherland Stat. Const. § 45.12, at 54 (4th ed. 1984). See, also, United 
States v. Brown, 333 U.S. 18, 26-27 (1948); SEC v. C.M. Joiner Leasing Corp., 
320 U.S. 344, 350-51 (1943); United States v. American Trucking Ass’ns, Inc., 
310 U.S. 534, 543 (1940). 

Fourth, the contemporaneous and settled administrative construction, 
which construes the Act as authorizing the type of provisions challenged here, 
is entitled to considerable weight.” 

Finally, petitioners seem to be challenging the wisdom of the creditable 
assessment program, and the ALJ appears to be basing his decision, at least 
in part, on a similar theory. Petitions under 7 U.S.C. § 608c(15)(A) are not 
the forum for such challenges. In re County Line Cheese Co., 44 Agric. Dec. 
63, 81 (1985), aff'd, No. 85-C-1811 (N.D. Ill. June 25, 1986), aff'd, 823 F.2d 
1127 (7th Cir. 1987). 


V. The Secretary Was Not Required by the APA to Allow Notice and 
Comment on the Annual Rules From 1980-86 Establishing the 
Assessment Rate, Including the Creditable Portion Thereof. 


The ALJ held that the Secretary should have allowed notice and comment 
pursuant to the APA on the annual rules from 1980-86 establishing the 
assessment rate, including the creditable portion thereof, stating (Initial 
Decision at 72-74): 


Allen M. Campbell Co. Gen. Contractors, Inc. v. Lloyd Wood Constr. Co., 446 F.2d 261, 265 
(Sth Cir. 1971); Lawson Milk Co. v. Freeman, 358 F.2d 647, 650 (6th Cir. 1966). See, also, Udall 
v. Tallman, 380 U.S. 1, 16-17 (1965); Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 413-14 
(1945); FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 n. 6 (1940); Norwegian Nitrogen 
Prods. Co. v. United States, 288 U.S. 294, 335 (1933); United Truck Lines, Inc. v. ICC, 189 F.2d 
816, 817 (9th Cir.), cert. denied, 342 U.S. 830 (1951); L. Gillarde Co. v. Joseph Martinelli & Co., 
169 F.2d 60, 60-61 (1st Cir.), cert. denied, 335 U.S. 885 (1948); Armstrong Co. v. Walling, 161 F.2d 
515, 517 (Ast Cir. 1947); Superior Packing Co. v. Porter, 156 F.2d 193, 195 (8th Cir.), cert. denied, 
329 U.S. 788 (1946); Bowles v. Mannie & Co., 155 F.2d 129, 133 (7th Cir.), cert. denied, 329 U.S. 
736 (1946); Bowles v. Cudahy Packing Co., 154 F.2d 891, 892 (3d Cir. 1946); In re Yasgur Farms, 
Inc., 33 Agric. Dec. 389, 417-18 (1974); In re Weissglass Gold Seal Dairy Corp., 32 Agric. Dec. 
1004, 1055, aff'd, 369 F. Supp. 632 (S.D.N.Y. 1973). 
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Petitioners also argue that the annual rules, from 1980-86, did not 
comply with the notice and comment provisions of the APA. 
Petitioners contend that there was ample time to issue a proposed rule 
and a final rule as was done for the years 1987-89. 


Respondent counters that the Secretary did not allow notice and 
comment because it was a waste of money and impracticable given the 
time and resources available, especially since the assessment rate is 
determined by an arithmetic formula. Respondent also argues that the 
budget approval process for the Board is similar to the budget approval 
process, for example, of the Office of the General Counsel ("OGC") 
and the Office of Administrative Law Judges ("OALJ") of the 
Department and the Secretary is not required to employ notice and 
comment for the OGC or the OALJ. Respondent also contends that 
all interested parties were aware of the Board’s recommendations. 


The handlers were entitled to notice and comment in connection 
with the annual rules from 1980-86. As discussed previously, the 
exception to notice and comment contained in section 553 of the APA 
applies only to true emergency situations. 5 U.S.C. § 553 (1988). That 


the Department might want to save money is not an emergency 
situation. The rights of individuals are not to be forfeited in order to 
save a little money. 


Respondent analogizes the budget process required by the Order 
to the Department’s budgets for its agencies such as the Office of 
Administrative Law Judges, Office of the General Counsel and 
Agricultural Marketing Service. Such internal agency budgets are rules 
of "agency organization, procedure or practice" which are excepted 
from the rulemaking requirement by 7 U.S.C. § 553(b)(B). However, 
as explained by the court in Batterton v. Marshall, 648 F.2d 694, 708 
(D.C. Cir. 1980) [footnotes omitted]: 


The exemption cannot apply, however, where the agency 
action trenches on substantial private rights and interests. As 
the case law demonstrates, substantial rights and interests in this 
light have come into play when railroads are directed to file 
proposed schedules of rates and tariffs with subscribers; when 
applicants for food stamps are subject to modified approval 
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procedures; when drug producers are subject to new 
specifications for the kinds of clinical investigations deemed 
necessary to establish the effectiveness of drug products prior to 
FDA approval; and when motor carriers are subject to a new 
method for paying shippers. 


Here, recipients of CETA emergency job program monies 
are subject to a new method for determining the one undefined 
variable in the statutory fund allocation formula. Although the 
methodology itself may look procedural, as Judge McGowan 
noted in a similar context, "[t]he characterizations ‘substantive’ 
and ‘procedural’ no more here than elsewhere in the law--do not 
guide inexorably to the right result, nor do they really advance 
the inquiry very far." The critical question is whether the agency 
action jeopardizes the rights and interest of parties, for if it 
does, it must be subject to public comment prior to taking 
effect. As that is the case here, the exemption cannot apply. 


The budget process required by the Order is not analogous to the 
Department’s internal budget process. Significantly, the internal 
budgets of the Department do not involve assessments. The 
assessments required to be paid by handlers [have] a substantial impact 
upon their private rights and interests and, therefore, the handlers 
should have been afforded an opportunity to participate in the 
rulemaking process by notice and comment. 


Respondent’s argument that it was impracticable given the amount 
of time, for the Secretary to issue a proposed rule also lacks merit. 
The Secretary issued proposed and final rules from 1987-89. This 
demonstrates that there was ample time to issue proposed and final 
rules for the creditable assessment rate. Additionally, the Secretary 
could have promulgated an interim rule, pending obtaining notice and 
comment for a final rule. 


Respondent contends that handlers had an opportunity to 
participate in the Board’s discussion of its recommendation to the 
Secretary by appearing at Board meetings. However, such participation 
is not a substitute for the procedural guarantees of the APA. 
Respondent’s argument also assumes that the Secretary will 
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automatically approve the Board’s recommendation. However, the 
Secretary has the discretion not to follow the Board’s 
recommendation. 


While Respondent contends that notice and comment are 
unnecessary since the assessment rate is determined by an arithmetic 
formula, the APA requires otherwise. Whenever an agency imposes a 
rate upon individuals, the APA must be followed. 5 U.S.C. § 551(4) 
(1988). That a formula is used to determine the assessment rate is not 
good cause for disposing with notice and comment, as explained earlier. 
All aspects of the budget are discretionary. The Board prepares the 
budget and submits it to the Secretary for approval. The Secretary 
need not accept the budget. Petitioners, as well as the other handlers, 
are entitled to submit comments to the Secretary regarding the budget 
and assessment rate as it affects their rights. Board meetings cannot 
substitute for the public participation required by the APA. The rights 
and interests of the handlers cannot be disregarded simply because 
there is a formula for determination of the assessment rate. 


The Secretary’s final rule for the 1980-81 crop year, which is typical of the 


final rules for the 1981-82 through the 1986-87 crop years (RX 96, 103, 106, 
110, 115, 119), states as follows (RX 94; 45 Fed. Reg. 56,793 (1980)): 


Pursuant to Marketing Order No. 981, as amended (7 CFR Part 981), 
regulating the handling of almonds grown in California, effective under 
the Agricultural Marketing Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and upon the basis of the recommendations and 
information submitted by the Board, established under this marketing 
order, and upon other information, it is found that the expenses and 
rate of assessment, as hereinafter provided, will tend to effectuate the 
declared policy of the act. 


It is further found that it is impracticable and contrary to the public 
interest to give preliminary notice, engage in public rulemaking and 
postpone the effective time until 30 days after publication in the 
Federal Register (5 U.S.C. 553), as the order requires that the rate of 
assessment for a particular crop year shall apply to all assessable 
almonds handled from the beginning of such year which began July 1, 
1980. To enable the Board to meet crop year obligations, approval of 
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the expenses and assessment rate is necessary without delay. Handlers 
and other interested persons were given an opportunity to submit 
information and views on the expenses and assessment rate at an open 
meeting of the Board. To effectuate the declared purposes of the act 
it is necessary to make these provisions effective as specified. 


§ 981.330 Expenses and rate of assessment. 


(a) | Expenses that are reasonable and likely to be incurred by the 
Board during the 1980-81 crop year, will amount to $8,798,833. 


(b) The rate of assessment for said year payable by each handler 
in accordance with § 981.81 is fixed at 2.8 cents per pound of almonds 
(kernelweight basis), less any amount credited pursuant to § 981.41 but 
not to exceed 2.5 cents per pound of almonds (kernelweight basis). 


In In re Wileman Bros. & Elliott, Inc. (Wileman I), 49 Agric. Dec. 705, slip 
op. at 77-86 (July 9, 1990), appeal docketed, No. CV F 90-473-EDP (E.D. 


Cal. July 27, 1990), I ruled on the same issue under the Nectarine and Plum 
Marketing Orders that is involved here. Specifically, I held that since the final 
rule announcing the assessment rate sets forth a statutorily-required 
ministerial calculation, good cause exists for dispensing with notice-and- 
comment rulemaking. My views there, which are equally applicable here, are 
set forth in their entirety, without the usual indentation used for quoted 
material, as follows: 


EXCERPT FROM WILEMAN I 


No issue is raised as to the statutory authority of the Secretary to collect 
assessments, including assessments to pay for advertising, but these statutory 
provisions are, nonetheless, vital to the APA issue raised by petitioners. The 
Act provides (7 U.S.C. §§ 608c(6)(I), 610(b)(2)(ii)-(iii) (emphasis added)): 


(6) Other commodities; terms and conditions of orders 


In the case of the agricultural commodities and the products 
thereof, other than milk and its products, specified in subsection (2) of 





SAULSBURY ORCHARDS, et al. 141 
50 Agric. Dec. 23 


this section [including fruits] orders issued pursuant to this section shall 
contain one or more of the following terms and conditions, and (except 
as provided in subsection (7) of this section), no others: 


(I) _ Establishing or providing for the establishment of production 
research, marketing research and development projects designed to 
assist, improve, or promote the marketing, distribution, and 
consumption or efficient production of any such commodity or product, 
the expense of such projects to be paid from funds collected pursuant 
to the marketing order: Provided, That with respect to orders applicable 
to... plums [or] nectarines, . . . such projects may provide for any form 
of marketing promotion including paid advertising and with respect to 
almonds, filberts (otherwise known as hazelnuts), raisins, walnuts, 
olives, and Florida Indian River grapefruit may provide for crediting 
the pro rata expense assessment obligations of a handler with all or any 
portion of his direct expenditures for such marketing promotion 
including paid advertising as may be authorized by the order. . . . 


(ii) | Each order relating to any other commodity [i.e., other than 
milk] or product issued by the Secretary under this chapter shall 
provide that each handler subject thereto shall pay to any authority or 
agency established under such order such handler’s pro rata share (as 
approved by the Secretary) of such expenses as the Secretary may find are 
reasonable and are likely to be incurred by such authority or agency, 
during any period specified by him, for such purposes as the Secretary 
may, pursuant to such order, determine to be appropriate, and for the 
maintenance and functioning of such authority or agency, other than 
expenses incurred in receiving, handling, holding, or disposing of any 
quantity of a commodity received, handled, held, or disposed of by such 
authority or agency for the benefit or account of persons other than 
handlers subject to such order.... The payment of assessments for 
the maintenance and functioning of such authority or agency, as 
provided for herein, may be required under a marketing agreement or 
marketing order throughout the period the marketing agreement or 
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order is in effect and irrespective of whether particular provisions 
thereof are suspended or become inoperative. 


(iii) Any authority or agency established under an order may 
maintain in its own name, or in the name of its members, a suit against 
any handler subject to an order for the collection of such handler’s pro 
rata share of expenses. The several district courts of the United States 
are vested with jurisdiction to entertain such suits regardless of the 
amoiint in controversy. 


Similarly, no issue is raised as to the validity of the Marketing Order 
provisions requiring each handler to pay his pro rata share of all expenses 
found by the Secretary to be reasonable, including expenses for advertising, 
but these provisions of the regulations are, nonetheless, vital to the APA issue 
raised by petitioners. The Nectarine Order provides (7 C.F.R. §§ 916.3[1](c), 
40, .41, .45 (emphasis added)): 


§ 916.3[1] Duties. 


The committee shall have, among others, the following duties: 


(c) To submit to the Secretary as soon as practicable after the 
beginning of each fiscal period a budget for such fiscal period, including 
a report in explanation of the items appearing therein and a 
recommendation as to the rate of assessment for such period; 


§ 916.40 Expenses. 


The committee is authorized to incur such expenses as the Secretary finds 
are reasonable and likely to be incurred by the committee for its 
maintenance and functioning and to enable it to exercise its powers and 
perform its duties in accordance with the provisions of this part. The funds 
to cover such expense shall be acquired in the manner prescribed in § 
916.41. 





SAULSBURY ORCHARDS, et al. 
50 Agric. Dec. 23 


§ 916.41 Assessments. 


(a) As his pro rata share of the expenses which the Secretary finds 
are reasonable and likely to be incurred by the committee during a fiscal 
period, each person who first handles nectarines during such period shall 
pay to the committee, upon demand, assessments on all nectarines so 
handled. The payment of assessments for the maintenance and 
functioning of the committee may be required under this part 
throughout the period it is in effect irrespective of whether particular 
provisions thereof are suspended or become inoperative. 


(b) The Secretary shall fix the rate of assessment to be paid by 
each such person during a fiscal period in an amount designed to secure 
sufficient funds to cover the expenses which may be incurred during such 
period and to accumulate and maintain a reserve fund equal to 
approximately one fiscal period’s expenses. At any time during or after 
the fiscal period, the Secretary may increase the rate of assessment in 
order to secure sufficient funds to cover any later finding by the 
Secretary relative to the expenses which may be incurred. Such 
increase shall be applied to all nectarines handled during the applicable 
fiscal period. In order to provide funds for the administration of the 
provisions of this part during the first part of a fiscal period before 
sufficient operating income is available from assessments on the current 
year’s shipments, the committee may accept the payment of 
assessments in advance, and may also borrow money for such purposes. 


§ 916.45 Marketing research and development. 


The committee, with the approval of the Secretary, may establish or 
provide for the establishment of production research, marketing 
research and development projects designed to assist, improve, or 
promote the marketing, distribution and consumption or efficient 
production of nectarines. Such projects may provide for any form of 
marketing promotion including paid advertising. The expense of such 
projects shall be paid by funds collected pursuant to § 916.41. 
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The Plum Order provides (7 C.F.R. §§ 917.35(f), .36, .37, .39 (emphasis 
added)): 


§ 917.35 Powers and duties of each commodity committee. 


Each commodity committee shall have the following powers and 
duties: 


(f) To submit as soon as practicable after the beginning of each fiscal 
year to the Secretary, for his approval, a budget of its expenses for such 
fiscal period, including its proportional share of the expenses of the 
Control Committee and an explanation of the items therein, and a 
recommendation as to the rate of assessment for the respective fruit 
for which the commodity committee was established. 


§ 917.36 Expenses. 


Each commodity committee is authorized to incur such expenses as 
the Secretary finds are reasonable and are likely to be incurred by the 
said commodity committee during each fiscal period for the 
maintenance and functioning of such committee, including its 
proportionate share of the expenses of the Control Committee; and for 
such research and service activities relating to handling of the fruit for 
which the commodity committee was established as the Secretary may 
determine to be appropriate. The funds to cover such expenses shall be 
acquired by the levying of assessments as provided in § 917.37. 


§ 917.37 Assessments. 


(a) As his pro rata share of the expenses which the Secretary finds 
are reasonable and are likely to be incurred by the commodity committees 
during a fiscal period, each handler shall pay to the Control Committee, 
upon demand, assessments on all fruit handled by him. The payment 
of assessments for the maintenance and functioning of the committees 
may be required under this part throughout the period it is in effect 
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irrespective of whether particular provisions thereof are suspended or 
become inoperative. 


(b) The Secretary shall fix the respective rate of assessment which 
handlers shall pay with respect to each fruit during each fiscal period in 
an amount designed to secure sufficient funds to cover the respective 
expenses which may be incurred during such period. At any time during 
or after the fiscal period, the Secretary may increase the rates of 
assessments in order to secure funds to cover any later findings by the 
Secretary relative to such expenses, and such increase shall apply to all 
fruit shipped during the fiscal period. 


§ 917.39 Production research, market research and development. 


The committees, with the approval of the Secretary, may establish 
or provide for the establishment of production research, marketing 
research, and development projects designed to assist, improve, or 
promote the marketing, distribution, and consumption or efficient 
production of fruit. Such projects may provide for any form of 
marketing promotion including paid advertising. The expenses of such 
projects shall be paid from funds collected pursuant to § 917.37. 


With respect to petitioners’ cross-appeal, I am in complete agreement with 
the ALJ’s holding that notice-and-comment rulemaking is not required for the 
Secretary's approval of any of the Committees’ expenses, including advertising 
expenses. The ALJ’s views, which coincide with my own, are as follows 
((Initial Decision at 338-44) (emphasis supplied by the ALJ); a few omissions 
(indicated by three dots) and additions (indicated by brackets) are by the 
Judicial Officer): 


In order to understand the nature of the assessment claims, one 
must first appreciate the essential nature of Marketing Order 
Administrative Committees, which, of course, incur expenses in the 
administration of the Orders. In the case of the Committees under 
Marketing Orders 916 and 917, the expenses are of three general 
categories: Committee administration expenses (e.g., office expenses; 
vehicle and travel expenses; wages and benefits for the Committees’ 
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paid staff, the California Tree Fruit Agreement; expenses for 
information collection, storage, compilation, dissemination; meeting 
expenses); research, promotion; and advertising expenses, which may 
include the cost of horticultural research; cost of marketing surveys and 
studies; cost of seeking new shipment and marketing techniques and 
outlets; cost of developing promotion and advertising programs and 
materials; costs of radio and television commercials and time; and 
inspection expenses (i.e., primarily the wages and expenses of the 
inspectors for inspecting and grading the fruit). While expenses in all 
categories peak during the harvest and marketing periods, substantial 
expenses are incurred and must be paid over the entire year, 
particularly for administration, and research, promotion and 
advertising. The Order 916 and 917 Committees are organized on a 
fiscal year basis which begins on March 1 of each year (7 C.F.R. 916.7, 
917.9). The Committees are required to develop and submit to the 
Secretary for approval a budget of their anticipated expenses for each 
fiscal year (7 C.F.R. 916.31(c) and 917.35(f)).* A budget is discussed 
and 


“The exhibits and the testimony at the oral hearing, particularly of 
the Committees’ Manager Jon Field, are replete with details of the type 
of studies and projects that are included in the budget. The hearing 
record also reveals that there is a Research and Promotion 
Subcommittee (e.g., Ex. 22) that holds public meetings to develop and 
debate these projects and a Management Services Committee that 
coordinates the share of these joint expenses that are to be attributed 
to each of the regulated commodities. 


approved at the May Committee meeting and sent to the Secretary. 
(Ex. 2, N-1-A; Ex. 3, P-1-B). The budget items are also described in 
detail in the Marketing Policy sent to the Department (Ex. 8, AMS- 
[2]-H). Various Field Office memoranda also contain information in 
this regard (e.g., Ex. 8, AMS-1, Memorandum of 5/20/87)... . 


Therefore, the Secretary has before him a broad record of 
information and material to be analyzed and considered when 
considering budget approval. Furthermore, the Secretary has a 
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background in the past projects and . . . their effectiveness under these 
and other Marketing Orders. The Secretary’s review also starts from 
the premise created by the unchallenged formal rule making records 
that the funding of administrative, promotion and inspection activities 
is something desirable. Thus, the Secretary's decision to approve a 
budget is not lacking in reason and cannot be regarded as something 
that is arbitrary or capricious or lacking in substantial evidence. 


I have not been convinced that budget approval by the Secretary is 
something that is required to be accomplished through rule making 
under the Agricultural Marketing Agreement Act. There is no 
requirement in that statute that the Secretary employ notice and 
comment for Committees’ budgets’ and any such requirement would 
have to be forthcoming from the provisions of the Administrative 


The Secretary’s right to approve the budgets of the Committees 
without notice and comment rulemaking is the same as his right to 
approve, without notice and comment rulemaking, the budgets of his 
other agencies, such as the Office of Administrative Law Judges, the 


Office of the General Counsel, the Agricultural Marketing Service, its 
Fruit and Vegetable Division, or its Marketing Order Administration 
Branch. 


Procedure Act, or, partake of a “taxing" function, which would be 
beyond the scope of the Secretary’s powers. It is true that the budgets 
of these Committees [and other USDA agencies whose budgets are 
approved by the Secretary without notice and comment rulemaking] 
affect payments from others, whether they be general taxpayers, fruit 
handlers, or recipients of some other fee-based Government service. 
But in all cases this ultimately is a case of Secretarial discretion in 
approving the expenses of the Committees which in themselves impose 
no direct financial requirements on others. The Secretary is not 
forbidden from seeking further public input through a Federal Register 
publication regarding the budget of the Committees [or any of the 
Secretary’s agencies] and . . . has done so on some isolated occasions. 
Much more typically, however, he has merely announced that the 
budget and certain expenditures of the Committees [or other agencies] 


147 
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have been approved and authorized. The key legal point, however, is 
that there is no requirement in the law that the Secretary seek notice 
and comment regarding such budget authorization. 


The law does require that the levy of an assessment be done by 
means of a regulation. The assessment is the imposition of a direct rule 
on handlers that they pay a fixed amount of money pro rata or find 
themselves in violation of law and subject to criminal and civil sanctions. 
In setting this assessment rate, the Secretary, while subject to 
requirements under the Administrative Procedure Act, is also subject 
to the requirements of the Agricultural Marketing Agreement Act and 
the Marketing Orders. Section 10(b)[(ii),] (iii) of the Agricultural 
Marketing Agreement Act (7 U.S.C. 610(b)[(ii),] (iii)), provides that 
each handler subject to a Marketing Order shall pay a pro rata share 
of the expenses of the Committee, which are approved by the Secretary, 
during the entire period. The Marketing Orders in question (7 C.F.R. 
916.41, 917.37) follow this requirement of the Agricultural Marketing 
Agreement Act by requiring each handler to pay his pro rata share of 
all expenses during the fiscal period (March 1 through February 28 or 
29) based on each handler’s shipments during the fiscal period. The 
[unchallenged] formal rule making record indicates that, in furtherance 
of this pro rata requirement, it was determined to have inspection 
expenses borne by the Committee, lest each handler have to contract 
separately for Inspection Service and pay a different rate because of 
factors such as the handler’s location (23 Fed. Reg. 3016-3017 [1958)}). 
The Marketing Order provisions, based on the [unchallenged] formal 
rule making records, also implement the requirements of the 
Agricultural Marketing Agreement Act by specifically providing that 
assessments will be levied retroactively for the entire fiscal period to 
ensure that each handler pays his pro rata share of the expenses. 
Furthermore, the Marketing Orders anticipate that the assessment rate 
will not be promulgated by the Secretary at the beginning of each fiscal 
period. The Orders (7 C.F.R. 916.31(c), 917.35(f)) specify that the 
Committees will meet after the beginning of the fiscal period to 
determine their budget of expenses for the fiscal year. Since the 
Secretary also needs an opportunity to review the budget before 
approving all of the expenses, the Marketing Orders require that the 
assessment regulation will always be enacted with a retroactive effective 
date. Furthermore, in accord with the Agricultural Marketing 
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Agreement Act and the [unchallenged] formal rule making record, the 
Marketing Orders specify that the assessment rate will be determined 
by a simple mathematical calculation, dividing the total anticipated 
expenses by the total anticipated shipments (7 C.F.R. 916.41, 917.37). 
Under the same provisions of the Marketing Orders, supplemental 
assessment rates may be enacted later during the fiscal year, and must 
be applied retroactively to each handler for the entire fiscal year, if 
either the anticipated expenses or the anticipated shipments change 
during the year. (See also 23 Fed. Reg. 3014 [1958].) In order to avoid 
the burdens and confusion of issuing several supplemental assessments 
during each year, both Marketing Order Committees and the Secretary 
tend to prefer having the most accurate crop estimates before the 
issuance of the rate regulation. Finally, it should be noted that while 
the Committees send out billings before the enactment of the rate 
regulation based on the anticipated rate, no handler is legally required 
to pay such a billing until the rate regulation is enacted. Most 
handlers, however, find it more convenient to pay as they go, rather 
than be faced with one big billing that retroactively includes all 
shipments from the beginning of the fiscal year. Obviously, 
adjustments are made if the Secretary enacts a lower rate. 


In summary, therefore, Petitioners’ claims regarding assessment 
collection lack merit in this proceeding. ... Notice and comment... 
is regarded as impracticable and unnecessary since both the 
Agricultural Marketing Agreement Act and the Marketing Orders 
require that the assessment rate be derived by dividing the expenses by 
the shipments. There is no discretion in this regard, nor is there any 
discretion as to the period the rate will apply to, or, as to whether all 
handlers should pay the same rate. Thus, the statute and the Orders 
leave no issue unresolved on which meaningful comment could be 
submitted unless it would be by means of allowing interested parties 
the opportunity to contest the necessity and/or the amount of certain 
budgeted items, such as advertising and promotion. By approving the 
Committees’ budgets, the Secretary has indicated he approves of their 
expenditures. [Furthermore, interested parties have the opportunity to 
air their views as to all relevant matters at public meetings held under 
the Marketing Orders.] 
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This same analysis is equally applicable to the assessment 
regulations for prior years. (Ex. 5-C and the materials cited therein.) 
The challenge of Petitioners to the collection of assessments, therefore, 
has no legal basis. [This is reinforced by the fact that supplemental 
assessment rates can be issued if actual expenses or shipments change 
and the Act and the Orders require any such supplemental rates to be 
applied retroactively to all handlers on the same basis. Hence, it is 
clear that good cause exists for dispensing with notice and comment 
rulemaking.”*] 


The 1987 assessment regulation applicable to 10 Marketing Orders 
(including plums and nectarines) succinctly states the foregoing 
requirements of the Act and the Marketing Orders (52 Fed. Reg. 
31,375 (1987)). Thus, it notes a substantial basis for the actions taken 
and the invocation of the good cause provision. 


Petitioners are essentially arguing the desirability of spending Order money 
for advertising. But the Marketing Orders in question (7 C.F.R. §§ 916.45, 
917.39) expressly authorize spending assessment monies for advertising. Since 
petitioners have not challenged the formal rulemaking records that determined 
the desirability of those Order provisions, they are barred from litigating the 
question of whether these particular Marketing Orders should contain such 
provisions. In re Sequoia Orange Co., 41 Agric. Dec. 1511, 1521-23 (1982), 
order transferring case, No. 82-2510 (D.D.C. June 14, 1983), aff'd, No. 
CV F 83-269 (E.D. Cal. Dec. 21, 1983). Petitioners’ argument regarding the 
desirability of advertising is not justiciable herein. 

Petitioners contend that the Secretary's approval of the budget item for 
advertising is different from the approval of all other budgetary expense items 
since the determination as to whether to approve advertising is discretionary. 
But every item in the budget is discretionary. For example, the number of 
employees hired by the Committees, and their salaries, are entirely 
discretionary with the Secretary. It is entirely discretionary as to whether the 
Secretary permits the Committees to rent office space. The Secretary could, 
if he chose, require the Committees to work out of their homes (exchanging 
information through personal computers and Fax machines), and require them 
to rent a hotel conference room if personal meetings are needed. The 
Secretary could require the Committees’ staff to use only Committee-owned 
cars on Committee business or, conversely, the Secretary could require them 
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to use their own cars, with a mileage reimbursement. In short, every aspect 
of the budgetary process is discretionary. That is why every aspect of the 
budgetary process requires the Secretary's approval. Expenses for advertising 
are no different, in this respect, from any other Committee expenses incurred 
in connection with the Marketing Order programs. No Secretarial approval 
of budget items requires notice-and-comment rulemaking. 

Although the approval of the budget items is not subject to the 
Administrative Procedure Act, after the Secretary has approved the budget 
items (which, under the Agricultural Marketing Agreement Act, requires every 
handler to pay his pro rata share of the approved expenses), the Secretary 
publishes the actual assessment rate as a final rule, invoking the "good cause" 
exception to the Administrative Procedure Act (5 U.S.C. § 553(b)) for not 
engaging in notice-and-comment procedures. This is entirely appropriate 
since the law requires that the assessment conform with a ministerial 
calculation. In these circumstances, the cases cited by petitioners are 
inapposite to the situation here. At the time of the publication of the final 
rule setting forth the assessment rate, all discretionary budget determinations 
have previously been made, and the budgetary-approval process is not subject 
to the Administrative Procedure Act. Since the final rule announcing the 
assessment rate sets forth a statutorily-required ministerial calculation, good 


cause exists for dispensing with notice-and-comment rulemaking. As shown 
above, however, the Secretary has access to a large amount of data and 
recommendations with respect to all items of the budget, including the 
minutes of the public meetings at which the budget is discussed. 


END OF EXCERPT FROM WILEMAN I 


The tree fruit orders involved in Wileman I, quoted above, are analogous 
to the Almond Order involved here. The Nectarine Order provisions 
discussed in Wileman I are set forth below, followed immediately by the 
analogous provision of the Almond Order. 

A. Section 916.3[1]: "The committee shall have . . . the following duties: 


(c) To submit to the Secretary as soon as practicable after the 
beginning of each fiscal period a budget . . ." (emphasis added). 


Section 981.80 of the Almond Order provides: "The recommendation of 
the Board as to the expenses for each such year . . . shall be submitted to the 
Secretary on or before August 1 of the crop year...." Because the crop year 
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begins July 1, this is equivalent to “after the beginning of the crop year." In 
addition, § 981.81(a) states: 


At any time during or after a crop year, the Secretary may increase the 
rate of assessments to apply to all such almonds during such crop year 
to secure sufficient funds to cover the expenses authorized by § 981.80 
or by any later finding by the Secretary relative to the expenses of the 
Board, and such additional assessments shall be paid to the Board by 
each handler on demand. 


B. Section 916.40 — "The committee is authorized to incur such expenses 
as the Secretary finds are reasonable and likely to be incurred. . . ." 

Section 981.80 provides: "The Board is authorized to incur such expenses 
as the Secretary may find are reasonable and likely to be incurred. . . ." 

C. Section 916.41(a) -- "As his pro rata share of the expenses which the 
Secretary finds are reasonable and likely to be incurred by the committee 
during a fiscal period, each person who first handles nectarines during such 
period shall pay to the committee, upon demand, assessments on all 
nectarines so handled. ... (b) The Secretary shall fix the rate of assessment 
to be paid by each such person during a fiscal period in an amount designed 
to secure sufficient funds to cover the expenses which may be incurred during 
such period and to accumulate and maintain a reserve fund equal to 
approximately one fiscal period’s expenses." 

Section 981.81 provides: "Each handler shall pay to the Board on demand 
by the Board, from time to time, such sum . . . based on such rate per pound 
of almonds . . . as the Secretary finds is necessary to provide funds to meet 
the authorized board expenses and the operating reserve requirements. . . ." 

D. Section 916.45 — "Such [production research, marketing research and 
development] projects may provide for any form of marketing promotion 
including paid advertising. The expense of such projects shall be paid by 
funds collected pursuant to § 916.41." 

Section 981.41 provides: "The Board, with the approval of the Secretary, 
may establish . . . production research, marketing research and development 
projects, and marketing promotion including paid advertising.... The 
expenses of such projects shall be paid from funds collected pursuant to § 
981.81(a)...." 

The Plum Order provisions relied on in Wileman I (7 C.F.R. Part 917) are 
also similar to the provisions of the Almond Order. 
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For the reasons set forth in Wileman I, the Secretary was not required to 
promulgate the assessment rates, including the creditable portion thereof, by 
notice-and-comment rulemaking.” 

Even if the Secretary's failure to engage in notice-and-comment 
rulemaking with respect to the assessment rates for the 1980-81 through the 
1986-87 crop years were error (which is not the case), the appropriate remedy 
would be to remand the matter to the Secretary, so that the Secretary could 
now engage in notice-and-comment rulemaking with respect to each crop year, 
and retrospectively establish the appropriate assessment rate for each year, 
upon the basis of the comments received (see § I, Additional Conclusions by 
the Judicial Officer, excerpt from Wileman I). It would be a drastic and 
unconscionable remedy to completely invalidate the assessment rates for 7 
years, and hold that, as a result of the Secretary’s failure to comply with the 
notice and comment provisions, handlers were not obligated to pay any 
assessments for those 7 years. 

The expenses for those 7 years have already been incurred on the basis of 
the Order and the regulations. There is no ready source of funds to repay all 
the handlers who would be entitled to repayment, under a holding that the 
assessments were invalid, with no opportunity to correct the mistake. The 
assessment rates for the 7 years produced approximately 72.3 million dollars 
(RX 94, 96, 103, 106, 110, 115, 119). If petitioners are entitled to a repayment 
of their assessments (or to be relieved from the obligation to pay any 
assessments not already paid), every other handler regulated by the Order 
may be entitled to the same relief. The Secretary would certainly have to 
consider whether he should voluntarily repay the assessments to all handlers 
for all or some of the years involved. There is no statute of limitations 
applicable to the filing of a § 8c(15)(A) proceeding by any almond handler 
regulated by the Order. Unless laches were held to be applicable to some of 
the earlier years (as to petitioners and other handlers), all other handlers 


Petitioners also contend that the notice period allowed by the Secretary to comment was 
too short for the 1987-88 and 1988-89 crops, but since no notice period is required, their 
contention is without merit. In any event, the 10- and 12-day comment periods were sufficient, 
given the facts that the assessment rate is merely determined by dividing the total approved 
expenses by the estimated production, and handlers knew long in advance of the comment 
periods what recommendations had been made by the Board. 
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could still file § 8c(15)(A) proceedings as to this same issue.” Even in the 
absence of such § 8c(15)(A) petitions, the Secretary would have to consider 
whether he should voluntarily reimburse all other handlers for all or some of 
the years. 

If the Secretary were to determine that other handlers should be 
reimbursed for all or part of the assessment obligations during the 7 years, the 
only source of funds would be through an increase in the Board’s budget for 
the year in which repayments are to be made. That is, handlers in the 
repayment year would pay an assessment rate that would provide funds not 
only for the current year but for the 7 years involved in this case. Instead of 
the typical assessment rate of about 2.8¢ per pound, the assessment rate for 
the repayment year would be about eight times that amount, or 22.4¢ per 
pound (2.8 x 8 = 22.4). If all handlers in the repayment year handled the 
same proportionate part of the almond crop as they did during the 7 years 
involved here, each handler would merely be providing sufficient money to the 
Board to repay himself. Any handler whose proportionate part of the total 
crop was greater during the repayment year than during the 7 years involved 
here would pay more than he received as reimbursement. Any handler who 
received repayment for those 7 years who was no longer in business (and 
would, therefore, pay no part of the repayment-year’s budget), or whose 
proportionate part of the almond crop in the repayment year was less than 
during those 7 years, would receive more than he paid to the Board. 

The effect of increasing the repayment year’s assessment rate to 
approximately 22.4¢ per pound would have to be carefully considered by the 
Secretary. Could this rate be passed on to producers, or to the buyers? If so, 
what would it do to producers or to the demand for almonds? If it could not 
be passed on, could the handlers afford to pay such an assessment rate, even 
though most, if not all, of the handlers, would be getting a substantial part of 
it back from the Board? Until the possibility of an extraordinary expense 
budget to repay handlers’ assessment monies is ended, will handlers be able 
to sell their businesses to others? Could the Secretary now lawfully establish 
a statute of limitations, that would cut off the existing rights of handlers who 
paid assessment obligations during the period involved here, without giving 
them a reasonable opportunity to file a § 8c(15)(A) proceeding? 


“In my view, laches should apply to any assessment obligation as to which a § 8c(15)(A) 
petition is not filed within 2 years after the Secretary’s issuance of the assessment rule. Cf. 7 
C.F.R. § 1000.6 (providing 2-year period for the termination of obligations under milk marketing 
orders). 





SAULSBURY ORCHARDS, et al. 155 
50 Agric. Dec. 23 


The difficulties that would be presented, if the failure to engage in notice- 
and- comment rulemaking required complete invalidation of the assessment 
rates for the 7 years in question, strongly support the remedy of permitting the 
Secretary to correct his error by retrospective rulemaking, through engaging 
in notice-and-comment rulemaking as to these 7 years at this time, and issuing 
the retrospective assessment rates that he would have issued, based on all of 
the knowledge gained through the notice-and-comment rulemaking 
proceedings. 

Another reason supporting the retrospective rulemaking approach is the 
fact that the failure to engage in notice-and-comment rulemaking, if it were 
required by the APA, is a technicality that is not likely to produce any new 
information not known to the Secretary through the public-meeting approach 
and Committee-and-Board-meeting approach now followed under the 
program. The regulated industry is relatively small (there are just over 100 
handlers) and highly knowledgeable as to the public meetings and other 
means that are employed to acquaint the Secretary with all of the facts 
influencing his ultimate decisions. The same things happen each year at about 
the same time, and they are widely publicized in industry circles. 
Furthermore, the assessment rate does not change drastically from year to 
year, absent some significant program change. For example, in the 7 years 
involved here, the assessment rates were 2.8¢, 2.85¢, 2.85¢, 2.85¢, 2.78¢, 2.7¢, 
and 2.6¢, all "less any amount credited pursuant to § 981.41 but not to exceed 
2.5¢ per pound." (The creditable assessment figure of 2.5¢ per pound did not 
change at all during the 7 years.) Considering all of the information available 
to the Secretary from industry meetings and Board and Committee 
recommendations, it is not realistic to believe that the Secretary would have 
changed the assessment rate, including the creditable portion thereof, if 
notice-and-comment rulemaking had been engaged in. But if it is held that 
the Secretary’s failure to engage in notice-and-comment rulemaking was fatal 
error, the only reasonable remedy is to remand the proceeding so that the 
Secretary can retrospectively issue the appropriate assessment rates for those 
7 years based upon the knowledge derived from the new notice-and-comment 
rulemaking. If a reviewing court should disagree with this view, consideration 
should also be given as to whether any reimbursement is just and reasonable, 
considering all of the facts and circumstances (see the quotation from 
Wileman I, set forth in § I of the Additional Conclusions by the Judicial 
Officer). 
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The Rules Imposing the Assessment Rates From 1980-81 
Through 1988-89, Each of Which Was Issued after the 
Handling of Almonds Had Begun for the Crop Year, Were Not 
Invalid Retroactive Regulations. 


The ALJ held that the rules imposing the assessment rates from 1980-81 
through 1988-89, issued after the handling of almonds had begun for each 
crop year, were retroactive in effect and therefore invalid. The ALJ 
concluded (Initial Decision at 74-82): 


Respondent explains in its brief that the Order provides that the 
Board will submit its budget of expenses for the crop year starting on 
July 1, to the Secretary by August 1. 7 C.F.R. § 981.80 (1989). This 
timetable is necessary in order to permit crop estimates which are done 
in July. The Secretary needs time to review the budget and as a result 
"the assessment regulation will normally be enacted with a retroactive 
effective date.". (Respondent’s Brief, p. 77) As a result of this 
statement by Respondent, in a Post-Hearing Order, I requested the 
parties to respond to the following question: 


3. In In re Cal-Almond, Inc., 89 AMA Docket No. F&V 
981-5 and 981-6, Chief Administrative Law Judge, Victor W. 
Palmer, decided that a rulemaking action of the Secretary was 
not in accordance with law since it was retroactive. Judge 
Palmer, quoting Supreme Court Justice Kennedy in Bowen v. 
Georgetown Univ. Hosp., 488 U.S. 204, 109 S.Ct. 468 (1988), 
explained that retroactive rulemaking is invalid without an 
express statutory grant and that "there is no express provision 
for retroactive rulemaking in the Agricultural Marketing 
Agreement Act." Should the decision in Jn re Cal-Almond, Inc. 
be applied to the assessment regulations discussed by 
Respondent at page 77 of his brief in this case? Please discuss. 


In Cal-Almond, Judge Palmer, held that the Secretary’s rulemaking 
action requiring handlers to hold in reserve 25% of the almonds 
handled during the 1988-89 crop year was not in accordance with law 
because it was retroactive. In re Cal-Almond, Inc., 89 AMA Docket 
No. F&V 981-5 and 981-6, March 19, 1990. The final rule was 
published on January 25, 1989, and applied to all almonds received by 
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handlers from July 1, 1988, to June 30, 1989. Judge Palmer relied on 
the Supreme Court’s decision in Bowen, that retroactive rulemaking is 
invalid without an express statutory grant: 


Retroactivity is not favored in the law. Thus, congressional 
enactments and administrative rules will not be construed to 
have retroactive effect unless their language requires this result. 

By the same principle, a statutory grant of legislative 
rulemaking authority will not, as a general matter, be 
understood to encompass the power to promulgate retroactive 
rules unless that power is conveyed by Congress in express 
terms .... Even where some substantial justification for 
retroactive rulemaking is presented, courts should be reluctant 
to find such authority absent an express statutory grant. 


Bowen, 109 S.Ct. at 471 (citations omitted). Judge Palmer found that 
there was no express grant in the AMA providing for retroactive 
rulemaking. Judge Palmer also noted that the respondent’s argument 
that the petitioners had conducted their operations as if a reserve 
would be required was irrelevant, as this was not a factor for 
determining whether a rule was improperly retroactive, under Bowen. 


Petitioners adopted Judge Palmer’s reasoning in their Response to 
the Post-Hearing Order. Petitioners explain that in each crop year 
from 1980 through 1989, the Board recommended the budget and 
assessment rates in their July meeting, shortly after the crop year had 
begun, but before the handlers received almonds for that crop year. 
However, the Secretary did not always issue the rule before the 
handlers received almonds. In 1980, the Secretary issued a final rule, 
without issuing a proposed rule, on August 26, 1980. (RX 94) In 1981, 
the Secretary issued a final rule, without issuing a proposed rule, on 
September 24, 1981. (RX 96) In 1982, the Secretary issued a final 
rule, without issuing a proposed rule, on October 19, 1982. (RX 103) 
In 1983, the Secretary issued a final rule, without issuing a proposed 
rule, on October 5, 1983. (RX 106) In 1984, the Secretary issued a 
final rule, without issuing a proposed rule, on September 27, 1984. 
(RX 110) In 1985, the Secretary issued a final rule, without issuing a 
proposed rule on September 9, 1985. (RX 115) In 1986, the Secretary 
issued a final rule, without issuing a proposed rule, on October 17, 
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1986. (RX 119) In 1987, the Secretary issued a proposed rule on July 
28, 1987, and issued the final rule on December 1, 1987, authorizing 
the 2.5 cents per pound credit. (RX 125, 126) The Secretary did not 
approve the budget and assessment rate until a proposed rule was 
issued on January 7, 1988, and a final rule was issued on April 14, 
1988. (RX 132, 133) For the 1988 crop year, the Secretary issued a 
proposed rule on September 16, 1988, and a final rule on October 31, 
1988. (RX 136, 137) 


Petitioners contend that the Secretary had sufficient time to review 
the budget and assessment rates and issue a rule prior to the handling 
of almonds in a crop year. The handling of almonds commences in 
September. Petitioners argue that the Secretary intended that 
regulations affecting almond crops be in place before handlers began 
receiving the crop. In fact, as Judge Palmer discussed in Cal-Almond, 
the Secretary had selected July 1 as the beginning date for the crop 
years to allow ample time for consideration of Board recommendations 
before the actual handling of almonds commenced for the crop year. 
The Secretary explained in the Recommended Decision: 


The term “crop year" should be defined to mean the 12 
months from July 1 through June 30. The harvesting of 
almonds begins in August, and sales or deliveries of almonds to 
handlers by growers may begin as early as September. Sales 
continue into the next calendar year, and usually reach their 
lowest level in July. It is desirable to have the crop year begin 
a sufficient time prior to the beginning of harvest to permit the 
preparation and issuance of appropriate regulations to govern 
the handling of the coming crop, and it is concluded that July 1 
would be a proper beginning date from this standpoint. 


15 Fed. Reg. 3623, 3628 (1950). 


Petitioners argue that the Secretary has never justified why it takes 
so long to issue the rule, nor has he ever justified applying it 
retroactively. Petitioners assert that the Secretary had sufficient time 
to issue a proposed rule, with a shortened comment period, and a final 
rule before the handlers received the crop. In the alternative, the 
Secretary could have issued an interim final rule approving the 
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assessment rate, and later issued a final rule. The effect of the 
retroactive rules were to apply the assessment rate upon almonds 
received by handlers prior to the Secretary actually imposing the rate 
of the assessments. Petitioners contend that the assessments should 
not apply with respect to almonds received by them before the 
Secretary issued a final rule for each of the crop years in question. 


Respondent argues that the decision in Cal-Almond is incorrect with 
regard to the assessment regulations and should not be applied in this 
case. The decision in Cal-Almond considered the wrong rule. The rule 
authorizing the reserve was the proper rule to be reviewed and not the 
rule setting the reserve amount. The rule authorizing the reserve 
created the legal obligation to withhold a reserve, while the rule setting 
the amount did merely that, set the amount. 


Respondent argues that in the present case, the rule in question is 
the rule requiring the handler to pay assessments, 7 C.F.R. § 981.81 
(1989), not the annual rule approving the Board’s budget and setting 
the assessment rate, that creates the obligation. The annual rule 
merely authorizes the expenditures by the Board. Since section 981.81 
was properly promulgated, and is prospective in its application, there 
is no retroactivity problem. 


Respondent explains that the Supreme Court disfavored the 
retroactive effect of the rule in Bowen because it resulted in an 
“unreasonably harsh action." Bowen, 109 S.Ct. at 471 (quoting 
Brimstone R. Co. v. United States, 276 U.S. 104, 122 (1928)). 
Respondent asserts that the application of the assessment rate to 
almonds handled prior to the promulgation of the rate, was not harsh. 
Respondent argues that handlers knew each year in February what the 
Board’s tentative proposed assessment rate would be. Further, there 
was no evidence that the handlers would have altered their activities 
with regard to the assessment rates. There was prior notice of the 
formula for calculating the assessment rate, as provided in the Order. 
The estimated crop is divided into the approved budget and applied to 
the almonds handled during the crop year. 


Respondent argues that Justice Scalia’s concurrence supports its 
position that the assessment rule is valid. Justice Scalia discussed the 


159 





160 AGRICULTURAL MARKETING AGREEMENT ACT 


APA at length. He noted that under the APA, rules which must be 
prospective are “primarily concerned with policy considerations." 
Bowen, 109 S.Ct. at 477. The policy of assessments is implemented by 
section 981.81 and is prospective, although it has an affect on past 
transactions, i.e., the almonds handled the first few months of the crop 
year. Justice Scalia notes that this effect on past transactions is 
permissible, provided it is not a change in past law. Id. at 477-78. 


Respondent argues that if the rule is found to be retroactive, it is 
not invalid, as the AMAA provides for retroactive rulemaking. The 
AMAA provides that each order: 


[S]hall provide that each handler subject thereto shall pay to any 
authority or agency established under such order such handler’s 
pro rata share (as approved by the Secretary) of such expenses 
as the Secretary may find are reasonable and are likely to be 
incurred by such authority or agency, during any period specified 
by him .... 


7 USL. § 610(b)(2)(ii) (1988). 


I find that the rules imposing the assessment rate, that were 
promulgated after the handling of almonds had begun for that crop 
year, were retroactive in effect and therefore invalid. 


Respondent contends that the regulation at issue is section 981.81. 
Section 981.81 provides in relevant part: 


(a) | Requirement for payment. Each handler shall pay to 
the Board on demand by the Board, from time to time, such 
sum less any amounts credited pursuant to § 981.41, based on 
such rate per pound of almonds, kernel weight basis, received 
by him for his own account (except as to receipts from other 
handlers on which assessments have been paid) as the Secretary 
finds is necessary to provide funds to meet authorized board 
expenses and the operating reserve requirement, and establishes 
for the crop year... . 
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7 C.F.R. § 981.81(a) (1989) (emphasis added). Section 981.81 does not 
compel the handler to pay an assessment until the Secretary directs the 
handler to pay. Section 981.81 clearly authorizes the Secretary to 
impose an assessment. However, the legal obligation to pay is not 
imposed until the Secretary directs that an assessment is necessary for 
the crop year and determines the amount of the assessment. 


Justice Scalia concluded that the APA clearly requires prospective 
rulemaking. Section 551(4) of the APA requires a rule to have a 
"future effect" and further provides for the "approval or prescription for 
the future of rates ...." Bowen 109 S.Ct. at 475-80; 5 U.S.C. § 551(4) 
(1988) (emphasis added). Justice Scalia stated: 


It seems to me clear that the phrase "for the future"--which even 
more obviously refers to future operation rather than a future 
effective date--is not meant to add a requirement to those 
contained in the earlier part of the definition, but rather to 
repeat, in a more particularized context, the prior requirement 
“of future effect." 


Id. at 476. Therefore, unless the AMAA provides for retroactive 
rulemaking, the Secretary has no authority to issue rules retroactively. 


Section 10(b)(2)(ii) of the AMAA does not permit retroactive 
rulemaking, but in fact uses prospective language. Section 10(b)(2)(ii) 
states that handlers may be assessed pro rata for expenses, that the 
Secretary may “determine to be appropriate" and “are likely to be 
incurred" by the Board. 7 U.S.C. § 610(b)(2)(ii) (1988). The phrase 
“during any period specified by him" in no way suggests that Congress 
intended the AMAA to authorize retroactive rulemaking. The phrase 
seems to imply that the Secretary may determine the length of time for 
which a budget will apply, where the Secretary has determined the 
expenses likely to be incurred by the Board. In the Order, the 
Secretary has decided that a budget will apply from July 1 to June 30 
of each crop year. As the Court explained in Bowen, the authorizing 
statute must specifically provide for retroactive rulemaking. Express 
language allowing retroactive rulemaking is needed. 
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Petitioners explain that if Respondent’s argument that the Secretary 
can impose the assessment rate at any time is carried to its logical 
extreme, then the Secretary could wait until the end of the year and 
impose an assessment rate, or wait a year, two years, and impose a rate 
for all of the previous years making it retroactive and compelling 
handlers to pay the assessment. The APA and the Court in Bowen, 
make this assertion invalid. 


Respondent’s argument that the handlers were on notice as early as 
the February proceeding the crop year as to what the recommended 
assessment rate would be is rejected. Notice is not relevant. Bowen, 
109 S.Ct. at 475. Respondent makes the process sound automatic that 
the Board determines the assessment rate, and the Secretary then 
imposes the rate. This is not the case. The Board is to determine its 
budget and make a recommendation to the Secretary of the assessment 
rate, based on the estimated expenditures of the Board. The Secretary 
is then supposed to review this material and approve or disapprove as 
he determines is necessary. Thus, the assessment rate could be 
changed, or the Secretary could even decide not to impose an 
assessment rate. Handlers should not have to start a crop year under 
the assumption that an assessment might be imposed, but are entitled 
to notice that an assessment will be imposed. The Secretary could 
accomplish this by interim rulemaking, or by providing for a shortened 
notice and comment period to allow for promulgation of the rule prior 
to the handling of almonds. 


Respondent mischaracterizes Justice Scalia’s discussion of 
"secondary" retroactivity. Justice Scalia states: 


A rule with exclusively future effect (taxation of future trust 
income) can unquestionably affect past transactions (rendering 
the previously established trusts less desirable in the future), but 
it does not for that reason cease to be a rule under the APA. 


Bowen, 109 S.Ct. at 477. In Bowen, the Secretary of Health and 
Human Services changed the law retroactively while a prior rule was 
in effect. This is not permitted by the APA. Id. 
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Here the rule at issue is the rule establishing the assessments, which 
is enacted annually. There is no rule in effect until the adoption of the 
rule establishing the assessment for that crop year, and as a result the 
promulgation of that rule changes the law. It imposes an assessment 
where there was none. This is precisely the situation prohibited by the 
APA. 


The assessment rates established each year relevant here, and the 
creditable portion thereof, are set forth in the following table (RX 94, 96, 103, 
106, 110, 115, 119, 126, 133, 137): 


Assessment Rates and Creditable Portion Thereof 


Crop Year Assessment Rate Creditable Portion 
Cents Per Pound Cents Per Pound 


1980-81 2.8 ye 
1981-82 2.85 2.5 
1982-83 2.85 2.5 
1983-84 2.85 2.5 
1984-85 2.78 2.5 
1985-86 2.7 2.5 
1986-87 2.6 2.5 
1987-88 2.8 2.5 
1988-89 2.65 25 


No one who has any in-depth familiarity with the Almond Marketing 
Order Program would deny the fact that petitioners have no real interest in 
the retroactivity issue, except insofar as they hope to avoid their assessment 
obligations because of what they regard as fatal error. As a practical matter, 
it makes no difference whatever to petitioners whether they know the exact 
assessment rate and creditable portion thereof before they actually receive 
almonds in a marketing year. The assessment rate and creditable portion do 
not change materially from year to year. In fact, the creditable portion has 
been exactly 2.5¢ per pound from 1980-81 (and at least for the year before 
that), until the present. The assessment rate has not varied by more than a 
quarter of a cent per pound during those years. There are only slightly over 
100 handlers regulated by the Order, and those handlers are well aware of the 
fact that an assessment will be in effect each year, unless the program is 
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terminated, and they are well aware of the Board’s recommendation as to the 
assessment rate, including the creditable portion thereof, made in about 
February of each year. Whether the Secretary later changes the Board’s 
recommendation by a tenth of a cent, or so, would have no effect whatever on 
a handler’s business decisions. Even if the Secretary's determination was a 
cent or two different from the Board’s recommendation (which would never 
be expected to happen, in practice), that would not affect a handler’s business 
decisions. (The rate is the same for all of a handler’s competitors, and the 
total assessment is so small compared to the value of the almonds that a 
handler would not change his personal production or his handling for others 
because of the assessment rate.) Accordingly, this issue should be seen as it 
actually is—an attempt by petitioners to find some legal technicality to relieve 
them from all assessment obligations during this period. 

It is significant that although petitioners’ Amended Petition alleges a 
multitude of reasons why the assessment rate regulations (including the 
creditable portion thereof) are unlawful, petitioners do not allege retroactivity 
as one of the grounds. In addition, in The Parties’ Joint Submission of Issues 
to be Decided, filed March 29, 1989, the retroactivity issue was not raised. 
Hence "retroactivity" is a legal afterthought, having no real effect on 
petitioners. 

Furthermore, petitioners’ failure to raise the retroactivity issue in their 
Amended Petition precludes us from considering the matter in this § 
8c(15)(A) proceeding. As stated in Jn re Farm Fresh, Inc., 49 Agric. Dec. 23, 
slip op. at 52-53 (Apr. 12, 1990), appeal docketed, No. CIV-90-688 T (W.D. 
Okla. May 1, 1990): 


In addition to disagreeing with the ALJ on the merits of the Notice 
of Hearing issue, I disagree with the ALJ on procedural grounds. That 
is, I believe that it was inappropriate for the ALJ to hold that the 
Notice of Hearing (and therefore the amendatory order) was invalid on 
the basis of a sentence in the Notice of Hearing not relied upon by the 
petitioner. It should be noted that this is not the typical proceeding 
brought before the ALJs whereby the Department is the complainant, 
and the ALJ might appropriately note sua sponte a ground of defense 
not noticed by the respondent’s counsel. Rather, a § 8c(15)(A) 
proceeding is instituted by a private party, who is responsible for 
framing the issues. Under § 8c(15)(A) of the Act (7 U.S.C. § 
608c(15)(A)), only a handler may file "a written petition" challenging 
an order, or any provision thereof, after which the handler shall be 
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given opportunity for a hearing “upon such petition, in accordance with 
regulations made by the Secretary," and with a ruling made “upon the 
prayer of such petition...." Neither the statute nor the Rules of 
Practice authorize an ALJ or the Judicial Officer to challenge an order 
or a provision thereof upon a basis not raised by the handler [in the 
petition]. The Rules of Practice require the petition to specifically state 
the "grounds" for the challenge (7 C.F.R. § 900.52(b)(4)), limit the 
evidentiary record to matters relevant and material to those grounds (7 
C.F.R. § 900.60(d)), and require the ALJ to base his decision on that 
record (7 C.F.R. § 900.64(c)). 


Even though the petitioner contested the adequacy of the Notice of 
Hearing in its petition, petitioner did not rely on the ground relied upon 
by the ALJ in holding that the Notice of Hearing was inadequate. 
Accordingly, I believe that it was error for the ALJ to raise sua sponte the 
issue as to whether the sentence limiting the receipt of evidence "to the 
economic and marketing conditions which relate to the location adjustment 
provisions of the proposed merged and expanded Southwest Plains 
marketing area" precluded the receipt of evidence on the issue as to 
whether Lincoln County should be placed in Zone I. 


Since Congress gave the Secretary jurisdiction only to rule "upon the 
prayer of such petition" (7 U.S.C. § 608c(15)(A)), neither the ALJ nor the 
Judicial Officer has jurisdiction to rule upon an issue not raised in the Petition 
or Amended Petition. 

But even if the retroactivity issue can be considered, in the excerpt from 
Wileman I, quoted in § V of the Additional Conclusions by the Judicial 
Officer, the explanation supports the view that there is no invalid retroactivity 
involved here (even though retroactivity is not directly raised in Wileman I). 
In addition, it is explained in § V of the Additional Conclusions by the Judicial 
Officer that the Almond Order clearly authorizes the issuance of retroactive 
assessment regulations. Those Order provisions were issued on the basis of 
a formal rulemaking record, and there is no challenge as to the evidentiary 
support for those provisions. In addition, I am in agreement with the views 
set forth in Respondent’s Reply to Judge Bernstein’s Post-Hearing Order at 
2-8, insofar as they relate to the issue involved here (leaving aside any 
determination as to whether those views are also correct with respect to the 
issue now pending on appeal in Jn re Cal-Almond, Inc., 89 AMA Docket No. 
F&V 981-6), which are as follows: 
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3. In In re Cal-Almond, Inc., 89 AMA Docket No. F&V 981-6, 
Chief Administrative Law Judge, Victor W. Palmer, decided that a 
rulemaking action of the Secretary was not in accordance with law 
since it was retroactive. Judge Palmer, quoting Supreme Court Justice 
Kennedy in Bowen v. Georgetown Univ. Hosp., 109 S.Ct. 468 (1988), 
explained that retroactive rulemaking is invalid without an express 
statutory grant and that "there is no express provision for retroactive 
rulemaking in the Agricultural Marketing Agreement Act." Should the 
decision in In re Cal-Almond, Inc. be applied to the assessment 
regulations discussed by Respondent at page 77 of his brief in this 
case? Please discuss. [This is the ALJ’s issue discussed below by 
respondent.]} 


The decision in Cal-Almond is wrong with regard to assessment 
regulations and thus should not be applied to this case.’ The 


‘The respondent in Cal-Almond is currently appealing the decision 
in that case to the Judicial Officer. 


following points, which are discussed more fully hereafter, explain why 
this is so. The assessment rule is not retroactive. Furthermore, dless 
of how the rule is characterized, the decision in Georgetown Univ. 
Hosp. does not apply to the situation of the AMAA and the marketing 
orders thereunder. Finally, even if the rule were held to be retroactive 
and the Georgetown Univ. Hosp. case were found to apply, the 
Secretary’s rule is valid as it is authorized by the statute. 


The crucial flaw in the Cal-Almond decision is that it looks at the 
wrong rule. The rule in question is section 81 of the Almond 
Marketing Order (7 C.F.R. 981.81). That rule is prospective only. It 
is that rule that imposes a legal obligation on a handler, requiring a 
handler to pay assessments. The annual rule approving the Board’s 
budget and setting out the assessment rate does not create the 
obligation. A review of the Georgetown Univ. Hosp. (hereinafter G. U. 
Hosp.) case demonstrates that the marketing order provision, i.e., 
section 81, is the equivalent to the rule the Supreme Court was 
discussing with regard to the Secretary of HEW. 
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In that case, the Secretary of HEW had promulgated a rule 
changing a procedure for determining the amount of reimbursement a 
hospital would receive under certain Medicare provisions. The change 
involved the so-called wage-index rule and held that wages paid by 
Federal Government hospitals would be excluded from the 
computation. After the District Court held the change to the rule 
invalid (for failing to provide notice and comment),” the Secretary of 


The Secretary of Agriculture not only provided notice with regard 
to the promulgation of 7 C.F.R. 981.81, but issued that rule only after 
a formal APA on-the-record hearing at which all interested persons 
could comment and participate. 


HEW sought to repromulgate the change with notice and an 
opportunity to comment and to have the change apply retroactively to 
the time when it would have begun had it not been ruled invalid. (G. 
U. Hosp., supra, at 470-71). In our case, the Secretary properly 
promulgated section 81 which establishes the procedure for assessments 
and then applied it only prospectively. In addition, unlike the medicare 
case, there was no change to an existing rule, only an arithmetic 
implementation of that rule. 


The following hypothetical concerning the almond order will 
demonstrate the situation with which the Court in the G. U. Hosp. case 
was concerned, contrasting it with the situation in Saulsbury. Section 
441(c)(4)(ii) of the Order (7 C.F.R. 981.441(c)(4)(ii)), provides that a 
handler may receive credit for advertising in certain specified foreign 
countries. Assume the Secretary amends that rule by deleting West 
Germany from the list of approved countries as of July 1, 1990, (as the 
Secretary of HEW amended her wage index rule to delete Federal 
hospitals). One year later, Handler Doe brings a proceeding under 
section 15 of the AMAA (7 U.S.C. 608c(15)), challenging the deletion 
and the Board’s refusal to give him credit for expenditures in West 
Germany during the 1990-91 crop year. A court issues a final order 
holding that the rule deleting West Germany was not in accordance 
with law as it lacked adequate support in the record (as the Court in 
District of Columbia Hospital Ass’n v. Heckler, No. 82-2520, cited in 
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G. U. Hosp., supra, at 470, held with regard to the Secretary of HEW’s 
change to her wage index rule). Assume the Board then pays back to 
Doe the amount of credit he would have received for his expenditures 
in West Germany. The Secretary, in 1991, then repromulgates the 
deletion of West Germany and directs that it be effective retroactively 
to July 1, 1990. He then seeks to force Doe to repay to the Board the 
amounts he spent in West Germany in 1990 which are retroactively not 
creditable (again, this is just what happened in G. U. Hosp.). Such a 
rule would be impermissible, but is inapposite to the situation in 
Saulsbury. 


In Saulsbury, the Secretary properly promulgated 7 C.F.R. 981.81 
well before applying it to any almonds. Subsequently, handlers were 
required, by section 81, to pay assessments on all almonds handled 
(based on the rate established by the yearly budget). There was no 
change in procedure or impact. Moreover, no handler altered, nor is 
there any assertion that any handler would have altered, his activities 
as a function of the assessment rate. In fact, the handlers knew each 
year in February what the Board’s tentative proposed assessment rate 
was to be. (The Judicial Officer has held that the Secretary should give 
great weight to the recommendations of the industry groups involved 
in the implementation of marketing orders, Jn re Sequoia Orange Co., 
Inc., 4[7] Agric. Dec. [2, 186] (1988) [, aff'd in part and remanded sub 
nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. 
June 14, 1989)].) 


A further analysis of the G. U. Hosp. decision reveals many other 
instances which prove that the Court’s decision applies to a rule such 
as section 81 (7 C.F.R. 981.81) and not the rule approving the Board’s 
budget and establishing a corresponding assessment rate. Justice 
Kennedy cites Brimstone R. Co. v. United States, 276 U.S. 104, 122 
(1928) for the proposition that the reason that retroactive rules are 
disfavored is to prevent "unreasonably harsh action" [109 S. Ct. at 471]. 
Nothing about the application of the assessment rate to almonds 
handled in the period before the precise rate is announced is harsh. 
Handlers know that there will be an assessment pursuant to 7 C.F.R. 
981.81. They know approximately what the rate will be as a result of 
the tentative rate listed by the Board in February. Furthermore, the 
Court relied on legislative history that indicated that providers should 
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know in advance the basis or procedure for establishing the rate of 
reimbursement (although not the actual amount). That is precisely 
what is accomplished by the Almond Order where an almond handler 
knows the procedure and basis for his assessment. The mathematical 
calculation of dividing the estimated crop into the approved budget and 
applying it to all almonds handled during the crop year is the only step 
remaining. Thus the assessment rule complies with another factor with 
which the Court felt a rule must comply, it provides notice of the 
procedure to be followed to the affected parties. 


Justice Scalia’s concurrence also argues for the validity of the 
assessment rule. In addition to the factors above, Justice Scalia 
discusses the APA and the government’s own interpretation of it at 
length. He notes that under the APA, rules which must be prospective 
are "primarily concerned with policy considerations" (G. U. Hosp., 
supra, at 477). The policy of assessments is implemented by 7 C.F.R. 
981.81 and is prospective, although, via the annual budget and 
assessment rate rule, it has an affect on past transactions, i.e., the 
almonds handled the first few months of the crop year. Justice Scalia 
notes that this effect on past transactions is permissible, provided it is 
not a change in the past law (G. U. Hosp., supra, at 477-78). 


‘It is this effect on past transactions to which respondent was 
referring on p. 77 of its Brief. 


Another factor that demonstrates that the approval of the budget 
and the establishment of the assessment rate is not retroactive and, in 
any event, not prohibited, is the fact of who is affected. It is 7 C.F.R. 
981.81 that obligates handlers to pay an assessment, the subsequent 
budget and resulting assessment rate is actually to authorize 
expenditures by the Board. 


Finally, even if the rule is found to be retroactive, and if the holding 
in G. U. Hosp. is found to apply, the rule is nevertheless permissible as 
any retroactivity is specifically authorized by the authorizing statute, the 
AMAA. The AMAA provides that each order "shall provide that each 
handler subject thereto shall pay to [the Board] such handler’s pro rata 
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share (as approved by the Secretary) of such expenses as the Secretary 
may find are reasonable and are likely to be incurred by [the Board], 
during any period specified by him . . .["| (emphasis added) 7 U.S.C. 610 
(b)(2)(ii). Pursuant to this authority the Secretary, in Order 981, has 
established the crop year as the specified period. As petitioners 
themselves note (Tr. 321), the Board and the Secretary must have a 
reasonable estimate of the crop to permit the procedure to operate. 
That can not happen until mid-July at the earliest which is after the 
start of the crop year established by the Secretary pursuant to the 
authority provided to him by the AMAA to specify the applicable 
period. Thus the Secretary has ruled that assessments shall be on ail 
almonds received by a handler during a crop year (7 C.F.R. 981.81) 
and the rate must be based on an estimate which can not occur 
horticulturally until after the crop year has begun and will, by 
prospective rule 7 C.F.R. 981.81, apply to all almonds handled during 
the crop year. 


In addition, after considering petitioners’ argument as to retroactivity, it is 
no longer my view that the assessment rate must be included in a regulation. 
In Wileman I, quoted above in § V, I adopt the view of the ALJ in that case 


that, even though the approval of the budget by the Secretary does not have 
to be accomplished by rulemaking, the levy of an assessment must be done by 
means of a regulation. However, there is nothing in the Agricultural 
Marketing Agreement Act of 1937 that requires that a handler’s assessment 
obligations be set forth in a regulation (see 7 U.S.C. §§ 608c(6)(D, 
610(b)(2)(ii-(iii)). Since the Order, published in the Federal Register after 
a formal rulemaking hearing, expressly requires handlers to pay their pro rata 
share of expenses approved by the Secretary, and expressly authorizes 
retroactive assessment determinations (7 C.F.R. §§ 981.80, .81), it is my 
present view that the Secretary could notify handlers by personal notice or 
otherwise of their assessment obligations, without issuing a regulation. 

If the rules imposing the assessment rates from 1980-81 through 1988-89 
were invalid because of retroactivity (which is not the case), this could not be 
cured by any new rulemaking procedure, but consideration would still have to 
be given as to whether reimbursement is just and reasonable considering all 
of the circumstances, whether laches would preclude recovery for some of the 
years, and whether all handlers should voluntarily be reimbursed by the 
Sccretary (see § V, Additional Conclusions by the Judicial Officer). 
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VII. There Is No Merit to Petitioners’ Appeal. 


Petitioners appeal all of the issues decided adversely to them by the ALJ, 
except the ALJ’s rejection of their third argument under the ALJ’s § V 
(holding that § 981.441 of the Order did not have to be promulgated through 
formal rulemaking rather than informal rulemaking). Petitioners’ appeal is, 
in the main, a rehash of the arguments fully briefed before the ALJ and fully 
briefed in respondent’s responses before the ALJ. In my view, the ALJ 
correctly decided those issues, and no useful purpose would be served by 
further discussion here. Briefly, however, it should be noted that petitioners 
repeatedly argue that when the cooperative bloc-votes against a minority 
recommendation, the Secretary never gets a chance to consider the minority 
view. That is not true. Minority views in minutes or elsewhere are 
transmitted to the Secretary (Tr. 436; see, e.g., RX 87, at 4-5, reporting the 
Board’s 9-1 vote, and discussing the dissenting view of the single dissenter 
(Cloyd Angle, President of Petitioner Cal-Almond, Inc.); PX 62, at 6 (top 4); 
PX 63, at 58-60). 

For the foregoing reasons, the following order should be issued. 


Order 


The relief requested by petitioners is denied and the amended petition is 
dismissed. 


In re: CAL-ALMOND, INC. 
89 AMA Docket No. F&V 981-7. 
Decision and Order filed February 28, 1991. 


Almonds — Delegation of authority — Due process rights — Creditable portion of assessment 
obligation — Marketing promotion including paid advertising — Free speech under First 
Amendment — Regulation of advertisements that qualify for credit towards a handler’s 
assessment obligations. 


The Judicial Officer affirmed that part of the Decision and Order by Judge Hunt (ALJ) 
concluding that the assessment provisions of the California Almond Order, including the 
provisions for crediting a handler for marketing promotion including paid advertising, do not 
involve an unconstitutional delegation of power by the Secretary to the Almond Board, and do 
not violate a handler’s right to due process or freedom of speech. However, the Judicial Officer 
reversed that part of the ALJ’s decision holding that § 981.441(c)(2) of the regulations, setting 
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forth the criteria for determining whether advertisements qualify for credit towards a handler’s 
assessment obligations, violates § 8c(10) of the Agricultural Marketing Agreement Act of 1937. 
The Judicial Officer aiso expressed the view that the ALJ should not have remanded the issue 
to the Secretary (Agricultural Marketing Service) as to the validity of the Board’s rejection of 
petitioner’s two 1989 advertisements, since it is up to the handler to decide whether to seek 
review of the Board’s determination by the Secretary. Also, the issue would now be moot since 
petitioner sought review by the Secretary, who affirmed the Board’s decision. 


Donald A. Tracy, for Respondent. 

Brian C. Leighton, Fresno, CA, for Petitioner. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by a petition filed pursuant to § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 


§ 608c(15)(A)), relating to the Federal Marketing Order Regulating the 
Handling of Almonds Grown in California (7 C.F.R. Part 981).” 


On June 28, 1990, Administrative Law Judge James W. Hunt (ALJ) filed 
an initial Decision and Order holding against petitioner on all issues except 
one. As to the issue decided in petitioner’s favor, the ALJ held that § 
981.441(c)(2) of the Secretary’s regulations (7 C.F.R. § 981.441(c)(2)) conflicts 
with § 8c(10) of the Act (7 U.S.C. § 608c(10)). 

On August 16, 1990, petitioner appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35), as to the 
issues decided adversely to the petitioner. On September 24, 1990, respondent 
appealed as to the issue decided adversely to the Department. On 
December 11, 1990, the case was referred to the Judicial Officer for decision. 

For the reasons set forth below, I agree with respondent’s appeal and find 
no merit in petitioner’s contentions. Accordingly, I am dismissing the petition. 
I am adopting those portions of the ALJ’s initial decision set forth below, with 


“See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, 
§§ 2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stc:kyards Act regulatory program). 
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a few trivial changes, and with additions included within brackets, and 
omissions indicated by dots. Additional conclusions by the Judicial Officer 
follow the ALJ’s initial decision. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This proceeding presents the issue whether the advertising credit provision 
in the Marketing Order for Almonds Grown in California is in accordance 
with law. 

The proceeding was instituted by a petition filed pursuant to section 
8c(15)(A) of the Agricultural Marketing Agreement Act ("AMAA") of 1937, 
as amended, 7 U.S.C. § 608c(15)(A). Petitioner is an almond handler. 

A hearing was held in Fresno, California, on January 25 and 26, 1990. 
Petitioner was represented by Brian C. Leighton, Esq. Respondent, the 
Agricultural Marketing Service, was represented by Carol C. Priest, Esq. 
Post-hearing briefs were filed by both parties. 


Facts 


The Marketing Order for Almonds Grown in California ("Order") requires, 
among other things, that almond handlers pay an annual assessment as part 
of a program to promote the sale and consumption of almonds. However, a 
handler, by conforming to certain requirements, can reduce his assessment by 
having the cost of his direct advertising expenditures credited toward his 
assessment. Petitioner, an independent California almond handler, brings this 
action because two applications for advertising credit he submitted in 1989 
were denied. 

The Almond Order (7 C.F.R. § 981 et seq.) was promulgated through 
formal rulemaking proceedings by the Secretary of Agriculture pursuant to the 
AMAA (7 U.S.C. § 608c(3)). The purpose of marketing orders is to regulate 
the handling of various agricultural commodities, including almonds.’ The 
AMAA in § 608c(6)(I) states that a marketing order may include provisions 


'The AMAA, a depression-era law, provides for marketing orders on the theory that they 
will stabilize prices paid to farmers and provide for an orderly marketing system. Agricultural 
Law § 2.01 Federal Marketing Order Programs (1981). 
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relating to product promotion, advertising, assessments, and credits that can 
be applied toward assessments. 


In the case of the agricultural commodities and the products 
thereof, other than milk and its products . . . orders issued pursuant to 
this section shall contain one or more of the following terms and 
conditions .. .: 


(I) Establishing or providing for the establishment of production 
research, marketing research and development projects designed to 
assist, improve, or promote the marketing, distribution, and 
consumption or efficient production of any such commodity or product, 
the expense of such projects to be paid from funds collected pursuant 
to the marketing order: Provided, That with respect to orders 
applicable to almonds [and 24 other named agricultural commodities] 
such projects may provide for any form of marketing promotion 
including paid advertising and with respect to almonds . . . may provide 
for crediting the pro rata expense assessment obligations of a handler 
with all or any portion of his direct expenditures for such marketing 
promotion including paid advertising as may be authorized by the order 


The AMAA further provides in section 608c(10), with respect 
advertising, that: 


No order shall be issued under this chapter prohibiting, regulating, or 
restricting the advertising of any commodity or product covered 
thereby, nor shall any marketing agreement contain any provision 
prohibiting, regulating, or restricting the advertising of any commodity 
or product covered by such marketing agreement. 


The AMAA goes on to give the Secretary the authority to establish 
agencies to assist it in administering marketing orders, which agencies shall 
have the authority, among other things, to make rules and regulations to 
effectuate the terms and provisions of an order. 

The Almond Order issued by the Secretary provides for the creation of a 
ten-member Almond Board of California ("Board") composed of industry 
representatives to assist in administering the Order. The Secretary selects the 
persons to serve on the Board. A majority vote is required for most Board 
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decisions, but seven affirmative votes are required for a Board decision 
recommending projects to the Secretary involving marketing, promotions, 
advertising, assessments, and advertising credits. 

The Order states in § 981.41 that the purpose of such projects is to “assist, 
improve, or promote the marketing, distribution, consumption, or efficient 
production of almonds." The Order outlines the procedure the Board, with 
the Secretary’s approval, is to follow when engaging in such activities and in 
section 981.41(e) further provides that: 


Before any project involving marketing promotion, including paid 
advertising and the crediting of the pro rata expense assessment 
obligation of handlers is undertaken pursuant to this section, the 
Secretary, after recommendation by the Board, shall prescribe 
appropriate rules and regulations as are necessary to effectively 
regulate such activity. 


The Secretary has adopted such rules and regulations in 7 C.F.R. § 981.401 
et seq.” Section 981.441(c)(2) of these regulations (the section principally 
under challenge in this proceeding) provides that: 


The clear and evident purpose of each advertisement shall be to 
promote the sale, consumption, or use of California almonds, and 
nothing therein shall detract from this purpose. 


The Almond Board has created a Public Relations and Advertising 
Committee ("Committee") to promote almonds. The Committee makes 
annual recommendations to the Board concerning promotional activities, its 
budget, and the assessments to be levied on handlers. The Board then makes 
its recommendations on these matters to the Secretary. Money paid to the 
Board by handlers in lieu of receiving credit for their advertisements is used 
by the Board to defray its costs for the coming year. The committee does 
promotional work but engages in no advertising. 

When a handler wants credit to be applied toward his assessment for the 
advertising he conducts, he submits an application, together with supporting 


These regulations were adopted through informal rulemaking procedures. The AMAA in 
§ 608c(3) only requires that the Order itself be adopted through formal rulemaking proceedings. 





176 AGRICULTURAL MARKETING AGREEMENT ACT 


documentation, to the Board. The Board’s staff reviews the application and 
makes an initial determination whether the handler should receive credit. 

Peggy Leong, the staff manager, testified that one of the first things the 
staff checks is whether the advertisement meets the requirement of § 
981.441(c)(2), that is, whether the clear and evident purpose of the 
advertisement is to promote the sale, consumption, or use of almonds and 
whether anything in the advertisement detracts from that purpose. 

Leong said that most advertising is approved, but that if the staff 
recommends disapproval the handler may appeal to the Committee and then 
to the Board. A USDA representative attends Board meetings, but does not 
participate in or vote on decisions concerning credit applications. However, 
Martin Engler, an employee of USDA’s Agricultural Marketing Service, who 
attends Board meetings, testified that a handler can ask the Secretary (i.c., 
Agricultural Marketing Service) to review decisions by the Board concerning 
advertising credits. This review procedure, however, has not been 
incorporated into the Secretary’s regulations. In the instant case, two 
applications for advertising credit submitted by petitioner in 1989 were denied 
credit by the staff and Board (petitioner’s exhibits A and B). 

Leong testified that the first of these two advertisements, which ran in a 
local newspaper, was self-promotional and directed at growers rather than at 
consumers, while the second advertisement, which was to run in the Wall 
Street Journal, included petitioner’s comments about his objections to 
provisions in the Order on assessments and almond reserves. Leong said that 
the effect of these comments was "to carry [petitioner’s] fight against the 
marketing Order to the public." (Tr. 86.)° 

Therefore, Leong said, the two advertisements -- being directed at growers 
rather than consumers and containing attacks on the Order -- were not 
creditable because they did not meet the requirements of § 918.441(c)(2) of 
the Secretary’s regulations, that is, the clear and evident purpose of the 
advertisements was not to promote the sale, use or consumption of almonds 
and that material in the advertisements also detracted from this purpose. 

Petitioner has not filed an appeal of the Board’s decision to the Secretary. 


‘In his brief (p. 39), petitioner states that he "vehemently disagrees with the advertising 
provisions of the Almond Marketing Order and believes that the assessments are a penalty 
imposed on independent handlers and imposed by the large competitor, Blue Diamond." The 
assessment rate in 1989 was 2.5 cents a pound. Petitioner estimated that his 1989 assessment 
would be $332,000.00. 
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Argument 


Petitioner, who has the burden of proving that the challenged provision in 
the Order is not "in accordance with law," contends that the provision in the 
Order and regulations allowing the Board to deny advertising credits to 
petitioner is unlawful as not in accordance with law on the grounds that: 

1. The provision is an unconstitutional delegation of power by the 
Secretary to the Board. 

2. It violates petitioner’s right to due process. 

3. It violates petitioner’s right of free speech. 

4. It conflicts with § 608c(10) of the AMAA. 


Discussion 


1. Unlawful delegation 


Petitioner contends that the authority given to the Almond Board to 
determine whether to allow a handler credit for its advertising expenditures 
is an unlawful delegation of the Secretary’s legislative and judicial authority. 

Administrative functions may lawfully be delegated by the Secretary to an 


industry group like the Almond Board, provided the industry group functions 
subordinately to the Secretary and follows standards prescribed by the 
Secretary. Sequoia Orange Co., 45 Agric. Dec. 11, 36-39 (1986). 

In attacks on marketing orders for other agricultural commodities it has 
been found that the orders in those cases adhered to the requirements for 
lawful delegation of authority, and, therefore, “[c]onstitutional challenges 
directed against marketing orders because of their administration by self- 
interested industry members have been specifically denied for the reason that 
the Secretary has retained ultimate authority." Sequoia Orange Co., 47 Agric. 
Dec. 2, 184 (1988) [, aff'd in part and remanded sub nom. Riverbend Farms, 
Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 14, 1989), appeal 
docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 90-15781 (9th Cir. 
June 11, 1990)]. 

The record here shows that the Almond Board has followed the standards 
prescribed by the Secretary in determining whether handler advertisements are 
creditable and that, as discussed below, the Secretary retains the authority to 
make the final decision. Accordingly, as the Board functions subordinately to 
the Secretary, who retains ultimate authority over matters relating to 
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advertising credits, there has been no unlawful delegation of the Secretary’s 
authority. 


2. Due Process 


Petitioner contends that he was denied due process because decisions 
whether to allow him credit for his advertisements are based on the staff's 
subjective value judgment. He also suggests that the review procedure is 
unfair because half of the advertising committee members and a majority of 
the Board members that review the staff's recommendations represent 
petitioner’s major competitor, Blue Diamond, a large cooperative. 

The staff's authority in deciding whether advertising is creditable is not 
unfettered. The staff is required to follow the standards prescribed by the 
Secretary. In the two instances involved here the applicable standard related 
to whether the advertisements promoted the sale, use, or consumption of 
almonds, and whether anything in the advertisements detracted from that 
purpose. 

One of petitioner’s advertisements was a self-promotional piece directed 
at growers, while the other, although promoting almonds, included critical 
comments concerning petitioner’s objection to the marketing order. In these 
circumstances, it was neither arbitrary, nor capricious, nor an exercise of 
subjective value judgment, for the staff to determine, based on the Secretary’s 
objective standard, that the advertisements contained material that detracted 
from promoting the sale, use, or consumption of almonds. Therefore, as the 
staffs procedure was to follow the Secretary's standards it did not violate 
petitioner’s due process. 

With respect to his complaint that his competitor, a large cooperative, sits 
in judgment of his advertising, petitioner raises a matter that is a potentially 
troubling problem in any marketing order industry where a dominant 
cooperative is in the position on the industry board to use its clout to the 
disadvantage of smaller independents. This power of cooperatives is well 
recognized by the Secretary. As pointed out in Sequoia Orange Co., AMA 
No. F&V 908-2 (Aug. 17, 1989) (which quoted extensively from Congressional 
reports, court decisions, and prior decisions by the Secretary), [rev’d, No. 
CV-F-89-632-EDP (E.D. Cal. Nov. 28, 1990)], marketing orders are designed 
to benefit cooperatives and may even have the effect of giving them a 
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monopoly of the market.‘ Sequoia also noted that cooperatives are put in a 
position by marketing orders where their “ulterior motives" may be their own 
“aggrandizement" and that they may use their power on an industry board to 
defeat minority views. 

The existence and exercise of this power, while lawful, obviously creates 
a... risk that an independent handler like petitioner may not get a fair shake 
from an industry board whose majority is composed of representatives from 
a large competitor. 

Although there is no evidence in the record that petitioner’s competitor 
used its power on the Board to deny petitioner credit for his advertising, the 
competitor is nonetheless in a position where it could for its own 
“aggrandizement" take action under the cloak of authority of the marketing 
order that would unfairly affect petitioner’s interests. There is, therefore, a 

. risk in this procedure that petitioner’s due process rights may be 
jeopardized. However, this procedure is not necessarily invalid if additional 
procedural due process safeguards are present. Matthews v. Eldridge, 424 U.S. 
319, 335 (1976). 

There are, I find, such additional safeguards present here. First, a 
representative from the Secretary is present when the Board considers 
requests for advertising credits. Although the representative’s function is 
somewhat murky, one function he does provide is oversight for the Secretary 
through the reports he makes to his superiors who, in turn, would presumably 
correct any misapplication or abuse of the order. Cf. Chiglades Farm, Ltd. v. 
Butz, 485 F.2d 1125, 1134 (Sth Cir. 1973), cert. denied, 417 U.S. 968 (1974). 

Second, petitioner has the right to appeal the Board’s decision to the 
Secretary who can then make a final decision on the matter. 

Although petitioner argues that these procedural safeguards are not written 
or spelled out in the order or regulations, they do in fact exist. Thus, whether 
in the regulations (as they should be) or not, they constitute safeguards that 
ensure petitioner’s right to due process.’ Petitioner’s due process was 
therefore not denied. 


“Blue Diamond claims that its share of grocery store shelf space for its products is 92 percent 
(petitioner’s exhibit H). 


‘Contrary to petitioner’s argument, his due process is not violated because there is review 
of his application by the staff and Committee, as well as by the Board. If anything, this 
procedure provides more protection for petitioner than the Order requires. 
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3. Free Speech 


Petitioner contends that the promotional assessment program violates his 
right of free speech because he must advertise according to the type of 
advertising his competitors on the Almond Board consider appropriate. 

The Board, however, does not decide what types of advertising petitioner 
can engage in. Petitioner makes that decision, but if he wants to claim credit 
for his advertisements he must conform to requirements established by the 
Secretary. 

Even so, petitioner does not lose his right of free speech when he seeks 
credit for his advertising, since advertising is a protected form of "commercial" 
speech. Commercial speech can be constitutionally restricted by the 
government . . . when the government shows that it has a substantial interest 
in doing so and when it uses means that directly advance that interest. 
Zauderer v. Office of Disciplinary Counsel of the Supreme Court of Ohio, 471 
US. 626, 637 (1985). 

The government certainly has a substantial interest in the economics of 
agricultural products and an ideologically neutral law imposing mandatory 
assessments on members of a particular agricultural industry to promote the 
products of that industry, although impacting on an industry member’s free 
speech, does not necessarily violate the free speech rights of that member. 
United States v. Frame, 885 F.2d 1119 (3rd Cir. 1989), cert. denied [, 110 S. Ct. 
1168], _US.__ (1990).° 

In this case, the Congress has expressly found in the AMAA that a 
promotional assessment program may be appropriate for the almond industry. 
In view of this expression of interest by the Congress, I find that the 
government has indicated that it has a substantial interest in the economic 
well-being of that industry. (See also Cal-Almond, Inc., et al., 89 AMA No. 
F&V 981-5, slip op. at 28-29 (March 19, 1990)). Accordingly, as the Almond 
Order is an ideologically neutral program that serves only to advance the 


‘Petitioner contends that, unlike Frame, his advertisements are entitled to the greater 
protection afforded noncommercial speech because they contain his ideological and philosophical 
opposition to assessments. The almond assessment program, however, like the program in 
Frame, is ideologically neutral and serves only to engage in commercial speech on behalf of 
members of the industry. Petitioner’s attempt to insert his personal views in his advertising does 
not thereby change the commercial character of the advertising, for, as the court noted in 
Zauderer (p. 637, n.7), “advertising which ‘links a product to a current public debate’ is not 
thereby entitled to the Constitutional protection afforded noncommercial speech." 
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products of the almond industry it does not violate petitioner’s right of free 
speech. [As to the Judicial Officer’s views as to the appropriate test for 
government regulation which impinges on commercial free speech, see In re 
Saulsbury Orchards & Almond Processing, Inc., 50 Agric. Dec. 23, slip op. at 
82-83 (Jan. 23, 1991), (attached as an Appendix to this decision), appeal 
docketed, No. CV-F-91-064 REC (E.D. Cal. Feb. 8, 1991)]. 


4. Section 981.441(c)(2) of the Secretary’s Regulations v. Section 608c(10) 
of the AMAA 


Findings of Fact 


1. Petitioner Cal-Almond, Inc., is a California corporation whose mailing 
address is 6049 Leedom Road, Hughson, California 95326. 

2. At all times material herein, petitioner was a handler of almonds in the 
State of California. 

3. A marketing order for California Grown Almonds was promulgated by 
the Secretary of Agriculture to, in part, promote the sale, use and 
consumption of almonds. 

4. The order provides for a ten-member Almond Board composed of 
industry representatives to assist the Secretary in administering the Order 
according to standards prescribed by the Secretary. 

5. The Board functions subordinately to the Secretary and the Secretary 
retains ultimate authority over the administration of the Order. 

6. The Secretary has promulgated rules and regulations to implement the 
order. 

7. The Almond Board has created a Public Relations and Advertising 
Committee to promote the sale, use and consumption of almonds. 

8. The Almond Board, pursuant to the Secretary’s Order and regulations, 
has imposed assessments on handlers as part of its program to promote 
almonds and allows handlers credit toward their assessments for their direct 
advertising expenditures. 

9. Handlers may receive credit only if they comply with the Secretary’s 
regulations concerning their advertising. 

10. A Board staff reviews applications for credit and makes 
recommendations to the Board concerning whether an advertisement is 
creditable. 
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11. The Board’s decision on whether an advertisement is creditable may 
be appealed to the Secretary. 

12. The Board and its staff follows the Secretary’s standards concerning 
whether an advertisement is creditable. 

13. The Secretary’s standards regulate both the amount of advertising 
expenditure that may be creditable and the content of the advertisement [that 
may be creditable]. 

14. Petitioner submitted two advertisements for credit in 1989. 

15. The Board denied petitioner credit for the two advertisements 
because they did not meet the Secretary’s standards regulating the content of 
the two advertisements. 

16. _‘ Petitioner did not appeal the Board’s decision to the Secretary. 


Conclusions of Law 


1. The Secretary's Order and regulations do not constitute an unlawful 
delegation of the Secretary’s authority. 

2. The Secretary’s Order and regulations do not violate petitioner’s right 
of due process or free speech. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Most of the issues presented in this case were decided by the Judicial 
Officer in In re Saulsbury Orchards & Almond Processing, Inc., 50 Agric. Dec. 
23 (Jan. 23, 1991), appeal docketed, No. CV-F-91-064 REC (E.D. Cal. Feb. 8, 
1991), which is attached as an Appendix to this decision. 

The ALJ’s views that § 981.441(c)(2) of the regulations (7 C.F.R. § 
981.441(c)(2)) violates § 8c(10) of the Act (7 U.S.C. § 608c(10)) is contrary 
to my views set forth in Saulsbury (slip op. at 125-32), which are adopted by 
reference here.’ 

Since I am dismissing the petition, there is no need to decide whether the 
ALJ’s conclusion, that the case should be remanded to the Secretary 
(Agricultural Marketing Service) to review the Board’s determination as to 
petitioner’s two 1989 advertisements, would have been correct. However, if 


"The petitioner here is also a petitioner in Saulsbury, but it makes no difference in this case 
whether res judicata or stare decisis is applicable. 
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I were to decide the issue, I would disagree with the ALJ, since it is up to the 
handler to decide whether to seek review of the Board’s determination by the 
Secretary. In any event, the issue would now be moot inasmuch as petitioner 
later sought review by the Secretary, and the Secretary affirmed the Board’s 
decision. 

For the foregoing reasons, the following order should be issued. 


Order 


The relief requested by petitioner is denied and the petition is dismissed. 


APPENDIX 


In re Saulsbury Orchards & Almond Processing, Inc., 50 Agric. Dec. 23 
(Jan. 23, 1991), appeal docketed, No. CV-F-91-064 REC (E.D. Cal. Feb. 8, 
1991). 

[Not published herein.-Editor] 


In re: CAL-ALMOND, INC. and GOURMET PACKING CO., INC. 
89 AMA Docket No. F&V 981-5. 


In re: GOLD HILLS NUT CO., INC. 
89 AMA Docket No. F&V 981-6. 
Decision and Order filed March 8, 1991. 


Almonds — Due process rights — APA notice and comment requirements — Assessments on 
reserve almonds — Retroactive regulations — Reserve requirements — Contract constitutes 
handling — Monetary damages not available. 


The Judicial Officer reversed that part of the initial Decision and Order by Chief Judge Palmer 
(ALJ) holding that the 1988-89 rules requiring petitioners to hold 25% of their almonds in 
reserve and to pay administrative assessments under the Marketing Order for Almonds Grown 
in California were invalid retroactive rules. The 15-day comment period for the 25% reserve 
rule was adequate. Departmental Regulation 1512-1 and Executive Order No. 12,291 do not 
afford a basis for a private party to challenge Departmental action. The reserve rule is not a 
taking of property without just compensation in violation of the Fifth Amendment. The reserve 
rule is a valid exercise of the commerce power. A contract for the disposition of reserve 
almonds, entered into before the release of the reserve, constitutes a sale or consignment, which 
is an act of handling. An agency’s interpretation of its own regulations is entitled to great 
weight. The Almond Board’s requirement that reserve almonds be stored within the State of 
California was valid. The 10-day comment period for the handler assessment rule was adequate. 
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Assessments on reserve almonds are authorized under the Order. The statement of basis and 
purpose issued in support of the assessment rule is adequate. The Almond Board’s act of 
placing an informational newspaper advertisement informing growers of their obligations under 
the Order imposed no legal obligation upon petitioners, and is not reviewable in this proceeding. 
The assessment of monetary damages is not authorized in § 8c(15)(A) proceedings. 


Donald A. Tracy, for Respondent. 

Brian C. Leighton, Fresno, CA, for Petitioners. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by petitions filed pursuant to § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 


§ ars relating to the Federal Marketing Order Regulating the 
Handling of Almonds Grown in California (7 C.F.R. Part 981). 


On March 19, 1990, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) filed an initial Decision and Order holding against petitioners on all 
issues except two. As to the issues decided in petitioners’ favor, the ALJ held 
that the 1988-89 rules requiring petitioners to hold almonds in reserve and to 
pay administrative assessments were invalid retroactive rules. 

On April 20, 1990, petitioners appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35),” as to the 
issues decided adversely to the petitioners. On April 25, 1990, respondent 
appealed as to the two issues decided adversely to the Department. On 
December 21, 1990, the case was referred to the Judicial Officer for decision. 

For the reasons set forth below, I agree with respondent’s appeal and find 
no merit in petitioners’ contentions. Accordingly, I am dismissing the 
petitions. I am adopting those portions of the ALJ’s initial decision set forth 
below, with a few trivial changes, and with additions included within brackets, 


“See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ tria) litigation; 10 years’ appe)late litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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and omissions indicated by dots. Additional conclusions by the Judicial 
Officer follow the ALJ’s initial decision. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


These are consolidated proceedings concerning common issues of law and 
fact, initiated by petitions filed pursuant to § 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 608c(15)(A)) (the 
Act). The petitions challenge the lawfulness of obligations imposed upon the 
Petitioners as handlers of almonds grown in California under Marketing 
Order 981 (7 C.F.R. Part 981) (the Order). 

An oral hearing was scheduled to begin on June 6, 1989, but was canceled 
at the suggestion of the parties, who have addressed the issues through the 
filing of documents and briefs. On May 8, 1989, Blue Diamond Growers, Inc., 
moved to intervene. In accordance with 7 C.F.R. § 900.57, Blue Diamond was 
denied the status of an Intervenor but was permitted to file briefs. On August 
17, 1989, Petitioners filed a Joint Opening Brief in which they withdrew a 
number of issues raised in the petitions and refined the issues to be resolved. 

Petitioners’ Joint Opening Brief, at 2-4, specifies fifteen issues for 
adjudication. In essence, they question (a) whether the Secretary’s rulemaking 
action requiring handlers to withhold in reserve 25% of almonds handled 
during the 1988-89 crop year was in accordance with law; (b) whether 
interpretations by the Almond Board and the Agricultural Marketing Service 
(AMS) respecting the actions handlers need to take to comply with the 
reserve requirements were valid under the Act or the Order; (c) whether the 
Secretary's rulemaking action which imposed assessments on all almonds 
handled during the 1988-89 crop year to pay the Almond Board’s expenses 
and the cost of almond advertising and promotion was in accordance with law; 
and (d) whether the Almond Board’s act of placing a newspaper 
advertisement informing growers of possible obligations under the marketing 
order was in accordance with law. 

Briefing was completed on December 5, 1989. The parties and Blue 
Diamond Growers, Inc., have submitted proposed findings of fact, proposed 
conclusions of law, and briefs. The parties have also filed numerous exhibits 
and written statements in response to questions I posed to them regarding the 
way in which the marketing order operated in practice. 

On January 2, 1990, Petitioners filed a request for an evidentiary hearing 
to present evidence in response to Respondent’s and Intervenor’s answers to 
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the questions I had posed. Petitioners’ request expressed concern that the 
purpose of the questions was “to determine the economic impact upon the 
Petitioners in order to make a finding as to whether or not Petitioners’ injury 
is de minimis and what the impact of a reserve has upon the Petitioners." 
This interpretation is incorrect. I posed the questions to obtain a better 
understanding of how the Order actually operates and to compare my 
tentative interpretations of pertinent Order provisions with those of counsel. 
Although Petitioners must demonstrate themselves to be aggrieved handlers 
to meet jurisdictional requirements, the exact magnitude of any dollar 
damages they may have experienced as the result of actions taken under the 
marketing order is not a relevant issue in this proceeding and, accordingly, has 
not been considered. Of the many factual assertions contained in the 
responses, I have included as findings of fact only that Petitioners sell most of 
their almonds into the export market and that they desired to store 1988-89 
reserve almonds at their leased warehousing facilities in West Germany. 
Because these assertions are undisputed and are the only factual components 
of the responses that I have considered to be relevant and helpful evidence, 
there is no need for a hearing. Accordingly, Petitioners’ motion for an 
evidentiary hearing and a status conference is denied, and their motion to 
disregard Respondent’s and Intervenor’s factual assertions, other than as I 


have specified, is granted. 

All materials filed by the parties and Intervenor have been reviewed. To 
the extent indicated below, the proposed findings, conclusions, and arguments 
have been adopted. All other findings, conclusions, and arguments have been 
rejected as irrelevant, immaterial, or lacking legal or factual basis. 


Background 


The California almond industry is regulated by Marketing Order No. 981, 
7 C.F.R. Part 981, promulgated pursuant to the Agricultural Marketing 
Agreement Act of 1937, as amended, 7 U.S.C. § 601 et seg. The Order 
establishes a regulatory scheme which is applicable to "handlers." Under the 
Order, a "handler" is one who "handles" almonds. Handling is defined in 7 
C.F.R. § 981.16: 


"To handle" means to use almonds commercially of own production or 
to sell, consign, transport, ship (except as a common carrier of almonds 
owned by another person) or in any other way to put into the channels 
of trade, either within the area of production or from such area to 
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points outside thereof, or to receive as the first receiver thereof at any 
point of entry in the United States and Puerto Rico, almonds which 
have been exported therefrom and are submitted for reentry or are 
reentered free of duty: Provided, That sales or deliveries by growers 
to handlers within the area of production shall not be considered as 
handling. 


The Order is administered by the Almond Board of California (the 
Board), which is an elective body composed of industry representatives. See 
7C.F.R. §§ 981.30-.40. The duties of the Board include acting as intermediary 
between the Secretary and industry members; investigating and collecting data 
on growing, shipping, and marketing conditions with respect to almonds; 
furnishing pertinent information to the Secretary; and keeping records of its 
acts and transactions. 7 C.F.R. § 981.39. 

The Board is authorized: 


to incur such expenses as the Secretary may find are reasonable and 
likely to be incurred by it during each crop year, for the maintenance 
and functioning of the Board, including the accumulation and 
maintenance of an operating reserve fund, and for such purposes as the 


Secretary may, pursuant to the provisions of this subpart, determine to 
be appropriate. 


7 C.F.R. § 981.80. 


The Board is required to submit its recommended budget to the Secretary 
on or before August 1 of each crop year. Funds to cover the Board’s 
expenses are generated by levying assessments on each handler, in proportion 
to the kernel weight of almonds handled. 7 C.F.R. § 981.81. In practice, the 
assessment rate per pound is determined through dividing the total of 
anticipated Board expenditures by the anticipated total kernel weight of 
assessable almends handled by the industry. See, e.g., 53 Fed. Reg. 43850 
(October 31, 1988). 

The Almond Board budget at issue in this proceeding included funds for 
advertising and promotion projects authorized under 7 C.F.R. § 981.41(a). 
That section states in part that: 


[t]he Board, with the approval of the Secretary, may establish or 
provide for the establishment of projects involving ... marketing 
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promotion including paid advertising, designed to assist, improve, or 
promote the marketing, distribution, consumption or efficient 
production of almonds. The Board may also provide for crediting the 
pro rata expense assessment obligations of a handler with such portion 
of his direct expenditure for such marketing promotion including paid 
advertising as may be authorized. 


Under the provision, handlers are given the choice of remitting to the Board 
the full amount of their pro rata expense assessment or applying for credit 
against their obligation in the amount of the difference between the creditable 
portion of their obligation and their direct expenditures for advertising. 7 
C.F.R. §§ 981.41(c) and (d) and 981.441 set forth application procedures, 
limits on the amount of credit and restrictions on the type of advertising for 
which credit may be claimed. 

The almond marketing order also provides that the Secretary shall impose 
restrictions on the quantity of almonds which may be handled in any crop year 
by his designation of the percentages of almonds which shall be salable 
almonds and reserve almonds whenever he finds that such action would tend 
to effectuate the declared policy of the Act. These findings may be based 
upon "recommendations and supporting information supplied by the Board or 
... any other available information.” 7 C.F.R. § 981.47. In establishing such 
salable and reserve percentages for a crop year, the Order provision has the 
Secretary consider the ratio of estimated trade demand to the estimated 
production of marketable almonds, or the allocation quantity of almonds, 
whichever is applicable. In years of estimated oversupply, restrictions on the 
quantity of almonds available in the marketplace have generally been imposed 
to maintain adequate returns to growers. In the event of a small crop the 
following year, reserves are available to meet the trade demand and stabilize 
prices. 

When a reserve percentage is in force, a handler must withhold from 
handling a quantity of almonds having a kernel weight equal to the reserve 
percentage of the weight of all almonds received by that handler for his own 
account during that crop year. This quantity is referred to as the handler’s 
reserve obligation. 7 C.F.R. § 981.50. A handler satisfies his reserve 
obligation by holding in his possession or under his control, in proper storage, 
the prescribed quantity of almonds. The reserve quantity must be maintained 
by the handler at all times while the reserve percentage is in effect. 7 C.F.R. 
§ 981.52. Alternatively, handlers may deliver their reserve quantities to the 
Board. 7 C.F.R. § 981.51. However, this option is rarely exercised. 
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Section 981.70 of the Order provides for the monitoring of compliance with 
the reserve rules and other requirements imposed under the Order. That 
section states in part that "[e]ach handler’s premises shall be accessible to 
authorized representatives of the Board and the Secretary for examination and 
audit of . . . records and for inspection and observation of almonds." 

The Order also contains provisions for handler assessments. 


Findings of Fact 


1, Petitioners, Cal-Almond, Inc., and Gourmet Packing Co., are California 
corporations. Their common mailing address is 6049 Leedom Road, 
Hughson, California 95326. 

2. Petitioner Gold Hills Nut Co., is a California corporation. Its mailing 
address is P.O. Box 482, Snelling, California 95369. 

3. At all times material herein, Petitioners were handlers of almonds in 
the State of California. 

4. Petitioners sell the vast majority of their almonds into the export 
ingredient market. Their whole almonds are not sold in stores in the United 
States or elsewhere under particular brand names. Petitioners sell relatively 
small quantities of whole almonds to consumers in the United States by mail. 

5. On July 20, 1988, the Almond Board of California (the Board) voted 
to recommend to the Secretary of Agriculture that a reserve of 25% be 
established for the 1988-89 crop year. 

6. Subsequent to the July 20, 1988, meeting, the Board published several 
informational notices. A photocopy of one such notice, which would appear 
to be a newspaper advertisement, is in evidence as RX 19. The text states 
that growers who sell their crops to anyone other than a handler registered 
with the Almond Board of California are responsible for obligations under the 
almond marketing order, which include holding 25% of marketable tonnage 
in an unallocated reserve and an assessment of 2.65 cents per pound. The 
notice further states: 


Failure to meet these requirements is a violation of Federal law. 
Willful and deliberate violations carry penalties of a maximum of 
$5,000 per violation. Actions are brought in Federal District Court by 
the Department of Justice. For further information, call or write 
Almond Board of California, P.O. Box 15920, Sacramento, California 
95852 (916) 929-6506. 
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7. On September 16, 1988, AMS published in the Federal Register a 
proposed rule that would establish salable, reserve, and export percentages of 
75%, 25%, and 0%, respectively, for almonds received by handlers during the 
1988-89 crop year. 53 Fed. Reg. 36051 (September 16, 1988). The proposal 
stated generally that the rule is intended to prevent unreasonable fluctuations 
in shipments and prices in view of the very large anticipated supplies of 
almonds, both in California and the rest of the world. 

8. The proposal further stated that, while the rule might restrict the 
quantity of almonds which handlers would sell in normal domestic and export 
markets, the proposed salable and reserve percentages were found necessary 
to lessen the impact on prices of the oversupply of almonds that year, to 
promote stronger marketing conditions, to avoid unreasonable fluctuations in 
prices and supplies, and to improve returns to growers. Reserve almonds 
could be released for sale at a later date if the salable percentage was 
discovered to be insufficient to satisfy the 1988-89 trade demand. This 
demand would include the desirable carryover requirements for the 1989-90 
season. The 25% reserve percentage was proposed to enhance market 
stability during the 1989-90 crop year in the event that 1989 production would 
be insufficient to meet the trade demand. The proposal stated that if the 
reserve was not later released or carried over, the reserve almonds could be 
diverted to secondary outlets. 53 Fed. Reg. 36052 (September 16, 1988). 

9. This proposed rule for salable and reserve percentages was based upon 
a recommendation of the Board and upon other available information. 53 
Fed. Reg. 36052 (September 16, 1988). 

10. The Board based its recommendation for the reserve and salable 
percentages on estimates of marketable supply and combined domestic and 
export trade demand for the 1988-89 crop year. The Board estimated that 
supply for the 1988 season would be 556.8 million kernel weight pounds. This 
amount was based upon the Board’s 1988 crop estimate of 580 million kernel 
weight pounds, minus an estimated 23.2 million kernel weight pounds lost 
through manufacturing and the removal of inedible kernels. 53 Fed. Reg. 
36052 (September 16, 1988); PX 25, 31. 

11. Trade demand was calculated to be approximately 530 million 
kernel weight pounds. This amount included 160 million kernel weight 
pounds for domestic needs and 370 million kernel weight pounds for export 
needs. An inventory adjustment was made to account for salable almonds 
carried in from the 1987-88 crop year; for the 1987-88 crop year reserve 
released on August 1, 1988; and for supplies of salable almonds deemed 
desirable to be carried out on June 30, 1989, for early shipment during the 
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1989-90 crop year until the 1989 crop is available for market. With these 
adjustments, the trade demand was estimated to be 417.6 million kernel 
weight pounds. The proposed rule included a tabular presentation of the 
estimates and calculations upon which the Board’s recommendation to the 
Secretary was based. 53 Fed. Reg. 36052 (September 16, 1988); PX 25. 

12. The AMS found that 75% of the almond crop would satisfy trade 
demand. The other 25% of the total was to be withheld by handlers to satisfy 
the reserve obligation. 53 Fed. Reg. 36052 (September 16, 1988); PX 25. 

13. |The AMS announced that interested persons would be allowed 15 
days in which to comment on the proposed rule. The AMS stated its finding 
that a comment period of 15 days was adequate given that the crop year to 
which the proposed reserve rule would apply began July 1, 1988. The AMS 
further stated that since late summer and early fall are usually active times for 
almond sales, handlers and buyers should know as soon as possible the extent 
to which volume regulation would be in effect for the crop year. 53 Fed. Reg. 
36053 (September 16, 1988); PX 25. 

14. The proposed rule was reviewed by the Secretary under Executive 
Order No. 12,291 and Departmental Regulation 1512-1 and was determined 
to be a “non-major" rule. 53 Fed. Reg. 36051 (September 16, 1988); PX 25. 

15. During the 15-day comment period, 11 comments on the proposed 
rule were received. The commenters were Steven W. Easter of Blue 
Diamond Growers; Budge Brown of Brown Enterprises; Frank S. Swain, Chief 
Counsel for Advocacy of the Small Business Administration; Lars E. Johnson 
of L.E. Johnson Almonds Orchards; Gary Powell of Quality Nut Co.; Cloyd 
Angle of Cal-Almond, Inc.; Robert G. den Dulk; James G. Crecelius of 
Monte Vista Farming Co.; Brian Leighton, counsel to the Independent 
Almond Handlers Association; Daniel L. Mallory of Roberts Ferry Nut Co.; 
and Les Portello of Portello Ranch. 54 Fed. Reg. 3585 (January 25, 1989); 
PX 26, 27, 28. 

16. Blue Diamond Growers expressed support for the proposed rule. 
The other 10 commenters opposed a 25% reserve for the 1989-90 crop year. 
PX 26, 27, 28. 

17. The AMS published the final rule, including its responses to 
comments, in the Federal Register on January 25, 1989. 54 Fed. Reg. 3584 
(January 25, 1989); PX 26. 

Because many of the objections to the proposed reserve rule appeared in 
more than one commenter’s remarks, the AMS found it impractical and 
duplicative to address the submissions seriatim. Therefore, the responses 
generally address objections without reference to the parties raising them. 
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18. Several commenters asserted that a 25% reserve is larger than 
required. Some stated that no reserve should be imposed, whereas others 
suggested a 10 to 15% reserve for the year. The arguments advanced for no 
reserve or a smaller reserve included (a) that making all almonds available for 
sale might expand almond markets; (b) that the crop yield estimate on which 
the recommended reserve percentage is based may be significantly higher than 
the actual yield; (c) that, in the event of a large crop the following year, the 
25% reserve might result in an excessive carryover of inventories; and (d) that, 
in the event of a large crop the following year, disposition of 1988-89 reserve 
almonds into noncompetitive outlets would result in low returns on 25% of 
the year’s crop. 

In response, the AMS stated that many of these concerns were raised and 
discussed at the July 20, 1988, meeting of the Board. The AMS further stated 
that a reserve percentage that is based upon an inaccurate initial estimate of 
crop yield can be revised by the Board: 


[T]he Board monitors ongoing developments in the industry, including 
such factors as whether the total almond production in the current crop 
year will fall short of early season estimates. The Board has the 
responsibility to recommend an increase in the salable percentage later 
in the season if it appears that supplies made available by the initial 
free percentage will be insufficient to meet trade demand needs. The 
next NASS [National Agricultural Statistics Service] estimate will be 
available early in 1989. However, the Board need not wait until the 
early 1989 estimate, but may recommend revising the salable and 
reserve percentages at any time until May 15 of each year, if other 
information available to the Board indicates such revision is necessary 
to provide sufficient supplies to meet trade demand. 


54 Fed. Reg. 3586 (January 25, 1989). 


19. Anumber of commenters questioned the benefits of a 25% reserve. 
Some argued that because early season demand for almonds was high, a 
reserve was unnecessary and would "reduce sales at the start of the season." 
54 Fed. Reg. 3586 (January 25, 1989). 

In its response, the AMS appears to have adopted the reasoning of Blue 
Diamond, as expressed by Mr. Easter: 
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Steven W. Easter of Blue Diamond, however, in his comment in 
support of the proposed salable and reserve percentages, wrote that if 
the almond industry were to release all of the available almond tonnage 
to the market immediately without the use of the reserve, the impact 
on growers’ returns would be "disastrous." Use of zero percent reserve 
at the opening of the crop year would be very detrimental to almond 
prices, Mr. Easter wrote. In his opinion, if there were no reserve, 
monetary returns to growers might not even cover the costs of almond 
production. He added that he also believes that all of the available 
almonds could not be absorbed by the market this year, and that if all 
available almonds were marketed, speculative buying of almonds would 
occur at very low prices in an unstable market. Mr. Easter added that 
since 1970, at least one year in three has yielded a small almond crop 
with consequent shortages in the marketplace. The use of the reserve 
in this year of excess supply, this commenter stated, would also provide 
a buffer in the event of a short crop and an undersupplied market next 
year, which is a statistical possibility, and would provide market 
stability. 


54 Fed. Reg. 3586 (January 25, 1989). 


20. Some commenters asserted that the proposed reserve would be 
detrimental to small handlers. These comments generally advanced the 
argument that reserves place a disproportionate burden upon small handlers 
and that small handlers realize maximum net gain if permitted to sell all of 
their almonds in the early part of the season. In response, the AMS stated: 


[T]hese comments do not take into account the fact that if there were 
no volume regulation, not only the commenters’ own businesses but 
most other small almond handlers would be trying to sell their almonds 
quickly in order to reduce storage or holding costs. Large handlers 
also would continue to aggressively market their almonds, and the 
market would be under the pressure of record large supplies, driving 
down prices received for almonds. Prices likely to be received by 
handlers under such rapid marketing of their almonds (i.e., without a 
reserve) would not be the same as prices with a reserve in place. 
Without a reserve, prices would be expected to be significantly lower 
in an oversupplied market. The advantage described by a handler if 
that handler were able to market all its almonds immediately, is valid 
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only theoretically, because in actual practice most handlers would likely 
follow the same course of action, and thus, no particular handler would 
be able to market its almonds immediately without stiff competition 
from the rest of the industry also attempting to do so. While large 
handlers traditionally market throughout the crop year, it is reasonable 
to assume that, without regulation, they also would seek to market 
more of their almonds early in the crop year. 


54 Fed. Reg. 3586 (January 25, 1989). 


21. Several commenters questioned whether the price-increasing effects 
of the reserve would be sufficient to compensate for the reduced volume of 
almonds available for sale. In response, the AMS stated that: 


these commenters equate the reserve to losing 25 percent of their crop. 
In actual practice, the 25 percent reserve is not lost to the market. 
Commonly, a portion of the reserve, and in some cases the entire 
reserve, is released to be freely salable later in the season, as the 18 
percent reserve portion of the crop was released in the 1987-88 crop 
year. Such releases may occur once a portion of an annual crop has 


been marketed, and the danger of a seriously oversupplied market early 
in the marketing season, with consequent price reductions, has passed. 


In the event that the reserve is not released, it would be marketed 
to low-value outlets non-competitive with normal markets. While 
reserve almonds would not likely be sold at prices comparable with 
salable almonds, the improved prices received for the salable portion 
of the crop and the improved stability of the industry are expected to 
compensate for this reduction. 


. . . The Department anticipates that the Board will review 
economic conditions as the season progresses and will make 
recommendations to release reserve almonds as they are needed. 
Again, if the reserve almonds are eventually disposed of into low-value 
outlets, the revenue gain on the salable portion of the crop would be 
maximized as much as possible. This would take place, for example, 
if the production surplus cannot be absorbed by the market and 
releasing the reserve would be detrimental to the market. 
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54 Fed. Reg. 3587 (January 25, 1989). 


22. Mr. Leighton’s comment, in part, challenged the determination of 
the AMS, pursuant to Executive Order No. 12,291, that the reserve rule is 
"non-major." Specifically, Mr. Leighton asserted that the rule is "major" 
because it would have an annual economic effect of more than $100,000,000. 
In response, the AMS stated: 


[T]he commenter arrives at this "impact figure" by calculating the total 
dollar value of the reserve (approximately 139 million kernel weight 
pounds) and equating this figure to lost revenue. In actual practice, the 
reserve does not equal lost revenue, because such a calculation does 
not take into account expected improved returns for the 75 percent 
salable portion of the crop, or the returns received for the 25 percent 
of the crop which will be sold to low-value outlets or released to the 
salable category later in the season. In the event that some or all of the 
reserve is transferred to the salable category later in the season, there 
would not be a reduction of revenue received for the reserve, but 
improved returns would be anticipated for both the reserve and the 
initial salable percentage of 75 percent of the 1988-89 almond crop. 


54 Fed. Reg. 3587 (January 25, 1989). 


23. | Several commenters expressed opinions as to the fairness of the 
Order and the extent of Blue Diamond’s influence upon its operation. In 
response, the AMS 
stated: 


Miscellaneous comments were also received concerning the 
perceived fairness or unfairness of the almond marketing order in 
general and the makeup of the industry representation on the Board 
between members representing the cooperative and independents. This 
final rule only concerns the establishment of salable, reserve and export 
percentages for almonds. However, marketing agreement and Order 
No. 981 regulating the handling of almonds grown in California are 
effective under the Agricultural Marketing Agreement Act of 1937, as 
amended, and the nomination and selection of the members on the 
Committee are pursuant to the procedures that appear in the 
provisions of the order. 
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54 Fed. Reg. 3587 (January 25, 1989). 


24. The final rule established a reserve of 25% of the 1989-90 almond 
crop. The text of the rule includes a finding that the reserve would tend to 
effectuate the declared policy of the Act. 54 Fed. Reg. 3584 (January 25, 
1989); PX 26. 

25. The AMS also considered the economic impact of the reserve 
percentage on small entities. The agency noted that the majority of handlers 
in the industry might be classified as small business entities and found that the 
proposed action would not have a significant impact on a substantial number 
of small entities. Specifically, it was found that any costs imposed on the 
businesses by the rule were expected to be more than offset by the benefits 
derived from it. 54 Fed. Reg. 3584 (January 25, 1989); 53 Fed. Reg. 36051-52 
(September 16, 1988); PX 25, 26. 

26. Mr. Frank Swain of the Small Business Administration submitted 
a comment expressing, in part, the concern that a reserve might result in a 
loss of market share by small handlers. Mr. Swain specified that this might 
occur if the reserve interfered with the handlers’ performance of contractual 
obligations. In response, the AMS stated: 


[T]he almond marketing order has been in effect since 1950 and many 
reserve percentages have been established. Handlers are aware of the 
marketing order and program operations conducted under the order, 
and plan their business operations accordingly. Thus, the probability 
of a large almond crop this year, in addition to the large carryover 
from the prior season, would be sufficient cause for handlers to 
anticipate the establishment of a reserve and plan their business 
operations accordingly. . . . 


54 Fed. Reg. 3587 (January 25, 1989). 


27. The effective date of the final rule was stated to be 30 days after its 
publication in the Federal Register on January 25, 1989. 54 Fed. Reg. 3584 
(January 25, 1989). The rule specifically stated that a delayed effective date 
was being used to give handlers the opportunity to achieve compliance. 

28. On July 31, 1989, a final rule was published in the Federal Register 
reducing to zero the reserve percentage applicable to almonds received during 
the 1988-89 crop year. 54 Fed. Reg. 31502 (July 31, 1989). 
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29. The Almond Board has adopted the position that reserve almonds 
must be stored within the State of California. The Board informed handlers, 
including Petitioners, of this requirement in a letter dated June 15, 1988. PX 
F. 

30. Petitioner Cal-Almond sells most of its almonds into the export 
market. It had leased warehouse space in West Germany and wished to store 
its 1988-89 reserve almonds there pending release of the reserve. Petitioner 
refrained from storing reserve almonds in West Germany in compliance with 
the Board’s position. 

31. AMS, upon consultation with the Office of the General Counsel, 
sent a letter to the Board, dated December 14, 1988, in which it stated its 
position that a contract for the disposition of reserve almonds entered into 
before the release of the reserve constitutes a sale or consignment and, as 
such, is an act of handling under the Order, which would be detrimental to 
the reserve program. RX 18. In deference to this position, Petitioners 
refrained from entering into contracts for future sale of reserve almonds. 

32. On July 21, 1988, the Almond Board met and voted unanimously to 
recommend to the Secretary an assessment rate of 2.65 cents per pound of 
assessable almonds, with an allowable advertising credit of 2.5 cents per pound 
of assessable almonds. This rate was based upon recommended 1988-89 
marketing order expenditures of $16,130,309. Assessable almonds include 
almonds which are required to be withheld in satisfaction of each handler’s 
reserve obligation. PX 31; RX 12. 

33. On September 16, 1988, AMS published in the Federal Register a 
proposed rule to establish the assessment rate for the 1988-89 crop year. 53 
Fed. Reg. 36053 (September 16, 1988); PX 10. 

34. The proposal was reviewed under Executive Order No. 12,291 and 
Departmental Regulation 1512-1 and was determined to be a “non-major" 
rule. 53 Fed. Reg. 36053 (September 16, 1988); PX 10. 

35. The AMS considered the economic impact of the proposed 
assessment on small entities. The agency found that while some additional 
costs would be imposed by the rule, they would consist of uniform assessments 
on all handlers. These costs would be offset by the benefits derived from the 
operation of the marketing order. The agency therefore found that the 
proposed action would not have a significant economic impact on a substantial 
number of small entities. 53 Fed. Reg. 36053 (September 16, 1988); PX 10. 

36. The AMS considered the budget and the assessment rate 
recommended by the Board and proposed that these figures be authorized 
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under the Order as recommended. 53 Fed. Reg. 36053 (September 16, 1988); 
PX 10. 

37. The agency found that an expedited process of approval for the 
budget and assessment rate was needed in order that the Board would have 
adequate funds. It was further noted that the Board’s action upon the 
recommended budget and assessment rate occurred on July 20, 1988, 
somewhat later than such action is usually taken. Accordingly, the agency 
determined that a comment period of less than 30 days was appropriate. 53 
Fed. Reg. 36054 (September 16, 1988); PX 10. 

38. Interested persons were given 10 days in which to comment on the 
proposed budget and assessment rule. During this period, three comments 
were received. The commenters were Steven W. Easter of Blue Diamond 
Growers, Frank S. Swain of the Small Business Administration, and James G. 
Crecelius of Monte Vista Farming Co. RX 15. 

39. Mr. Easter expressed support for the proposed budget and 
assessment rate. The other commenters opposed the proposal. RX 15. 

40. A final rule approving the Board’s recommended budget and 
assessment rates was published in the Federal Register on October 31, 1988. 
The text of the rule included the finding that the rule would tend to effectuate 
the declared policy of the Act. The concerns expressed by Messrs. Swain and 
Crecelius were addressed at length. 53 Fed. Reg. 43849-50 (October 31, 
1988); PX 11; RX 15. 

In response to Mr. Swain’s objections to the lack of a regulatory flexibility 
analysis, the Department stated the reasons for its position that no analysis 
was required in the circumstances. Mr. Swain’s concerns as to the fact that 
the comment period afforded was only 10 days in length were met by the 
Department’s explanation of the Board’s pressing financial requirements. 

Mr. Crecelius expressed the opinion that the advertising assessment is 
unfair and wasteful of growers’ money. In response, the Department 
explained the objectives of the advertising program and detailed the numerous 
promotional activities, other than brand advertising, for which handlers may 
receive credit against assessments. 

41. It was found by the agency that good cause existed for not 
postponing the effective date of the rule until 30 days after publication in the 
Federal Register. This finding was based upon the Board’s need for funds to 
pay its expenses on a continuous basis and the fact that handlers were made 
aware of the proposed budget and assessment rate at public meetings of the 
Board. 
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Conclusions and Discussion 


A. The Secretary’s rulemaking action requiring handlers to withhold in 
reserve 25% of the almonds handled during the 1988-89 crop year was 
_.. [valid]. 


In addition to the contention that the final rule was retroactive, Petitioners 
have advanced other arguments for setting aside the rule as invalid. 

When the proposed rule was issued, a 15-day comment period was granted. 
Petitioners state that this was insufficient because a period of 30 days or more 
is recommended for rulemaking by Departmental Regulation 1512-1 (PX 1). 
Petitioners urge that the regulation enlarges the requirement imposed upon 
the Department by the Administrative Procedure Act, 5 U.S.C. § 553(c), that 
interested persons be given “an opportunity to participate in . . . rulemaking 
through submission of written data, views or arguments." 

Although the Administrative Procedure Act requires that a final rule must 
ordinarily be published 30 days before its effective date (5S U.S.C. § 553(d)), 
the statute does not specify how much time must be given for filing comments 
after the publication of a proposed rule. The Attorney General has 
interpreted the Administrative Procedure Act only to require "reasonable 
notice." U.S. DEP’T OF JUSTICE, ATTORNEY GENERAL’S MANUAL ON THE 
ADMINISTRATIVE PROCEDURE ACT 28-29 (1947). And courts have held that 
Agencies should generally be free to "fashion their own rules of procedure and 
methods of inquiry.". Vermont Yankee Nuclear Power Corp. v. Natural 
Resources Defense Council, 435 U.S. 519, 543 (1978), quoting FCC v. Schreiber, 
381 U.S. 279, 290 (1965). It is within the agency’s discretion to determine the 
procedures necessary to provide a “full and fair opportunity to comment on 
all significant issues in the rulemaking proceeding." Phillips Petroleum Co. v. 
EPA, 803 F.2d 545, 559 (10th Cir. 1986). Agency procedures are to be upheld 
unless they are arbitrary, capricious, or constitute an abuse of discretion. Jd. 

Departmental Regulation 1512-1, by its terms, imposes no rigid 
requirement to provide comment periods of 30 days or more. Section 4(d)(1) 
of the regulation specifically preserves the discretion to provide shorter 
comment periods when "an emergency or other good reason exists." 


[ ‘The ALJ’s holding, that the Secretary’s rulemaking action was not in accordance with law 
since it was retroactive, is omitted.] 
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Moreover, this internal directive was not published in the Federal Register and 
is not intended to have the force and effect of law. The Department’s 
purpose in issuing this regulation appears in Section 1: 


This directive is intended only to improve the internal management of 
the Department and is not intended to create any right or benefit, 
substantive or procedural, enforceable at law by a party against the 
Department, its agencies, its officers or employees or any other person. 


I therefore conclude that section 4(d)(1) of Departmental Regulation 1512-1 
does not create any requirement to provide comment periods of 30 days or 
more. Cf. Brennan v. Ace Hardware Co., 495 F.2d 368, 376 (8th Cir. 1974) 
(internal handbook for agency personnel does not itself create requirements 
binding upon agency). Departmental compliance with this guideline, as such, 
is not reviewable. A decision to provide a comment period of less than 30 
days is invalid only if it is arbitrary, capricious, or an abuse of discretion 
within the meaning of the Administrative Procedure Act. See Phillips 
Petroleum Co., 803 F.2d at 559. 

The Department’s decision to grant interested parties a period of 15 days 
in which to comment on the proposed 1988-89 reserve rule was not arbitrary, 
capricious, or an abuse of discretion. The Department’s stated goal of 
expediting the promulgation process was reasonable, though somewhat ironic, 
given the rule’s retroactive character. 

... [T]Jhere is no credible evidence that the use of a 15-day comment 
period in itself denied Petitioners or others a full and fair opportunity to 
comment on the issues. Petitioners’ counsel, as well as other interested 
persons, filed extensive comments. Since the proposed percentage was the 
percentage recommended by the Board, Petitioners had ample opportunity 
even prior to the Department’s call for comments to formulate their 
objections. I therefore conclude that the 15-day comment period in no way 
prevented Petitioners from fully formulating and presenting their views to the 
Department. 

Petitioners also argue that the procedures which the Department employed 
in promulgating the reserve rule failed to comply with Departmental 
Regulation 1512-1 and Executive Order No. 12,291, 3 C.F.R. 127 (1981 
Comp.), reprinted in 5 U.S.C. § 601 at 473 (1988). Specifically, Petitioners 
challenge the determination that the rule was not "major" within the meaning 
of the Departmental Regulation and section 1(b) of the Executive Order. 
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Petitioners’ challenge is based on the incorrect assumption that the 
Department’s compliance with Executive Order No. 12,291 is reviewable, as 
such. Section 9 of the Executive Order states: 


Judicial Review. This Order is intended only to improve the internal 
management of the Federal government, and is not intended to create 
any right or benefit, substantive or procedural, enforceable at law by 
a party against the United States, its agencies, its officers or any 
person. The determinations made by agencies under Section 4 of this 
Order, and any Regulatory Impact Analyses for any rule, shall be made 
part of the whole record of agency action in connection with the rule. 


3 C.F.R. 133-134 (1981 Comp.). This language evinces the “clear and 
unequivocal intent that agency compliance with Executive Order No. 12,291 
not be subject to judicial review." State of Mich. v. Thomas, 805 F.2d 176, 187 
(6th Cir. 1986). Cf. In re Surface Mining Regulation Litig., 627 F.2d 1346, 1357 
(D.C. Cir. 1980) (analogous holding with respect to Executive Order providing 
for inflationary impact statements). 

The holding of State of Mich. v. Thomas applies with equal force to 
Departmental Regulation 1512-1. The intent of the Executive Order is not 
erased when its provisions are merely restated in intra-agency guidelines such 
as those contained in the Departmental Regulation. This purely internal 
restatement confers no private right of action. See Brennan v. Ace Hardware 
Co., 495 F.2d at 376. Accordingly, I conclude that the Department’s 
compliance, as such, with Executive Order No. 12,291 and Departmental 
Regulation 1512-1, in connection with the promulgation of the 1988-89 reserve 
rule is not per se judicially reviewable and, by inference, not reviewable in this 
adjudicative proceeding. See, e.g., County Line Cheese Co. and Meadow Gold 
Dairy, 44 Agric. Dec. 63 (1985) (on the distinction between the Secretary's 
legislative and adjudicative capacities). 

The Executive Order’s provisions respecting judicial review are similar to 
those found in the Regulatory Flexibility Act, 5 U.S.C. § 611, which provide 
that “any analysis that is undertaken shall be part of the whole record of 
agency action." Justice Scalia, while a member of the United States Court of 
Appeals for the District of Columbia Circuit, interpreted this language to 
mean that although agency compliance is not reviewable, as such, the rule 
itself will be set aside "if data in the regulatory flexibility analysis--or data 
anywhere else in the rulemaking record--demonstrates that the rule constitutes 
such an unreasonable assessment of social costs and benefits as to be arbitrary 
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and capricious." Thompson v. Clark, 741 F.2d. 401, 405 (D.C. Cir. 1984). My 
review of the whole record leads me to conclude that the Department’s 
assessment of the effects of the reserve rule on industry members meets the 
“general legal requirement of reasoned, nonarbitrary decisionmaking." 
Thompson v. Clark, 741 F.2d at 405. As demonstrated by the statements 
contained in the final rule (findings 20-22, in particular), the Department 
fulfilled the requirements of the APA and addressed in a rational manner 
Petitioners’ stated concerns. 

Finally, Petitioners challenge the 1988-89 reserve rule as a taking of 
property without just compensation, in violation of the Fifth Amendment to 
the United States Constitution. They argue that the rule so restricts their use 
of property that it effects a regulatory taking requiring compensation. 
Petitioners’ argument is rejected. 

It is well established that regulation pursuant to the Agricultural Marketing 
Agreement Act of the volume of an agricultural commodity moving in 
interstate commerce does not, as a general matter, constitute an 
unconstitutional deprivation of property. See, e.g., United States v. Rock Royal 
Co-op., Inc., 307 U.S. 533, 568-81 (1938); United States v. Mills, 315 F.2d 828, 
838 (4th Cir. 1963). And courts have specifically held that marketing order 
provisions fixing prices and restricting the sale of reserves do not constitute 
takings without just compensation. Wallace v. Hudson-Duncan & Co., 98 F.2d 
985 (1938); Prune Bargaining Ass’n v. Butz, 444 F. Supp. 785 (1975). In both 
of the latter cited cases, it was held that the regulatory program in question 
provided at least some compensation to the affected parties. The Prune court 
further noted that the amount of compensation is a policy decision made, at 
least initially, by a committee elected to represent the interests of the entire 
industry. Prune Bargaining Ass’n, 444 F. Supp. at 793. 

The cited holdings rest in part upon the view that the just compensation 
clause is applicable only to a “direct appropriation of property." See, e.g., 
Wallace, 98 F.2d at 989. However, the Supreme Court has more recently held 
that a governmental action "short of acquisition of title or occupancy" can 
amount to a taking "if its effects are so complete as to deprive the owner of 
most of his interest in the subject matter." Ruckelshaus v. Monsanto Co., 467 
US. 986, 1005 (1984), quoting United States v. General Motors Corp., 323 US. 
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373, 378 (1945).? "Property," as used in the Takings Clause, refers to "the 
group of rights inhering in the citizen’s relation to the physical thing, as the 
right to possess, use and dispose of it." United States v. General Motors, 323 
U.S. at 377-378. It is therefore clear that restrictions on disposition can 
constitute takings in some circumstances. 

"The inquiry into whether a taking has occurred is essentially an ‘ad hoc, 
factual’ inquiry." There is no “set formula" which directs this enterprise. 
Kaiser Aetna v. United States, 444 U.S. 164, 175 (1979). However, the 
Supreme Court has identified several factors which should be considered in 
determining when regulatory action constitutes a taking. These are “the 
character of the governmental action, its economic impact, and its interference 
with reasonable, investment-backed expectations." Ruckelshaus v. Monsanto 
Co., 467 U.S. at 1005. 

The governmental action here is a restriction on the disposition of almonds 
imposed with the objective, inter alia, of stabilizing prices and supplies. It is 
a valid exercise of the commerce power to control the flow of commodities in 
interstate commerce and is intended to further a legitimate governmental 
objective. See United States v. Rock Royal Co-op., Inc., 307 U.S. at 572. The 
obligation to withhold reserves is imposed equitably upon all handlers. Its 
imposition is supported in part by the finding that the benefits to handlers in 
combating the price-depressing effects of excess supply outweigh any costs of 
maintaining the reserve. Finally, the action taken is the result of close 
cooperation and negotiation between the Secretary and a representative 
industry body. Therefore, it would appear that the reserve withholding 
requirement is most accurately viewed not as an uncompensated taking, but 
as a required contribution to a well-established, industry-conceived program 
of economic self-help. 

The characterization of governmental action here necessarily includes the 
issue of economic impact, because reserves are designed to generate certain 
economic effects. However, the nature and compensatory adequacy of these 
effects are questions of economic theory and policy. Although the reserve 
requirements at issue in this case may well have benefited some members of 
the industry more than others, it is established beyond question that such 
differential effects are permissible under the Act. The mere existence of these 


*See also Executive Order No. 12,630, 3 C.F.R. 554 (1988 Comp.), reprinted in 5 U.S.C. § 601 
at 479 (1988) (providing guidance to Agencies on the implications of the more recent Supreme 
Court decisions for regulatory programs which affect property rights). 
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effects does not, of itself, render a given marketing order unconstitutional. 
See United States v. Mills, 315 F.2d at 828. See also Block v. Community 
Nutrition Inst., 467 U.S. 340 (1984). To the extent not specified in the 
Agricultural Marketing Agreement Act, the selection of the means to 
implement the statute’s policy objectives is “peculiarly a matter of 
administrative competence." Sequoia Orange Co., et al., 47 Agric. Dec. [2], 87 
[(1988), aff'd in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, 
No. CV F-88-98 EDP (E.D. Cal. June 14, 1989), appeal docketed, No. 
90-15505 (9th Cir. April 24, 1990), No. 90-15781 (9th Cir. June 11, 1990)]. 
Therefore, the policy decisions underlying reserve rules may properly be 
challenged only by appeals to the Secretary in his legislative capacity or in the 
Halls of Congress. 

The "weighing of public and private interest" required in just compensation 
clause analysis, Agins v. Tiburon, 447 U.S. 255, 262 (1980), was expressed by 
Congress in its enactment of the statute authorizing marketing orders. That 
weighing, delegated to the Secretary, was continued in the promulgation of the 
Order and subsequent regulations. The evidence in this case indicates that the 
Department considered the impact of the 1988-89 reserve rule on handlers 
and concluded that the benefits to the industry (higher prices and improved 
stability of the market) would compensate for the costs of maintaining the 
reserve. See 54 Fed. Reg. 3587 (January 25, 1989). Only Congress or the 
Secretary acting in his legislative capacity may now overrule these findings and 
decisions. 

The final question to be addressed is the extent to which the reserve rule 
interfered with Petitioners’ reasonable investment-backed expectations. As in 
Monsanto, 467 U.S. at 1005, this factor overwhelms the others and is, by itself, 
dispositive of the constitutional issue.... Petitioners did have notice that 
some reserve requirements would probably be established. Given Petitioners’ 
awareness that some reserve was likely in 1988-89, as well as their general 
awareness of the history of reserves under the Order, Petitioners did not have 
a reasonable basis for investment-backed plans or commitments to market all 
almonds received in 1988-89. The timing of the reserve rule in this case failed 
to allow Petitioners to plan operations for the year with perfect certainty of 
their reserve obligations. However, in the context of this marketing order, 
mere lack of certainty as to the precise requirements of the final reserve rule 
is not a 1.-asonable foundation for concrete marketing plans. Therefore, even 
if Petitioners had demonstrated the existence of investment-backed 
expectations of marketing more than 75% of their 1988-89 almonds, the 
expectations would not have been reasonable. 
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In sum, upon consideration of the character of the 1988-89 reserve rule, 
its economic impact and, specifically, the extent to which it interfered with 
Petitioners’ reasonable investment-backed expectations, I conclude that it is 
not the type of governmental action that is proscribed by the just 
compensation clause as an unconstitutional interference with property 
interests. 


B. The interpretations by the Almond Board and AMS res ing th 
ions handlers _n ak mply with the _ reserv 


requirements were valid under the Act and Marketing Order 981. 


In a letter to the Board, dated December 14, 1988, AMS stated its position 
that a contract for the disposition of reserve almonds entered into before the 
release of the reserve constitutes a sale or consignment and is therefore an act 
of handling within the meaning of the relevant provisions of the Order. The 
agency further stated that it considered such transactions to be price- 
depressing and detrimental to the reserve program. Petitioners maintain that 
they refrained from entering into contracts for the sale of reserves in 
deference to the agency’s view. Petitioners argue that neither the AMS 
position, nor the consequent obligation imposed on them to eschew this type 
of transaction, was in accordance with law. 

Petitioners’ arguments are unpersuasive. It is well established that an 
agency’s interpretation of its own regulations is entitled to great weight. 
County Line Cheese Co. and Meadow Gold Dairy, 44 Agric. Dec. 63, 87 
(1985), aff'd, No. 85-C-1811 (N.D. Ill. June 25, 1986), aff'd, 823 F.2d 1127 (7th 
Cir. 1987). 

Deference to agency expertise is especially appropriate when the 
regulations in question are components of intricate, highly technical regulatory 
programs, such as marketing orders. See, e.g., Blair v. Freeman, 370 F.2d 229, 
232 (D.C. Cir. 1966); Echo Spring Dairy, Inc., 45 Agric. Dec. 41, 59-60 (1986) 
(citing numerous cases in support). Agency interpretations of regulations 
implementing this type of program are to be upheld on review if they are 
reasonable. County Line Cheese Co., 41 Agric. Dec. 640, 643-644 (1982). The 
AMS position on contracts for the future sale of reserve almonds meets this 
standard. 

The formation of a contract for the future sale of almonds is reasonably 
viewed as placing those almonds into the channels of trade. The term "sale" 
can reasonably be read as including future sale. Moreover, commitments for 
future sales of storable agricultural commodities, such as almonds, are known 
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to have substantial intertemporal effects on prices. See, e.g., Peck, Futures 
Markets and Intertemporal Commodity Pricing, in ECONOMIC EFFICIENCY IN 
AGRICULTURAL AND FOOD MARKETING 256 (R. Kilmer and W. Armbruster 
eds. 1987). The existence of these economic effects strongly supports the 
conclusion that contracts for future sales place reserve almonds into the 
channels of trade. 

Agency action is "presumed to be based on facts justifying the specific 
exercise of .. . delegated authority." Sequoia Orange Co., et al., [supra,] 47 
Agric. Dec. [at] 87, citing United States v. Rock Royal Co-op., Inc., 307 U.S. 
at 567-568. Petitioners have not presented any evidence sufficient to 
overcome this presumption favoring the Agency’s position on contracts for 
future sales of reserve almonds. Therefore, the Department’s position should 
stand. 

Petitioners also challenge the Board’s position that reserve almonds must 
be stored within the State of California. Petitioners maintain that the Board 
lacks the authority to impose this requirement. 

Petitioners’ argument is belied by the language of the Order and the 
realities of administration. Section 981.38 grants the Board the power to 
investigate violations of the Order and to administer the Order according to 
its terms. Section 981.70 of the Order provides that each handler’s premises 
shall be accessible to the Board for the examination of almonds. Given the 
authority granted by these sections, it is proper for the Board to impose 
ancillary requirements which reasonably control the geographic scope of its 
oversight activities. 

Petitioners have stated that the Board’s requirement frustrated their plans 
to store reserve almonds in West Germany. The monitoring of almonds 
stored in a distant foreign country would constitute an unjustifiable burden on 
the Board. Furthermore, the shipment of reserve almonds to West Germany, 
even if done, as Petitioners urge, to save delivery time in the event that the 
reserve is released, may reasonably be viewed as an act of selling or 
consigning. At the very least, such conduct strongly suggests the presence of 
an underlying sale or consignment contingent upon the release of the reserve. 
And, as discussed above, entry into arrangements of this type constitutes an 
act of handling. It would be unreasonable to assume that Petitioners would 
incur the expenses of leasing warehousing facilities in West Germany, shipping 
almonds there, and maintaining them in good condition, if those almonds were 
not, in fact, committed for sale. In sum, given Petitioners’ intention to store 
reserve almonds in West Germany, I conclude that the Board acted 
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reasonably and within the boundaries of its authority in requiring that reserve 
almonds be stored within the State of California. 


The Secr rulemaking action ing handler ments for th 


1988-89 crop year was . . . [valid]. 


Petitioners maintain that the 1988-89 assessment rule is not in accordance 
with law because (1) it is retroactive, (2) the 10-day comment period used was 
violative of Departmental Regulation 1512-1 and the Administrative Procedure 
Act, (3) it became effective on the date of its publication in the Federal 
Register and was therefore violative of the Administrative Procedure Act 
requirement that its effective date be delayed for 30 days or more after 
publication, (4) assessments on reserve almonds are unauthorized under the 
Order, (5) creditable advertising assessments based in part upon reserve 
tonnage are arbitrary because they force handlers to advertise almonds which 
may not be sold, and (6) the Department failed to provide a proper statement 
of the purpose of the rule. 

3 

Petitioners also challenge the Department’s decisions to use a 10-day 
comment period and to dispense with the requirement of 5 U.S.C. § 553(d) 
that a rule take effect no sooner than 30 days after its publication in the 
Federal Register... . 

However, considered in isolation from the retroactive character of the 
assessment rule, the Department’s choice of comment procedure and effective 
date is amply supported by the stated rationale. The Department’s objective 
of expediting the promulgation process was a valid one given the fact that 
almond handling for the crop year had already begun by the time the 
proposed rule was published. 

Moreover, there is no credible evidence that the comment period and 
effective date of the assessment rule in any way affected the interests of the 
Petitioners. Petitioners were given a fair opportunity to comment on the rule. 
As noted by the Department, the Almond Board budget on which the 
assessment rule was based had been discussed extensively in Board 
proceedings. See 53 Fed. Reg. 43849 (October 31, 1988). Petitioners certainly 
knew the rate that would be proposed to the Secretary and had ample time 


{[ The ALJ’s holding, that the Secretary’s action was not in accordance with law since it was 
retroactive, is omitted.] 
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even prior to the call for comments to draft their objections. As to the 
effective date chosen, there is no evidence that Petitioners or others were 
surprised or suddenly found themselves out of compliance with the rule on 
October 31, 1988. In the absence of these factors, I find that there was good 
cause within the meaning of 5 U.S.C. § 553(d) to dispense with the general 
requirement of delayed effective date. Therefore, I cannot conclude that the 
Department’s decisions to use a 10-day comment period and an effective date 
coinciding with the date of publication are so defective as to constitute 
independent grounds for invalidating the assessment rule. 

Petitioners also argue that assessments on reserve almonds are 
unauthorized under the Order. They further maintain that the fraction of the 
1988-89 assessment rate, which is attributable to budgeted creditable 
advertising expenses (2.5 cents), cannot rationally be applied to almonds that 
must be withheld from the market. According to Petitioners, this method of 
computing the amount of their assessment is arbitrary because it effectively 
forces them to advertise almonds that they are prohibited from selling. 

It is the settled agency construction of the Order that all almonds received 
by a handler during the crop year are assessable. This interpretation is 
entitled to great weight and must stand if it is reasonable. County Line Cheese 
Co. and Meadow Gold Dairy, 44 Agric. Dec. at 87. Petitioners argue that it 
is not. 

Petitioners urge that considering the Order provisions for assessments and 
the provisions for reserve withholding in pari materia yields the conclusion that 
reserve almonds are not subject to assessments. 7 C.F.R. § 981.81 provides 
for assessments on all almonds "received" by a handler "for his own account." 
However, § 981.52 states that handlers must hold reserve almonds "for the 
account of the Board." Therefore, Petitioners argue, reserve almonds are not 
assessable because they are not received by a handler “for his own account." 

This interpretation of the Order is incorrect. Although reserve almonds 
are held for the account of the Board, those almonds are initially received by 
a handler for his own account. The quantity of almonds that a handler must 
set aside as reserve is calculated as a percentage of all almonds that he 
receives for his own account. See 7 C.F.R. § 981.50. Therefore, reserve 
almonds that are held for the account of the Board were necessarily first 
received by the handler for his own account. Almonds acquire reserve status 
based upon their receipt by the handler for his own account. For this reason, 
the quantity of almonds received by a handler for his own account necessarily 
includes any fractional part of that quantity that is thereafter set aside to 
satisfy the handler’s reserve obligation. 
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Furthermore, the intent of the Order to include reserve almonds in the 
category of assessable almonds is clearly expressed in the original Notice of 
Recommended Decision. The Notice states in part: 


The order should provide that all handlers shall pay an assessment . . 
. per pound of edible kernels received by them for their own accounts 
(except receipts from other handlers on which assessments have been 
paid), whether salable or surplus [i.e., reserve], during the crop year. 


15 Fed. Reg. 3639 (June 9, 1950). This language, together with the logical 
structure of the Order provisions discussed above, nullifies Petitioners’ 
argument against the levying of assessments on reserve almonds. 

Petitioners also suggest that the levy on reserve almonds violates the 
requirement of the Act that assessments reflect each handler’s pro rata share 
of expenses. See 
7 US.C. § 610(b)(2)(ii). This is also incorrect. Assessments on reserve 
almonds do not affect the equity of the levy, since the reserve scheme requires 
every handler to withhold a uniform percentage of all almonds he has received 
for his own account in a given crop year. 

Petitioners next urge that levying assessments on reserve almonds 
effectively forces handlers to advertise almonds that they may not sell. This 
argument apparently assumes that the Act or Order requires some specific 
relationship between budgeted advertising expenses and the volume of 
almonds made available for sale in a given crop year. There is no such 
requirement. Nor is there any linkage between specific budget items and the 
formula used to ensure equitable distribution of the total financial burden of 
the Order among all handlers. 

The advertising program under the Order is intended to effectuate the 
Act’s policy of improving returns to growers by increasing the demand for 
almonds. Although the Department has expressed belief that advertising 
generally aids the entire industry, 53 Fed. Reg. 43,849 (October 31, 1988), the 
creditable advertising program is properly viewed as requiring handlers to 
contribute pro rata to a program designed primarily to benefit another 
segment of the industry--the almond growers. It is therefore incorrect to 
analyze a given handler’s advertising obligation in terms of its relationship to 
specific benefits which he might realize as a result. Congress has authorized 
the establishment of handler advertising programs "designed to assist, improve, 
or promote the marketing, distribution, and consumption" of almonds. See 7 
US.C. § 608c(6)(I). And the application to reserve almonds of the creditable 
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advertising assessment rate is simply the method chosen to equitably apportion 
the burden of this program among the handlers in the industry. As previously 
stated, differential economic effects generated by a marketing order are not 
necessarily fatal to its validity. 

Even assuming, arguendo, a linkage between advertising assessments and 
specific benefits to handlers, assessments on reserve almonds do not 
necessarily force handlers to advertise almonds which they may not sell. 
Reserves may be, and frequently are, reduced or released completely in 
response to new analyses of trade demand. Thus, the advertising dollars 
which petitioners characterize as corresponding to almonds held in reserve in 
fact corresponded to salable almonds after the 1988-89 reserve was released 
on July 31, 1989. See 54 Fed. Reg. 31502 (July 31, 1989). Moreover, it is not 
unreasonable to assume that advertising which raises demand in the course of 
a crop year may increase the prospects that the reserve in force for that year 
will be reduced or eliminated, enhancing the marketability of the affected 
almonds. Petitioners’ argument also ignores the possibility that advertising has 
cumulative, long-term effects upon demand. In sum, petitioners’ contention 
reflects a fundamental misunderstanding of the purposes and effects of the 
handler advertising program. It is rejected for each of the reasons discussed 
above. 

Petitioners’ final objection to the assessment rule focuses upon the 
Department’s statement of basis and purpose. Petitioners maintain that the 
Department failed to discuss with sufficient specificity the reasons for its 
adoption of the Board’s recommended budget. This argument is unavailing. 

It is established beyond doubt that the marketing order program is a 
cooperative venture between the Secretary and the various commodity 
industries. See, e.g., Chiglades Farm, Ltd. v. Butz, 485 F.2d 1125, 1134 (Sth 
Cir. 1973), cert. denied, 417 U.S. 968 (1974). Under normal circumstances, the 
Secretary does not substitute his judgment as to the best means of marketing 
a crop for that of the industry. Sequoia, 47 Agric. Dec. at 187. And, as noted 
above, selection of the specific means of effectuating the declared policy of the 
Act is within the discretion of the Secretary. 

Petitioners have not shown that the Secretary failed to consider all relevant 
factors before adopting the budget recommendation of the Board. See Home 
Box Office v. FCC, 567 F.2d 9, 36 (D.C. Cir. 1977), cert. denied, 434 U.S. 829 
(1977). In its discussion of the final assessment rule, the Department clearly 
stated its finding that the rule adopting the recommendation of the Board 
would tend to effectuate the declared policy of the Act. In its response to: 
comments on the advertising budget, the Department specifically declared its 
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belief that advertising and market promotion activity “benefits all handlers and 
growers by increasing demand for all almonds." 53 Fed. Reg. 43849 (October 
31, 1988). Petitioners have presented no credible evidence which would tend 
to show that the Department’s position is arbitrary, capricious, or 
unreasonable. They have failed to demonstrate the absence of "a rational 
connection between the facts found and the choice made." Sequoia, 47 Agric. 
Dec. at 90, quoting Motor Vehicle Mfrs. Ass’n of the United States, Inc. v. State 
Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). I therefore conclude that 
the statement of basis and purpose issued in support of the assessment rule 
is not so defective as to constitute an independent basis for invalidating the 
rule. 


D. The Almond Board’s act of placing an informational newspaper 


advertisement imposed _ no legal obligation n itioners and i 


therefore not reviewable in this proceeding. 


Petitioners also attack, as unauthorized, the Board’s act of placing a 
newspaper advertisement informing growers of their obligations under the 
Order should they engage in acts of handling. The use of news media to 
assist the industry by disseminating accurate information as to possible Order 
requirements is well within the Board’s authority to administer the Order. 
The advertisement was not misleading nor did it create any legal obligation. 
Because it did not create an obligation binding upon petitioners or others, I 
conclude that the Board’s act of placing the advertisement is not reviewable 
in this proceeding. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Petitioners’ appeal consists, in the main, of a restatement of the arguments 
made before the ALJ, and correctly decided by the ALJ. No further 
discussion of these issues is necessary. 

Petitioners seek a specific statement by the Judicial Officer as to the 
availability of damages in a § 8c(15)(A) proceeding. I agree with the ALJ’s 
views, in this respect, which I omitted because of disagreement with other 
matters. The ALJ’s views with which I agree are as follows (Initial decision 
at 22 n. 1): 


It should be noted that in proceedings under section 8c(15)(A) of the 
Act, the assessment of monetary damages is not authorized, and the 
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extent to which Petitioners have been damaged is not an issue that may 
be considered in that context. Petitioners’ change of economic position 
in anticipation of a 25% reserve rule is, however, relevant to their 
claims under the just compensation clause of the fifth amendment. 
(See discussion of this issue, infra.) 


My views as to damages are set forth at greater length in In re Saulsbury 
Orchards & Almond Processing, Inc., 50 Agric. Dec. 23, slip op. at 98-105, 
115-16, 122, 148-52, 166-67 (Jan. 23, 1991), appeal docketed, No. 
CV-F-91-064 REC (E.D. Cal. Feb. 8, 1991), which is attached as an 
Appendix to this decision. 

As to the ALJ’s holding that the Secretary's rulemaking action, setting 
handler assessments for the 1988-89 crop year, was not in accordance with law 
since it was retroactive (Initial Decision at 34-35), I disagree for the reasons 
set forth in Saulsbury, supra, at 152-67.‘ See also Saulsbury, supra, at 132-52. 

My views that the Secretary’s rulemaking action setting handler 
assessments for the 1988-89 crop year was not invalid retroactive action are 
equally applicable to the issue as to whether the Secretary’s rulemaking action, 
requiring handlers to withhold and reserve 25% of the almonds handled 
during the 1988-89 crop year, was invalid retroactive action. In this respect, 


I am in agreement with respondent’s appeal petition, which states (Appeal 
Petition at 11-14): 


II. THE ESTABLISHMENT OF THE RESERVE AND SALABLE 
PERCENTAGES FOR THE 1988-89 CROP YEAR WAS NOT 
RETROACTIVE AND WAS IN ACCORDANCE WITH LAW. 


For the same reasons as discussed above, the Judge’s decision that 
the reserve rule is unlawful to the extent that a reserve percentage was 
imposed upon almonds handled prior to the promulgation of the final 
reserve rule is erroneous. This rule operates prospectively, and was 
not promulgated in violation of the APA or the Act. 


“Here, as in In re Cal-Almond, Inc., 50 Agric. Dec. 171, slip op. at 16 n. 7 (Feb. 28, 1991), 
although Cal-Almond, Inc., is a petitioner in the present case and in Saulsbury, it makes no 
difference whether res judicata or stare decisis is applicable to Cal-Almond’s claims. 
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The Act provides that the Secretary has the authority to issue 
regulations which establish and maintain orderly marketing conditions, 
and states that it is the policy of Congress to provide an orderly flow 
of supply to avoid unreasonable fluctuations in supplies and prices. 7 
US.C. § 602. In order to effectuate this policy, the Secretary 
promulgated volume regulations in the Almond Order. Pursuant to 
formal rulemaking proceedings, regulations have been issued that 
impose handling restrictions on almond handlers. These regulations 
provide that a salable and a reserve percentage shall be established 
during a crop year when the Secretary determines, from information 
supplied by the Board and by other information, that a reserve would 
tend to effectuate the policy of the Act. 7 C.F.R. § 981.46-.47. The 
regulations provide that the Secretary shall consider such factors as the 
ratio of estimated trade demand to the estimated production of 
marketable almonds, or the allocation quantity of almonds, whichever 
is applicable. 7 C.F.R. § 981.47. This rule setting forth the procedure 
for the establishment of a reserve operates prospectively only. 


The regulations further provide that the Secretary may decrease the 
reserve amount as he obtains revised crop estimates, or as supply or 


demand conditions change. This may be done during the crop year. 
7C.F.R. § 981.48. The regulations further provide that the Board shall 
furnish the Secretary with the necessary and most current market 
information, and shall recommend a proposed salable and reserve 
percentage by August 1 of the pertinent crop year. 7 C.F.R. § 981.49. 
In order to consider all of the necessary information, the Secretary 
must promulgate the reserve rule during the crop year to be regulated. 


A proposed rule was published in the Federal Register on 
September 16, 1988, that gave notice of a proposal to establish salable, 
reserve, and export percentages of 75%, 25%, and 0% respectively, for 
almonds received by handlers during the 1988-89 crop year. 53 F.R. 
36051 (1988). This proposed rule for salable and reserve percentages 
was based upon a recommendation of the Board and upon other 
available market information for the 1988-89 crop year (53 F.R. 36052), 
and the Secretary found that this rule would tend to effectuate the 
declared policy of the Act. He therefore issued a final rule establishing 
salable and reserve percentages on January 25, 1989, to take effect 30 
days after the date of publication. 54 F.R. 3584 (1989). 
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No handler was legally obligated to withhold from handling a 
reserve percentage before a reserve percentage rule was promulgated. 
Therefore, neither the rule establishing the procedure for determining 
the reserve percentage, nor the actual rule establishing a reserve 
percentage, is unlawfully retroactive, as the Judge found in his Decision 
below. 


The Supreme Court in Bowen determined that the rule in question 
was not authorized by the Medicare Act. It did not reach the question 
of whether the rule violated the APA. The Act in this case gives 
abundant authority to the Secretary to issue rules that maintain orderly 
marketing conditions, and states that it is the policy of Congress to 
allow the Secretary discretion to promulgate regulations to effectuate 
this purpose. See 7 U.S.C. 608c(6)(E). Pursuant to this authority, the 
Secretary has established a scheme that will control harmful market 
fluctuations in the California almond industry by the restriction of the 
handling of almonds at certain times. Therefore, the reserve program 
is not in violation of the Act. 


Additionally, the reserve rules are not in violation of the APA, 
which provides that rules should have future effect. 5 U.S.C. § 551(4). 
Unlike Bowen, no almond handler’s rights were affected by a change 
in policy or procedure. No handler was injured or could reasonably be 
expected to be injured by acting in reliance [on] a prior rule. In fact, 
the handlers knew in July of 1988 that there was a strong possibility 
that a reserve percentage would go into effect for the 1988-89 crop 
year, because a reserve percentage of 25% had been recommended to 
the Secretary by the Board. As stated in Justice Scalia’s concurrence 
in Bowen, this rule did not alter the past legal consequences of past 
actions, and therefore it was not illegally retroactive. Supra, at 477. 


As found in Chemical Waste [Management, Inc. v. EPA, 869 F.2d 
1526 (D.C. Cir. 1989)], the fact that a regulation imposes a future 
liability on past actions does not render it retroactive. Supra, at 1536. 
The reserve rule does not regulate past activity. Instead, it establishes 
a prospective reserve requirement using all almonds handled in the 
crop year in the calculation. In simplest terms, no handler would be 
retroactively held liable for failure to maintain the 25% reserve during 
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the 1988-89 season before the reserve requirement was made effective 
on February 25, 1989. 54 F.R. 3584 (1989). 


The Secretary carefully evaluated the Almond Board’s 
recommendation in light of current marketing conditions, and issued 
a rule as promptly as possible under the circumstances. He found that 
a reserve of 25% of all almonds handled that crop year necessary to 
effectuate the declared purpose of the Act by regulating market 
fluctuations and maintaining prices for almonds. As established in the 
rulemaking proceeding establishing the reserve provisions of the Order, 
it is necessary for this rule to consider all almonds handled during the 
crop year in order to further Congressional policy, and impose 
restrictions on all handlers equally. Thus, the reserve rule was not 
unlawfully retroactive. To the extent that it has retroactive tendencies, 
as stated previously, it is clearly authorized by and is not in violation of 
the Act. 


For the foregoing reasons, the following order should be issued. 


Order 


The relief requested by petitioners is denied and the petitions are 
dismissed. 


APPENDIX 


In re Saulsbury Orchards & Almond Processing, Inc., 50 Agric. Dec. 23 
(Jan. 23, 1991), appeal docketed, No. CV-F-91-064 REC (E.D. Cal. Feb. 8, 
1991). 
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In re: SEQUOIA ORANGE CO., INC. 
AMA Docket No. F&V 907-12. 


In re) SEQUOIA ORANGE CO., INC. 
AMA Docket No. F&V 907-15. 


In re: DISTRICT ONE INDEPENDENT HANDLERS: J.C. PACKING 
COMPANY, JOHNSTON FARMS, PANDOL BROTHERS PACKING, 
RANDOLPH MARKETING COMPANY, RIVERBEND FARMS, INC., 
SEQUOIA ORANGE CO., INC., SUNNY COVE CITRUS ASSOCIATION, 
WILEMAN BROS. & ELLIOTT, INC., AND WORLD WIDE CITRUS. 
AMA Docket No. F&V 907-16. 


In re: SEQUOIA ORANGE CO., INC. 
AMA Docket No. F&V 910-8. 
Decision and Order filed March 29, 1991. 


APA — Notice and comment requirements — Volume regulations — Annual marketing policies 
— Equal protection requirements — Taking of property — Equity among handlers — Arbitrary, 
capricious, or abuse of discretion — Monetary damages unavailable. 


The Judicial Officer reversed that part of the Decision and Order by Chief Judge Palmer (ALJ) 
holding that the "prorate regulations issued for fiscal year 1986-87, and the subsequent fiscal 
years, did not comply with the requirements of 5 U.S.C. § 553," and, therefore, "that they were 
not in accordance with law nor were the resulting obligations imposed upon the petitioners which 
are the subject of their respective petitions and amended petitions." The Judicial Officer held 
that the weekly volume regulations are exempt from the notice and comment provisions of § 553 
under the "good cause” exception. The Judicial Officer affirmed the other conclusions of the 
ALJ, that the notice and comment requirements of the Administrative Procedure Act are not 
applicable to the Navel Orange Administrative Committee’s and Lemon Administrative 
Committee’s annual marketing policies, or to the Secretary’s annual position or issue papers as 
to the annual marketing policies. The Judicial Officer also affirmed the ALJ’s conclusion that 
the prorate regulations issued under Marketing Orders 907 and 910 did not violate petitioners’ 
constitutional right to equal protection, and did not constitute an unconstitutional taking of 
petitioners’ private property. The prorate regulations did not violate the Act or the marketing 
orders by being inequitable to District 1 handlers as compared to District 2 handlers. The 
Secretary’s actions under the marketing orders were not arbitrary, capricious or an abuse of 
discretion. It is not appropriate to hold a fact-finding hearing in this type of proceeding. Even 
if petitioners were correct in their arguments, monetary damages could not be awarded to 
petitioners. 





SEQUOIA ORANGE CO., INC. 
50 Agric. Dec. 216 


M. Bradley Flynn & Robert A. Ertman, for Respondent. 

James A. Moody, Washington, D.C., for Petitioners. 

Initial Decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


TABLE OF CONTENTS 


Preliminary Statement 

Lemon Order Findings 

Navel Orange Findings 

Conclusions 

I. The Notice and Comment Requirements of the Administrative 
Procedure Act Are Not Applicable to NOAC’s and LAC’s Annual 
Marketing Policies, or to the Secretary's Annual Position or Issue 
Papers as to the Annual Marketing Policies 

. The Secretary's Weekly Volume Regulations Were Exempt From the 


Notice and Comment Provisions of the Administrative Procedure Act 
Because of the "Good Cause" Exception 


The Prorate Regulations Issued Under Marketing Orders 907 and 
910, Limiting the Volume of Navel Oranges and Lemons Grown in 
California-Arizona Which Petitioners Could Lawfully Handle 
During Fiscal Year 1986-87 and Subsequent Fiscal Years, Did Not 
Violate Petitioners’ Constitutional Right to Equal Protection .. 274 


The Prorate Regulations Issued Under Marketing Orders 907 and 
910, Limiting the Volume of Navel Oranges and Lemons Grown in 
California-Arizona Which Petitioners Could Lawfully Handle, Did 
Not Constitute an Unconstitutional Taking of Petitioners’ Private 


The Prorate Regulations Did Not Violate the AMAA or Marketing 
Orders 907 and 910 by Being Inequitable to District 1 Handlers as 
Compared to District 2 Handlers 





AGRICULTURAL MARKETING AGREEMENT ACT 


Petitioners’ Allegations That the Secretary's Actions Under 
Marketing Orders 907 and 910 Were Arbitrary, Capricious or an 
Abuse of Discretion Are Unfounded 


It Is Not Appropriate to Hold a Fact-Finding Hearing in This 
Proceeding 


Appendix A -- Jn re Sequoia Orange Co., 47 Agric. Dec. 2 (1988). 


Appendix B -- Corrected version of Jn re Sequoia Orange Co., 47 Agric. 
Dec. 2, 53-73 (1988). 


Preliminary Statement 


This is a consolidated proceeding instituted by petitions filed pursuant to 
§ 8c(15)(A) of the Agricultural Marketing Agreement Act of 1937, as 
amended (7 U.S.C. § 608c(15)(A)), relating to the federal marketing orders 


regulating the handling of navel oranges and lemons grown in Arizona and 
designated parts of California (7 C.F.R. Part 910 (Lemon Order); 7 C.F.R. 
Part 907 (Navel Orange Order)).' The parties agreed that it was appropriate 
for the ALJ to issue an Initial Decision and Order applicable to all cases, 
based on stipulated exhibits and briefs, without an oral hearing. 

On June 27, 1990, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) filed an Initial Decision and Order holding that the "prorate regulations 
issued for fiscal year 1986-87, and the subsequent fiscal years, did not comply 
with the requirements of 5 U.S.C. § 553," and, therefore, "that they were not 
in accordance with law nor were the resulting obligations imposed upon the 
petitioners which are the subject of their respective petitions and amended 
petitions" (Initial Decision at 38). The ALJ did not agree with any of 
petitioners’ other contentions. 

On July 30, 1990, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 


'See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).2, On August 3, 
1990, petitioners appealed as to the issues decided adversely to their positions 
by the ALJ. On February 26, 1991, the case was referred to the Judicial 
Officer for decision. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 


§ 900.65(b)(1)), was requested by petitioners, but since the record is 
voluminous, the case has been thoroughly briefed, and a number of the issues 


are similar to those involved in recent cases, oral argument would seem to 
serve no useful purpose. 

For the reasons set forth below, I find no merit in petitioners’ contentions 
and, therefore, I am dismissing the petitions. 


Lemon Order Findings 


1. Sequoia Orange Co., Inc., the petitioner in AMA Docket No. F&V 
910-8, was a handler of lemons subject to the weekly allocations of prorated 
flow-to-market restrictions of Marketing Order 910 during 1986-87 and 1987- 
88 fiscal years. "Fiscal Year" is defined in Marketing Order 910 as beginning 
in August 1 of each year and ending July 31 of the following year (7 C.F.R. § 
910.10). 


2. The production area regulated by Marketing Order 910 is divided into 
three districts. District 1 covers Central California between lines drawn east 
and west through Turlock and Gorman, California, except San Luis Obispo 
and Santa Barbara Counties. District 2 covers California south of District 1 
except for the area east of a line drawn north and south through White Water, 
California. District 3 covers all of Arizona and that portion of California 
south of District 1 and east of District 2. See Exhibit L1986-2-c, at 12 (map). 

3. California-Arizona lemons have been subject to prorate restrictions 
since April of 1941 (6 Fed. Reg. 1833 (1941)), and the lemon marketing order 
has continued in effect, with amendments, until the present time. 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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4. (a) The Secretary issued Marketing Order 910, regulating the 
handling of California-Arizona lemons in 1941 on the basis of evidence 
received at a public hearing. The Secretary's findings, which are not 
challenged by petitioners, state in part (6 Fed. Reg. 1833, 1834 (1941)): 


Upon the basis of the evidence introduced at the hearing and the 
record thereof, it is hereby found: 


(3) That this order and all the terms and conditions thereof will 
tend to effectuate the declared policy of the act with respect to lemons 
grown in the States of California and Arizona by establishing and 
maintaining such orderly marketing conditions therefor as will establish 
prices to the producers thereof at a level that will give such lemons a 
purchasing power with respect to articles that the producers thereof 
buy equivalent to the purchasing power of such lemons in the base 
period, and by protecting the interest of the consumer. . . . 


(b) The 1941 order had provisions requiring the committee to issue 
a marketing policy prior to recommending regulations, and a means by which 
prorate was established for the purposes of volume regulation of lemons 
shipped to the fresh domestic market (7 C.F.R. § 953.4 (1942))’. 

(c) In 1959, the Secretary amended the means for calculating 
prorate (24 Fed. Reg. 659 (1959)). The Secretary determined again, on the 
basis of the evidence, that volume regulation under the order continues to be 
necessary, and that the order’s prorate provisions tend to effectuate the 
declared policy of the Act. The findings of the Secretary, which petitioners 
do not dispute, stated, in part (23 Fed. Reg. 7137, 7139 (1958)): 


The order should provide for the computation of the prorate bases and 
allotments of handlers from “lemons available for current shipment." 
Such term should be defined to mean the tree crop of lemons 
produced in the case of Districts 1 and 3, and deliveries of lemons to 
handlers during a prescribed 20-week period in the case of District 2. 


*The lemon order was redesignated from Part 953 to Part 910 in 1961. See 26 Fed. Reg. 
12,751 (1961). 
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Tree crop is the quantity of lemons on the trees as determined by the 
committee. It should be calculated by the committee at the beginning 
of a particular crop year as an estimate of the lemons on the tree. 
However, to offset errors which may be made in such estimate, and to 
assure that allotments based thereon issued to handlers are equitable, 
the final determination of the tree crop should be based upon the 
number of boxes of lemons delivered to handlers. 


The record of the hearing shows that it is possible accurately to 
determine the quantity of lemons which each handler in Districts 1 and 
3 currently controls on the tree. The annual lemon crops produced in 
Districts 1 and 3 are from one bloom and are harvested and marketed 
during approximately a 5-month period in the fall and early winter 
seasons. Thus it is possible, prior to the marketing of the crops 
produced in Districts 1 and 3, to make a reasonably accurate 
determination of the volume of production that will be available for 
market from each such district during the ensuing months and the 
portion of such production which each handler has available for current 
shipment. The equity or share of each handler in the limited quantity 
of lemons that may be shipped from the particular prorate district 


during any week should be the same percentage as the portion of the 
total quantity of lemons available for current shipment in such prorate 
district which such handler controls. 


With respect to District 2, the annual lemon production results from 
multiple blooms. While the major portion of the crop is produced 
from the spring bloom, the trees continue to bloom and set and 
produce lemons throughout the year. A sufficiently accurate 
determination of the total crop and the portion thereof controlled by 
each handler apparently cannot be made for the purpose of equitably 
establishing the individual handler’s share of the limited quantity of 
lemons that may be shipped each week from such district. It was 
shown, however, that an equitable and orderly basis for establishing 
each individual handler’s share of such shipments can be derived from 
the records of deliveries of lemons to each handler during the 
preceding 20-week period. Hence it is concluded that the equity or 
share of each handler in District 2 of the limited quantity of lemons 
that may be shipped from such district during a given week should be 
the same percentage as the ratio between the quantity of lemons 
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delivered to the particular handler during the preceding 20-week period 
and the total deliveries of lemons to all handlers in such district during 
the same period. 


(d) In 1971, the Secretary again amended the means for calculating 
prorate (36 Fed. Reg. 9062 (1971)). The Secretary determined again, on the 
basis of the evidence, that volume regulation under the order continues to be 
necessary, and that the order’s prorate provisions tend to effectuate the 
declared policy of the Act. The findings of the Secretary, which are not 
disputed by petitioners, stated, in part (35 Fed. Reg. 16,850, 16,853, 16,856 
(1970)): 


Marked differences exist among the districts in the conditions 
affecting the growing, harvesting, and marketing of lemons. These 
differences pertain to climate and weather, patterns of fruit growth, 
cultural practices, picking patterns, and extent of storage facilities. 
These factors determine to a large extent the length of time lemons can 
remain on the tree, the life of the fruit after picking, and the extent to 
which the fruit can be stored. To a degree, the districts complement 
each other in supplying lemons to the market as each has a peak 
production season which is different from the peak in the other 
districts. However, the shipping seasons of the districts overlap each 
other and the apportionment of allotment among the districts is 
particularly difficult during periods when all three districts have lemons 
in substantial quantities available for shipment. 


Each district has some storage facilities for lemons and stores 
lemons, as a means of providing temperature and humidity conditions 
which facilitate the development of lemon color and other desirable 
market characteristics, and extending the marketing period in an effort 
to match the supply with demand. 


The apportionment of allotments among the districts is an 
intermediate step in the proration among handlers of the limited 
quantity of lemons which may be shipped each week from the 
production area. The ultimate objective is an equitable proration 
among handlers of such limited quantity irrespective of the district. 
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The evidence shows that prorate base period comprised of the 
immediately preceding 8, 16, and 4 weeks, respectively, for Districts 1, 
2, and 3, appropriately reflect differences and practices in such districts 
and that an equitable and orderly basis for prescribing each individual 
handler’s share of the limited quantity of lemons that may be shipped 
each week from the production area could be derived from the average 
weekly quantity of lemons picked and delivered to each handler during 
the applicable prorate base period for each district. It further shows 
that such applicable prorate base period for each district is sufficiently 
related to the picking and storage practices followed, so that the 
average weekly quantity of lemons picked and delivered to handlers in 
such period constitutes an appropriate measure of the lemons available 
for current shipment. Hence, the prorate bases of all handlers could 
be computed in a manner similar to that currently followed in District 
2. However, since the prorate base periods of handlers are comprised 
of a different number of weeks for lemons grown in the various 
districts, the computation should be based on the average weekly 
quantity of lemons grown in a particular prorate district picked and 
delivered to handlers--the “average weekly pick"--in the applicable 
prorate base period. The computation of the prorate base of any 
handler who has applied for a prorate base for lemons grown in a 
particular prorate district would then be accomplished by dividing his 
average weekly pick by the total of the average weekly picks of all 
handlers who have so applied. Such method of computation would 
eliminate the need for judgment decisions with respect to the allocation 
of the limited volume of shipments among the districts in the weeks 
when the seasons overlap. It would also eliminate the need for the 
same degree of precision in estimating the tree crop since this would 
no longer be a factor in the computation of prorate bases or in the 
allocation of the limited quantity among districts. It is therefore 
concluded that the order should be amended, as hereinafter set forth, 
to provide for basing the computation of handlers’ prorate bases for 
lemons grown in a particular district on the average weekly quantity of 
such lemons picked and delivered to packinghouses in the applicable 
prorate base period. 
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The basic objective of the order is to regulate the flow of lemons 
to market in such manner as to enhance growers’ returns. The 
allocation of the limited weekly volume among handlers is incident to 
this. The assignment of prorate bases to handlers is based upon the 
relative volume of lemons each has available for current shipment and 
this should provide the handler a reasonable opportunity to ship a 
proportion of his available lemons comparable to that permitted to be 
shipped by other handlers. As previously discussed herein, revision is 
recommended of the prorate base, overshipment, and loan provisions 
all of which are designed to provide bases for allocating and 
transferring allotments among handlers so as to make the allotments 
available to handlers in the volume and at the time it is needed. 


5. On January 25, 1982, the Secretary issued a set of general guidelines 
for the operation and administration of marketing orders. These guidelines 
(Exhibit 1990-07) were applicable to all Federal marketing orders covering 
fruits, vegetables, and specialty crops. They provide, with respect to market 
allocation programs and prorates (Exhibit 1990-07, at 4-5): 


Market Allocation Programs 


The Secretary recognizes that market allocation programs can be 
beneficial to producers when used properly. The programs must allow 
individual incentive and product innovation, they should not be used to 
inhibit long-run market expansion or to encourage or continue chronic 
over-production. The Secretary intends to evaluate annually the 
economic situation in each industry where market allocations are 
proposed to ensure that regulations are designed with these objectives 
in mind. 


The Secretary will evaluate committee recommendations as to their 
possible long-term effects on price differentials between markets and 
the percentages of production going to the different markets. This is 
to ensure that market adjustment and public interest concerns receive 
appropriate attention. 


The industry must monitor the effects of continual use of annual 
regulations, so that regular supply and demand signals from the market 
are not distorted. The committees must submit, and the Secretary will 
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consider, market allocation recommendations separately from all other 
features available under the program, including prorates. 


Prorates 


Prorates are measures which regulate the short-term flow of a 
commodity to market. Specifically, the term "prorate" refers to the 
establishment of a maximum quantity a handler may ship during a 
limited time period. Recommendations for prorates that have an 
allocative effect will be considered separately. 


This Administration believes that prorates can be a valuable tool for 
effective marketing serving the interests of both producers and 
consumers through market stabilization and extension of the season. 
This type of program may be used to prevent temporary market gluts 
and correspondingly depressed prices by smoothing out product flow. 
It contributes to more efficient use of handling and distribution 
facilities. However, maximum effectiveness would require "perfect" 
market information and administration. All too often one or both of 
these are unattainable. Consequently, prorates should be used 
guardedly so as to avoid stifling individual incentive or overly restricting 
market supplies. 


With a view toward preserving individual incentives, the Secretary 
is asking each industry using the prorate feature to assess its own 
unique problems and needs and recommend ways to best use prorate 
provisions consistent with these guidelines. Among the approaches that 
affected committees should consider: 


(1) Use of prorate only during a limited part of the season, i.e., a 
limited number of weeks; 


(2) Expansion of the specific time frame included in each prorate, 
i.e., two, three, or four week prorates instead of only weekly; 


(3) A combination of a partial season prorate and expanded time 
frame. 
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The Secretary believes that changes in the present system would 
permit greater intraseasonal flexibilities for individual handlers while 
at the same time protecting the viability of the program. 


6. The lemon marketing order, as amended, provides that the Lemon 
Administrative Committee (LAC) shall hold a marketing policy meeting each 
fiscal year not later than August 15th, or such later date as the committee 
shall establish, with the approval of the Secretary (7 C.F.R. § 910.50). During 
the 1986-87 fiscal year, a lemon industry pre-policy meeting was held on June 
24, 1986, in Los Angeles, California (Exhibit No. L1986-4-a, at 2). The 
lemon industry policy meeting was held on July 1, 1986, in Los Angeles, 
California, at which meeting a marketing policy for the 1986-87 fiscal year 
(Exhibit No. L1986-2-a) was adopted and submitted to the Secretary (Exhibit 
No. L1986-4-c). 

7. During the 1987-88 fiscal year, a lemon industry pre-policy meeting was 
held on June 23, 1987, in Los Angeles, California (Exhibit No. L1987-4-a, at 
2). The lemon industry policy meeting was held on June 30, 1987, in Los 
Angeles, California, at which meeting a marketing policy for the 1987-88 fiscal 
year (Exhibit No. L1987-2-a) was adopted and submitted to the Secretary 
(Exhibit No. L1987-4-c). 

8. The marketing policies contain an estimate of the total quantity of 
lemons to be produced in each district (Exhibit Nos. L1986-2-a, at 7; 
L1987-2-a, at 6), reports on current production costs and marketing costs, 
estimates of utilization, with comparison to prior years (Exhibit Nos. 
L1986-2-a, at 14; L1987-2-a, at 13), and a proposed tentative shipping 
schedule for the upcoming season (Exhibit Nos. L1986-2-a, at 16-17; 
L1987-2-a, at 14-15). 

9. The marketing policies also contain a great deal of economic data and 
analysis. Production characteristics and patterns of California-Arizona lemon 
districts are examined, along with lemon acreage, sales and price statistics (by 
week) for 5 years, import information, export statistics, and lemon storage 
information, by district. 

The marketing policies also contain studies by William C. Kinney of the 
University of California at Davis regarding alternative lemon market 
utilization analyses. These studies are to determine the maximum amount of 
lemons that could be allowed to go to the fresh domestic market without 
lowering total grower returns. In each year, Kinney’s analysis indicated that 
total short-run fresh domestic and export revenues are maximized when 
domestic fresh utilization is 12,000 cars (or less) per year. However, in 1986- 
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87, LAC projected a domestic shipping goal of 14,750 cars (30% of total 
lemons harvested), and in 1987-88, LAC projected 15,250 cars (33% of the 
total lemon harvest). The LAC felt the goals would provide both incentive 
and opportunity for market expansion while providing a stable atmosphere 
necessary for the orderly marketing of the crop. See Exhibit Nos. L1986-2-a, 
at 12; L1987-2-a, at 9. 

10. The proposed weekly shipping schedule in each year’s LAC 
marketing policy are not recommendations to the Secretary. Likewise, they 
are not tentative figures which LAC plans to recommend to the Secretary at 
a later date in the absence of changed conditions. The marketing policy states 
(Exhibit No. L1987-2-a, at 13): 


The Committee intends that this tentative shipping schedule be used 
only as a guideline in Committee deliberations and determinations, and 
that actual volume recommendations submitted to the Secretary during 
the upcoming season shall be based on assessment of the current 
supply and demand conditions existing on a weekly basis throughout 
the marketing season. 


11. Copies of LAC’s annual marketing policy go to the Economic 
Analysis and Program Review Branch of the Fruit and Vegetable Division of 
the Agricultural Marketing Service. The Economic Analysis and Program 
Review Branch does an independent economic evaluation of the marketing 
policy, using parity price calculation from the National Agricultural Statistical 
Service, raw data from LAC, and other governmental and trade publications. 
This evaluation is summarized in documents, including the Preliminary 
Analysis of Marketing Policy, Issue Papers and Analysis of Marketing Policy. 
The Marketing Order Administration Branch of the Agricultural Marketing 
Service utilizes these documents in the evaluation of LAC recommendations 
for volume regulation and administration of the order in general. 

12. When supply, demand, and price conditions are such that volume 
regulation might be imposed, LAC makes weekly recommendations to the 
Secretary. Each week during the marketing season, LAC holds an open 
public meeting (attended by growers, handlers, and other interested persons) 
to discuss volume regulations for the coming week. See, e.g. (AMS reports of 
LAC meetings), Exhibit Nos. L1986-1-527-c; L1986-4-b; L1986-4~d; 
L1987-1-572-c; L1987-1-575-c; L1987-4-b; L1987-4-e; L1987-4-g; 
L1987-4-j; L1987-4-1. LAC is an advisory body which represents all segments 
of the industry, growers and handlers, cooperatives, and independents (7 
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C.F.R. §§ 912.20, .22). Members are chosen by the specific constituency 
which they represent (7 C.F.R. § 907.22). Consequently, before attending 
LAC weekly volume limitation meetings, members contact their constituents 
to determine their recent experience and recommendations for the coming 
week. 

13. As can be seen from the minutes of LAC meetings, a typical 
meeting begins with a report from LAC management regarding the lemon 
industry performance, which is later published in the weekly Lemon Bulletin. 
See Exhibit Nos. L1986-2-b; L1987-2-b. Committee members review the 
weather and its effect on both production and sales, current sales activity, and 
other relevant information. LAC staff present documentation they prepared 
concerning shipments in all channels of utilization, volume of lemons picked 
in each of the producing districts, and the quantity, size, and grade of lemons 
available in storage. LAC members evaluate this data along with changes in 
crop production estimates, projection of probable size composition, and 
analysis of the quality of lemons on the trees and in storage received from 
lemon handlers and from staff members. The committee also considers the 
estimated volume of lemons to be picked on a 3-month basis. Marketing 
organizations supply pertinent data such as volume of lemons sold, estimated 
average f.o.b. prices received, supplies currently available for sale in and en 
route to the principal markets, current and predicted weather conditions, and 
other relevant information for accurate marketing analysis. All such data are 
deliberated prior to recommendation of volume restrictions for the next 
succeeding week to the Secretary. See, eg., Exhibit Nos. L1986-4-a; 
L1986-4-c; L1987-4-a; L1987-4-c; L1987-4-d; L1987-4-f; L1987-4-h; 
L1987-4-i. 

14. _ LAC then considers the appropriateness of volume limitations for 
the following week. Comments from LAC members and observers are 
solicited, and eventually a recommendation is reached that represents a 
consensus of the industry, sometimes after a preliminary motion for volume 
regulation at a certain level is defeated. A review of the minutes reveals than 
the final vote as to the volume limitations is often unanimous, or nearly so. 

15. As can be demonstrated from AMS Marketing Field Office reports 
from LAC meetings (see, e.g., L1987-1-572-c), a typical meeting begins with 
a report from LAC’s manager and staff as to current marketing and growing 
conditions. Observers at the meeting also report any relevant information in 
this regard. LAC then considers the appropriateness of volume limitations for 
the coming week. It solicits the comments of observers, and then, in turn, 
each of the committee members. As is clear from the reports, the meetings 
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are essentially a place for give and take where eventually recommendations 
are reached that represent a consensus of the industry, sometimes after a 
preliminary motion for volume regulation is defeated, or is amended. A 
review of the minutes demonstrates that the final votes as to volume control 
are often unanimous, or nearly so. 

16. (a) The record contains volumes of information which 
respondent analyzed in the decision to issue prorate regulations. The AMS 
Marketing Field Office reports the LAC meeting deliberations in a 
memorandum which is transmitted to the Washington, D.C., office within one 
day of each LAC meeting. The administrative record contains, for each week 
of prorate, the current LAC Bulletin, which contains California-Arizona lemon 
shipments and utilization (fresh domestic, export, byproducts or "other") for 
each prorate district for the prior week and for the season up until the prior 
week; size composition of domestic shipments, by week and by season to date; 
a comparison of the current year’s domestic fresh shipments with prior year’s 
domestic fresh shipments; and the level of exports, by country of destination, 
by week and by season to date (see, e.g., Exhibit Nos. L1986-2-b; L1987-2-b). 
The AMS Marketing Field Office also prepares and sends to the Marketing 
Order Administration Branch a “Lemon Findings" memorandum, which 
contains information with respect to the current level of shipments and 
utilization by each prorate district, total season shipments, and current prices 
being received (see, e.g., Exhibit Nos. L1986-1-527-b; L1986-1-528-b; 
L1986-1-529-b; L1987-1-572-b; L1987-1-573-b; L1987-1-574-b; 
L1987-1-575-b). 

(b) After receiving this information, a marketing specialist in 
Washington, D.C., prepares an Impact Statement, which summarizes the data 
received and evaluated, including the Marketing Field Office memoranda (see, 
e.g., Exhibit Nos. 1L1986-1-527-d; 1L1986-1-528-c; L1986-1-529-c; 
L1987-1-572-d; L1987-1-573-c; L1987-1-574-c; L1987-1-575-d). The 
marketing specialist also prepares the weekly regulation to be published in the 
Federal Register, and a short transmittal memorandum (see, e.g., Exhibit Nos. 
L1986-1-528-d; L1986-1-529-d; L1987-1-572-e; L1987-1-573-d; 
L1987-1-574-d; L1987-1-575-e) from the Chief of the Marketing Order 
Administration Branch (MOAB) to the Director of the Fruit and Vegetable 
Division. By this memorandum, the MOAB Chief recommends approval of 
the attached prorate regulation, after having determined that the regulation 
would be consistent with the provisions of the Order, the Act, the marketing 
policy, and AMS’ analysis of shipment and price conditions. 
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17. Notice of the 1986-87 lemon marketing policy was published in the 
Federal Register on July 3, 1986 (51 Fed. Reg. 24,355 (1986)), which invited 
comments (Exhibit No. L1986-1-a). Comments were filed in opposition, but 
a response to the comments was not published in the Federal Register, nor 
was a basis and purpose statement issued, before the issuance of the first 
prorate regulation on September 12, 1986. AMS did analyze all of the 
comments filed, but the analysis was unsigned, undated, and unpublished 
(Exhibit No. L1986-3a). On September 12, 1986, AMS published the first 
volume regulation for the fiscal year as a final rule effective September 14-20, 
1986, which invited comments on the possible impact of volume regulations 
on small entities, but did not invite comments on any other matters, such as 
the amount of the volume regulation effective 2 days later (51 Fed. Reg. 
32,423 (1986); Exhibit No. L1986-1-526-a). Volume regulations were 
thereafter issued as final rules without opportunity for comment for the weeks 
ending September 27, 1986 (Exhibit No. L1986-1-527-a), October 4, 1986 
(Exhibit No. L1986-1-528-a), and October 11, 1986 (Exhibit No. 
L1986-1-529-a). 

18. Notice of the 1987-88 lemon marketing policy was published in the 
Federal Register on August 3, 1987 (52 Fed. Reg. 28,736 (1987)), which 
invited comments (Exhibit No. L1987-1-a). Comments were filed in 
opposition, but a response to the comments was not published in the Federal 
Register, nor was a basis and purpose statement issued, before the issuance 
of the first prorate regulation on July 31, 1987, for the week of August 2-8, 
1987, or any of those which followed. AMS did analyze all of the comments 
filed, but the analysis was unsigned, undated, and unpublished (Exhibit No. 
L1987-3-a). On July 31, 1987, 3 days before the publication of the marketing 
policy, and 31 days after the lemon industry policy meeting held on June 30, 
1987, AMS published the first volume regulation for the year as a final rule, 
which invited comments on the possible impact of volume regulations on small 
entities, but did not invite comments on any other matters, such as the amount 
of the volume regulation effective 2 days later (52 Fed. Reg. 28,535 (1987); 
Exhibit No. L1987-1-572-a). Volume regulations were thereafter issued as 
final rules without opportunity for comments for the weeks ending August 15, 
1987 (Exhibit No. L1987-1-573-a), August 22, 1987 (Exhibit No. 
L1987-1-574-a), and August 29, 1987 (Exhibit No. 1987-1-575-a). 
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Navel Orange Findings 


19. (a) Sequoia Orange Co., Inc., the petitioner in AMA Docket 
Nos. F&V 907-12 and 907-15, was a handler of navel oranges subject to the 
weekly allocations of prorated flow-to-market restrictions applicable to Prorate 
District 1 of Marketing Order 907 during the 1986-87 and 1987-88 fiscal years. 

(b) J. C. Packing Company, Johnston Farms, Pandol Brothers 
Packing, Randolph Marketing Company, Riverbend Farms, Inc., Sequoia 
Orange Co., Inc., Sunny Cove Citrus Association, Wileman Bros. & Elliott, 
Inc., and World Wide Citrus, the petitioners in AMA Docket No. F&V 
907-16, were handlers of navel oranges subject to the weekly allocations of 
prorated flow-to-market restrictions applicable in Prorate District 1 of 
Marketing Order 907 during the 1989-90 fiscal year. 

20. The production area regulated by Marketing Order 907 is divided 
into four districts. District 1 covers Central California (the San Joaquin 
valley), District 2 covers Southern California, District 3 covers the desert area 
of California and Arizona, and District 4 covers a small area near Sacramento, 
which was carved out of District 1 in 1979 (7 C.F.R. §§ 907.66, .166). 

21. California-Arizona navel oranges have been subject to prorate 
restrictions since January of 1934, when the Secretary issued a Federal order 
applicable to both navel oranges and valencia oranges. A revised order was 
issued in 1942, which continued in effect until growers terminated it in 1952, 
because of a disagreement over prorate equity between the navel and valencia 
growers. Separate orders were approved in 1953 for navel oranges, and in 
1954 for valencia oranges. These orders have continued in effect, with 
amendments, until the present time. 

22. The Secretary issued Marketing Order 907, regulating the handling 
of California-Arizona navel oranges, in 1953 on the basis of evidence received 
at a public hearing. The Secretary’s findings, which are not challenged by 
petitioners, state in part (18 Fed. Reg. 4708, 4709-20 (1953)): 


(1) It is concluded that a marketing agreement‘ and order 
program is needed to regulate the handling of navel oranges grown in 
the production area to establish and maintain such orderly marketing 


“There is no longer a marketing agreement for the handling of navel oranges. See 50 Fed. 
Reg. 1432 (1985). Section 8c(9) of the AMAA (7 U.S.C. §608c(9) (1988)) allows an order to 
become effective in the absence of a marketing agreement among handlers. 
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conditions thereof as will tend to establish parity prices for such 
oranges. 


There is a demand for California-Arizona navel oranges which can 
be distinguished from demands from other competitive oranges shipped 
in fresh form. This is because of the characteristics of the navel 
orange, and is demonstrated by the differences in prices between 
California-Arizona navel oranges and Florida oranges. 


There have been increases in the total supplies of all citrus fruits, 
both in fresh and processed form, sold during the period November 
through May, which is the marketing season for California-Arizona 
navel oranges. Although shipments of competitive fresh oranges during 
the California-Arizona navel orange season exert an influence upon 
prices of California-Arizona navel oranges, this influence is not as 
significant as the effect of a like quantity of shipments of California- 
Arizona navel oranges. Hence, the substantial effect of changes in 
quantities of California-Arizona navel oranges shipped upon prices for 


such oranges is not nullified by changes in supplies of competitive 
oranges offered for sale. 


The primary problem to which the proposed marketing agreement 
and order is addressed is that of correlating the quantity of oranges to 
be shipped each week with the changes in demand for such oranges. 
The question is whether the weekly shipments can be adjusted to 
changes in demand conditions more effectively when they are regulated 
by means of a marketing agreement and order program than when they 
are not so regulated. The marketing agreement and order is not 
proposed as a device to be used primarily for the purpose of reducing 
the total quantity of oranges shipped to fresh markets, except as a 
result of limitations of sizes so shipped. Rather, it is proposed as a 
device for adjusting the rate of shipping the available supplies so as to 
coordinate the flow of shipments with the market demands for such 
oranges, and thus to tend to achieve the declared policy of the act. 
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Oranges may be stored on the tree after reaching maturity. When 
the crop of oranges in a particular producing district has reached 
maturity, all the fruit is capable of being shipped. Producers, 
moreover, are anxious to harvest their fruit in order to avoid possible 
loss from frost or from drop or deterioration in grade. As a 
consequence, producers exert strong pressures upon handlers to ship 
their fruit. It is extremely difficult for operators of packinghouses to 
ignore such pressures and to ship such oranges in response to the then 
current demand. 


The authority to regulate shipments each week under a marketing 
program provides a means to withstand such pressures to ship and 
thereby to adjust the quantity of fruit shipped to that required in 
marketing channels. In addition, the proposed marketing agreement 
and order makes readily available to handlers knowledge of the 
quantity which is to be shipped each week, as well as more accurate 
knowledge of the quantity of fruit available in and en route to 
consumer markets. Moreover, receivers of California-Arizona navel 
oranges would be provided with a basis for maintaining their 
commercial operations in the light of information with respect to the 
rate at which supplies will be made available to them. 


Such conditions do not exist in the absence of a marketing 
agreement and order, and the evidence indicates that there exists a 
tendency on the part of handlers, in the absence of some program 
providing restraint of shipments, to ship excessive quantities because of 
desires of producers to pick their fruit and thereby avoid losses through 
damage or deterioration in the groves. Moreover, no individual 
handler or group of handlers successfully can increase the level of 
prices by refusing shipments because other handlers can nullify such 
action by increasing their shipments accordingly. 


Therefore, it is concluded that a marketing agreement and order is 
needed to effectuate the declared purpose of the act by establishing 
orderly marketing conditions for navel oranges grown in the production 
area through providing a means of limiting the quantity of such oranges 
that may be shipped each week to commercial fresh channels. 
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Oranges produced in the various producing districts south of the 
37th Parallel in the State of California and in the State of Arizona 
cannot readily be distinguished from each other, are marketed at 
approximately the same time, and compete with each other in the 
market place. Most of the oranges produced in the proposed 
production area are handled by large marketing organizations which 
market oranges grown throughout the production area. The grade, 
size, and container specification, and packing and selling operations are 
similar and the freight rates from each of these producing districts to 
the primary eastern terminal markets are identical. Because of these 
facts, the exclusion of any part of the proposed production area would 
tend to make the operation of the proposed program ineffective. It is 
concluded that the production area, as defined, is the smallest regional 
production area found practicable, consistently with carrying out the 
declared purpose of the act. 


The term "handle" should relate to transactions involving markets 
in the United States, Canada, and Alaska because such markets are 
considered by sellers of navel oranges grown in the production area to 
be, and are, one "domestic" market. Shipments to other--the export-- 
markets are not proposed to be regulated under the marketing 
agreement and order because sales in those markets do not directly 
compete with, and are considered as diversions from, the "domestic" 
market. Moreover, Alaska should be included in the "domestic" market 
because it is supplied principally by shipments moving through 
northwest ports. Hence, its inclusion tends to assure compliance with 
the regulations of the program on the part of handlers shipping to 
northwest and Canadian markets. 


The term "fiscal year" should be defined to identify a period within 
which the marketing of a given crop of oranges takes place. Navel 
oranges grown in the production area are marketed during the period 
beginning on November and ending in May or June. The period 
beginning on November 1 and ending on October 31 of the following 
year, both dates inclusive, is selected as the fiscal year, because it is the 
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practice of organizations handling oranges to maintain their records on 
such a 12-month basis. . . . 


The term "oranges available for current shipment" should be defined 
to mean all oranges as measured by the total tree crop. Such quantity 
is utilized in determining the amount of oranges that may be shipped 
by an individual handler each week when volume regulation is in effect 
and thus provides the basis for the establishment of equity between 
handlers under such regulation. The testimony indicated that use of 
the total tree crop as a basis for this computation is the only practical 
and equitable means of measuring the availability of oranges for 
shipment. While it may be argued that the merchantable supplies of 
oranges should be used to determine the quantity of oranges available 
for current shipment, it was found to be impossible to measure 
accurately such merchantable supplies. For example, it is not possible 
to determine with precision the extent of frost damage in a particular 
grove; nor is it possible to forecast accurately the size composition of 
oranges on the tree in a particular grove. Therefore, the oranges 
available for current shipment should be measured by the total quantity 
of oranges on the tree. 


The term "tree crop" should be defined to mean the total quantity 
of oranges on the trees as determined by the committee. This term 
provides the basis for the measurement of oranges available for current 
shipment. Since the oranges are stored in the trees, the term “tree 
crop" is appropriate. However, the measurement of the tree crop is 
determined finally by the number of boxes of oranges delivered to the 
packinghouse. Therefore, the tree crop as estimated by the committee 
should be calculated as an estimate of the number of boxes of oranges 
to be delivered to the packinghouse. 


The term “export” should be defined to mean those shipments of 
oranges to foreign markets which are not regulated under the 
provisions of the marketing agreement and order. Shipments to 





236 AGRICULTURAL MARKETING AGREEMENT ACT 


markets within the continental United States, Canada, and Alaska are 
regulated within the provisions of the proposed program. 


A majority of the Committee should consist of producers 
because the program is designed to benefit producers. The provision 
for handler members tends to give balance to the committee and an 
opportunity for presentation of handling and marketing viewpoints and 
problems from the handlers’ standpoint. 


Nomination for membership and representation on the committee 
should reflect the situation existing in the marketing of navel oranges 
grown in the production area. Marketing organizations predominate 
in the marketing of oranges grown in such area. There are 2 large 
cooperative marketing organizations in the production area, one of 
which handles in excess of one-half of the total tonnage of oranges. 
There is one central marketing organization which is not classified as 
a cooperative, and most of the independent shippers are members of 
an independent association. The central marketing organizations, both 
cooperative and independent, market oranges produced throughout the 
production area. The interests of these organizations, therefore, are 
closely identified with producer interests in each of the important 
producing regions. Furthermore, such organizations must consider 
marketing problems affecting the producing area as a whole. It is 
appropriate, therefore, in view of the institutional structure of the 
marketing function in the production area, to provide for nominations 
and producer and handler representation obtained through such 
marketing organizations. This procedure would tend to result in 
representation from all districts within a small committee and reflect 
the industry organization on the committee. 


The marketing agreement and order should, therefore, prescribe a 
nomination and selection plan for committee members and their 
alternates which would provide representation on the committee as 
follows: (1) Three grower and 2 handler members to represent any 
cooperative marketing organization which handles more than 50 
percent of the total volume of oranges during the fiscal year during 
which nominations for members are submitted; (2) one handler and 
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1 grower to represent all other cooperative marketing organizations; (3) 
two growers and 1 handler to represent all producers and handlers not 
affiliated with cooperative marketing organizations; and (4) the 
members so selected should meet and by a concurring vote of at least 
6 members should select nominees for a neutral member and alternate 
member of the committee. 


(2) The act requires, in effect, that a program of this nature should 
provide a method for allotting the total quantity of the regulated 
commodity which may be handled during a specified period so that 
such quantity may be equitably apportioned among all of the handlers 
thereof. Under the provision of the proposed marketing agreement 
and order, this requirement means that each handler should be given 
the same opportunity to market oranges under volume regulation as 
each other handler in the same prorate district. The equality of 
opportunity to market oranges should exist among handlers within a 
particular prorate district, because the market opportunities vary as 
between prorate districts as the result of the different timing of 
maturity and shipping life of the oranges in each prorate district. 


The act also requires that such equitable apportionment should be 
on the basis of the quantity of the regulated commodity which each 
handler has available for current shipment, or upon the quantity of 
such commodity shipped by each such handler in such prior period as 
the Secretary determines to be representative, or both. Under this 
program, an individual handler’s equity or share of the limited quantity 
which may be shipped from a particular prorate district in any week 
should be based upon the quantity of oranges currently controlled by 
such handler. Testimony at the hearing indicated that the percentage 
of the oranges controlled and handled varies between handlers from 
year to year. Therefore, the determination of an individual handler’s 
share on the basis of past performance, or a combination of past 
performance and current control, would not truly reflect the current 
status of each handler in relation to all others. Furthermore, the use 
of the quantity of oranges currently under control as a basis for 
determining individual handler’s equities is practical under this program 
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as it is possible to determine with precision the quantity of oranges 
currently controlled by each handler. 


(h) There are differences between various producing regions in the 
production area as to the time of maturity of the oranges produced 
therein and the length of the period during which such oranges may be 
shipped in prime condition. These differences are caused by 
differences in climatic conditions, with soil conditions and cultural 
practices exercising little, if any, influence upon maturity and keeping 
life. 


In order to assure the maintenance of equities as between individual 
handlers, the production area should be separated into prorate districts, 
with the individual producing regions possessing similar marketing 
periods grouped into the same prorate district. The number of districts 
should be reduced to a minimum in order to assure that the 
administration of the provision of the marketing agreement and order 
reasonably may be carried out. Marketing periods and the times of the 
reaching of maturity of oranges produced in the same prorate district 
are much more uniform than such factors between prorate districts. 
Furthermore, the variations of times of maturity and length of shipping 
periods among individual handlers in a particular prorate district are 
treated readily by use of the adjustment provisions of the marketing 
agreement and order, particularly those relating to early maturity and 
short life. 


... Since the primary policy of operation under volume regulation 
is not to eliminate fruit from being shipped to fresh commercial 
channels, but rather to ship all merchantable fruit in a manner so as to 
correlate changes in the rate of shipment with changes in demand, 
needless diversion should not be compelled. . . . 
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The handling of oranges for sale in export channels should not be 
regulated under the program, because, as indicated heretofore, sales in 
export channels do not compete directly witl: sales in domestic 
commercial channels. 


23. In July of 1981, the Department held a 6-day hearing before an 
Administrative Law Judge on the marketing of the 1980-81 navel orange crop 
under Marketing Order 907. More than 70 witnesses appeared, including 
growers, handlers, consumer representatives and elected officials. As one 
result of the hearing, the Navel Orange Administrative Committee (NOAC) 
requested the Secretary to conduct a referendum to enable orange growers to 
provide an expression of their views about whether the marketing order 
should be continued. Seventy-one percent of all the growers voted in the 
referendum held in October 1981, 91% of which (representing 81% of the 
volume of production represented in the referendum) favored continuation of 
the marketing order program. 

24. On January 25, 1982, the Secretary issued a set of general guidelines 
for the operation and administration of marketing orders. These guidelines 
(Exhibit 1990-07) were applicable to all Federal marketing orders covering 
fruits, vegetables, and specialty crops. They provide, with respect to market 


allocation programs and prorates (Exhibit 1990-07, at 4-5): 


Market Allocation Programs 


The Secretary recognizes that market allocation programs can be 
beneficial to producers when used properly. The programs must allow 
individual incentive and product innovation, they should not be used to 
inhibit long-run market expansion or to encourage or continue chronic 
over-production. The Secretary intends to evaluate annually the 
economic situation in each industry where market allocations are 
proposed to ensure that regulations are designed with these objectives 
in mind. 


The Secretary will evaluate committee recommendations as to their 
possible long-term effects on price differentials between markets and 
the percentage of production going to the different markets. This is to 
ensure that market adjustment and public interest concerns receive 
appropriate attention. 
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The industry must monitor the effects of continual use of annual 
regulations, so that regular supply and demand signals from the market 
are not distorted. The committees must submit, and the Secretary will 
consider, market allocation recommendations separately from all other 
features available under the program, including prorates. 


Prorates 


Prorates are measures which regulate the short-term flow of a 
commodity market. Specifically, the term “prorate" refers to the 
establishment of a maximum quantity a handler may ship during a 
limited time period. Recommendations for prorates that have an 
allocative effect will be considered separately. 


This Administration believes that prorates can be a valuable tool for 
effective marketing serving the interests of both producers and 
consumers through market stabilization and extension of the season. 
This type of program may be used to prevent temporary market gluts 
and correspondingly depressed prices by smoothing out product flow. 
It contributes to more efficient use of handling and distribution 
facilities. However, maximum effectiveness would require "perfect" 
market information and administration. All too often one or both of 
these are unattainable. Consequently, prorates should be used 
guardedly so as to avoid stifling individual incentive or overly restricting 
market supplies. 


With a view toward preserving individual incentives, the Secretary 
is asking each industry using the prorate feature to assess its own 
unique problems and needs and recommend ways to best use prorate 
provisions consistent with these guidelines. Among the approaches that 
affected committees should consider: 


(1) Use of prorate only during a limited part of the season, i.e., a 
limited number of weeks; 


(2) Expansion of the specific time frame included in each prorate, 
i.e., two, three, or four week prorates instead of only weekly; 
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(3) A combination of partial season prorate and expanded time 
frame. 


The Secretary believes that changes in the present system would 
permit greater intraseasonal flexibilities for individual handlers while 
at the same time protecting the viability of the program. 


25. On the basis of evidence received at a public hearing held in 1983, 
the Secretary amended various provisions of Marketing Order 907 effective 
January 11, 1985 (50 Fed. Reg. 1429 (1985)). The Secretary determined again 
that volume regulation under the marketing order continues to be necessary, 
and that the order’s prorate provisions tend to effectuate the declared policy 
of the Act. The findings of the Secretary included, in part, 49 Fed. Reg. 
29,071, 29,072-75 (1984): 


Shortly after the beginning of the season, a high proportion of each 
California-Arizona orange crop is mature and could be shipped to 
market; but markets are insufficient to absorb that quantity of fruit in 
a short period of time. Fortunately, mature oranges are storable on 
the trees and, if left unharvested, will continue to be marketable during 
the normal season. This characteristic allows for the use of the flow- 
to-market features of the orders. 


The producing sector of the California-Arizona orange industry is 
characterized by a large number of relatively small units. In 1981-82, 
there were about 4,000 growers of California-Arizona navel 
oranges.... In 1981-82, based on the number of growers and total 
acreage, the average navel unit was 30 acres versus about 20 acres in 
the mid-1960’s. ... 


There are approximately 121 handlers of Californi[a]-Arizona navel 
oranges .. . . Handlers are responsible for packing and distributing 
packed fruit, although many are also responsible for harvest scheduling, 
harvest, and raw product assembly activities. Generally, growers enter 
into various kinds of contracts with packinghouses (handlers) for one 
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or more years. While growers are primarily responsible for producing 
the fruit, they generally receive the "residual" value that remains after 
all other marketing charges have been deducted from the selling price. 


Due to the increased bearing acreage and improved yields, there 
has been a strong upward trend in production of both crops. 
California-Arizona navel crops in 1980-81 and 1982-83 were almost 
three times the level of the 1940’s and 1950’s. California-Arizona 
Valencia crops have shown an upward trend but not to the extent of 
navels. In addition to the overall upward trend, navel production 
increased sharply to record highs in 1979-80, 1980-81, and 1982-83. 
Prior to that time, domestic usage had been in the range of 26 to 38 
thousand cars. Consequently, it was not possible to maintain the 
utilization pattern that existed prior to the production surge. However 
the absolute quantity shipped to domestic fresh markets has increased 
and reached record levels which are about double the amounts of the 
1950’s. In 1982-83 there were 49,018 cars of navels shipped to 
regulated markets, 58 percent of the total utilization compared to 
22,101 cars in 1953-54, which was 77 percent of the total utilization. 


Short-run demand for fresh oranges tends to be relatively inelastic. 
Thus, even a small variation in shipments can have a great impact on 
grower revenue. This is the foundation of the use of the order--to 
foster market stability and enhance revenue in the short run. It is 
possible that econometric models could demonstrate the utilization 
options which will maximize grower returns on a season-by-season 
basis. However, such models would probably be less precise in 
measuring effect on long-run grower income. One probable long-run 
effect of regulation is to slow the rate of adjustment that would occur 
in the industry absent regulations. 


The difference in the results that occur in the short run and long 
run cannot be precisely measured because of the lack of recent 
historical nonregulated experience. In the case of California-Arizona 
navel and Valencia oranges, there is one example. A prior marketing 
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order was terminated in March 1952 and no regulatory authority 
existed during the entire 1952-53 season. The on-tree value of all sales 
for the 1952-53 navel crop was substantially below the level of the three 
preceding seasons. In addition, f.o.b. prices were unstable 
intraseasonally, ranging from $1.65 per box more than the season 
average to $0.40 less than the average. In 1951-52, with partial 
regulation under the marketing order, the range was only $0.38 per box 
above and below the season average. 


The marketing orders for California-Arizona oranges are intended 
to be a self-help tool for use by industries to affect all factors 
associated with successful marketing of these crops, such as influences 
of the other markets (export or proces[s]ing) and those associated with 
long-range planning (tax incentives and overall optimistic financial 
outlook). 


(1) The hearing record contains extensive testimony from industry 
and noni[njdustry witnesses who supported the proposal to amend 


orders to eliminate the prorate provision. A number of economists 
testified in favor of this proposal. They suggested, however, that the 
industry would undergo a radical and severe economic displacement if 
prorate were abruptly eliminated. For example, several economists 
testified that, in the short term (2 to 7 years), there would likely be a 
period of industry readjustment, resulting in a reduction in producer 
revenue, an increase in price instability, and a reduction of groves. 
They suggested that during this same period approximately 2,100 to 
7,000 California-Arizona orange growers would likely be forced to 
abandon orange farming due to radically changed economic conditions. 
Those most likely to abandon orange farming would include new 
business entrants who recently p[ur]chased land at high cost and 
financed at high interest rates and growers who are highly leveraged 
(i.e., high debt to equity ratio). 


The positive aspects of prorate were attested to by several witnesses 
who observed that from their perspective this regulatory mechanism 
guards against extreme fluctuation in supplies and prices, permits more 
efficient use of labor, equipment, and other marketing facilities, and 
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has generally benefitted the smaller producers in the economic 
marketing of their oranges. Moreover, without a means of adjusting 
supply with market requirements, the quantity of oranges available for 
fresh shipment during a given period (short-term) could greatly exceed 
market requirements. There could also be instances where insufficient 
quantities would be available because of crop and market conditions. 


A basic declaration of policy in the Agricultural Marketing 
Agreement Act of 1937 directs the Secretary of Agriculture to establish 
and maintain such orderly marketing conditions as will provide, in the 
interest of producers and consumers, an orderly flow of the supply of 
a commodity throughout the normal marketing season to avoid 
unreasonable fluctuations in supplies and prices. The allocation of 
allotment among handlers of navel or Valencia oranges contributes to 
the orders’ objectives of orderly marketing and improving returns to 
producers by correlating the supply of oranges available for sale in 
commercial fresh domestic channels with demand in those outlets. 
Thus, prorates are a valuable tool in achieving the goal of market 
stabilization for navel and Valencia oranges. Based on the foregoing, 
it is concluded that prorate provisions tend to effectuate the declared 
policy of the act and the proposal to eliminate them for the orders is 
denied. In regard to prorates, however, a number of issues to modify 
and render more flexible the current procedures are appropriately 
addressed. 


The committees hold public meetings in one of the prorate districts 
each Tuesday during the navel or Valencia orange season to review the 
current and prospective demand and supply of navel or Valencia 
oranges. In its review of the market the committees consider, among 
other things, the quantity of oranges available for sale, the quantity 
shipped, f.o.b prices, and shipments of competitive fruits and other 
domestic citrus. Based on this review, the committees make 
appropriate recommendations for volume regulation to the Secretary. 
Historically, the Secretary has reviewed such recommendations and, by 
regulation, fixed the quantity of fresh navel or Valencia oranges that 
may be handled domestically for the week which began on Friday of 
the week of the meeting. 
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26. (a) Before the beginning of the navel orange marketing season, 
the Navel Orange Administrative Committee (NOAC) develops an annual 
marketing policy, as required by the order (7 C.F.R. § 907.50). See, eg, 
Exhibits 1985-2-a, 1986-2-a, 1987-2-a, 1989-2-a. The annual marketing 
policy includes, among other things, an estimate of the total quantity of navel 
oranges growers might produce in each district; the equity factor (i.e., the 
percentage of oranges for which it is determined there will be equitable 
marketing opportunity that season (which is identical for each district)); a 
weekly shipping schedule for each district, based on the desires of the growers 
and handlers in each district as to how they would like to schedule their share 
of the oranges for which there will be equitable marketing opportunity in the 
domestic fresh market during the season; and a shipment schedule setting 
forth NOAC’s estimate of the volume regulations it may later recommend to 
the Secretary, in order to maximize grower returns. 

In addition, the annual marketing policy contains a great deal of economic 
data and analyses. The marketing policy describes the condition of the 
current crop of navel oranges, together with a discussion of supplies of 
competitive citrus and non-citrus products. The nation’s economic outlook is 
discussed, including factors such as inflation, unemployment, gross national 
product, and personal income. An estimate of the f.o.b. parity equivalent 


price is given, so that the parity price, which is an on-tree price, can be 
converted to the f.o.b. parity equivalent price, which includes marketing costs 
(picking, hauling, packing, selling, and advertising). 

(b) During the 1985-86, 1986-87, 1987-88, 1988-89, and 1989-90 
seasons, the annual marketing policies stated NOAC’s conclusion that "it will 
be necessary" to utilize the order to attain the purposes of the Act.? 


*See, e.g., Exhibit 1989-2-a, at 29: 


USE OF THE MARKETING ORDER: The Marketing Agreement Act of 1937 
authorizes the establishment of marketing orders for fruits and vegetables for several 
purposes. As applicable to navel oranges, such purposes include providing the means 
for an orderly flow of oranges to market so as "to avoid unreasonable fluctuations in 
supplies and prices" throughout the normal marketing season. Another purpose of the 
Act is to provide the means whereby the industry as an entity may seek to maximize 
total grower returns through crop utilization which is consistent with economic 
efficiency. Still another purpose is to extend the benefits of orderly marketing to 
consumers by providing them with a consistent supply of oranges throughout the season 
at reasonable prices. To seek the attainment of these and the other purposes intended 
(continued...) 
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(c) | NOAC’s annual marketing policies explain the need for volume 
controls. For example, NOAC’s Marketing Policy for the 1989-90 season 
states, in part (Exhibit No. 1989-2-a, at 11-15): 


Much has been made of the term “orderly marketing" and the 
industry effort to achieve it under the marketing order. Simply put, the 
aim is to put as much fruit into domestic fresh channels as can be sold, 
consistent with income maximization without fluctuations in prices that 
could damage the economic structure of the industry. 


In crops of the size which the industry is now producing--double 
those of 20 years ago--it has involved stretching out the period of 
harvest and packing so that no single week produces over-supplies 
which far outstrip demand. This aim is reflected in the proposed 
shipping schedules which are prepared on the basis of the initial crop 
estimate and adjusted with each revised estimate. 


Theoretically, adhering to such a schedule would produce orderly 
marketing and economic success. As pointed out earlier, none of the 
factors involved remain static either from season to season or within a 
season. This is true in the groves and in packing houses, and it is just 
as true in the markets where the fruit must be sold. 


A look at the two most recent seasons show how different similar 
seasons can be. In 1987-88, the industry shipped 45,087 cars to 
domestic fresh channels; in 1988-89, shipments were nearly identical-- 
45,481 cars. However, in the first season, the average number of 
oranges per carton was 68, while in the one just completed it was 96. 


Navels, unlike other oranges, are primarily an out-of-hand eating 
fruit and are not satisfactory either for making juice or cooking. Thus, 
the difference in number of oranges per carton meant that U.S. and 


4(...continued) 

by Congress in establishing the Act for the benefit of growers and consumers alike, it 
is the conclusion of the committee that it will be necessary to utilize Marketing Order 
907, as amended, during the 1989-90 year. 


See also Exhibit Nos. 1985-2-a, at 22; 1987-2-a, at 25; 1988-2-a, at 27. 
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Canadian consumers had to buy and eat a billion more oranges in 
1988-89 than in the previous season just for the industry to achieve 
comparable sales. 


In such seasons of abnormal size patterns, the industry must be 
extremely careful in managing the flow of fruit to market in order to 
avoid build-up of inventories and the subsequent depression of prices. 
Historically, low prices at the wholesale level tend to stay low, while 
high prices tend to drop rapidly. Thus, a temporary surplus can create 
a long period of depressed prices even though the supply picture has 
changed. The committee has an interest both in orderly movement and 
orderly pricing under its marketing order responsibilities. 


The 1988-89 season also produced periods of pressure to increase 
shipments at the point of origin, mainly because of weather factors. 
The winter produced one period which could be called a serious freeze, 
but it also produced three other occasions which could be classed as 
"near misses". In each instance, growers were given advanced warnings 
by the Fruit Frost Service and were able to take protective measures. 
As a result, most of the losses in navels were due to downgrading, but 
there was potential for even greater economic losses. Growers, fearful 
of such losses, quite naturally pressured their handlers to pick and pack 
as much fruit as possible before the freeze hit. The result was build- 
ups of inventories at the shipping point and pressure toward increasing 
shipments even when markets were not ready for larger supplies. 


Here, the mechanism of the marketing order was able to supply a 
regulating valve and to keep supplies moving in an orderly, if not overly 
profitable, fashion. At the end of the season, quality remained good 
and shippers were to continue marketing nearly a month longer than 
in the previous season--a recovery which might not have been possible 
had not the pick-and-ship earlier panics been averted. 


The actions of the committee, as can be seen from the foregoing, 
must be taken on a timely basis to meet conditions which can change 
as rapidly as the weather. While weather-related problems have been 
our most common ones, they may not be our only ones in the future. 


247 





AGRICULTURAL MARKETING AGREEMENT ACT 


Only a few of a variety of potential problems are mentioned here, 
and citing them is not meant to infer that volume regulation is the sole 
response to any potential problem for the industry. During the past 
seven years, regulation has been in force for only part of any season, 
and in every instance except one has ended while shipments were still 
greater than 1,500 cars per week as noted in the discussion on the 
duration of prorate found later in this report. 


27. | At the back of each annual marketing policy, tables set forth a great 
deal of economic data. See Exhibit Nos. 1985-2-b, 1986-2-b, 1987-2-b, 
1988-2-b, 1989-2-b. Table 1 sets forth the estimated production for each 
district for the current season, together with each district’s actual production 
during the preceding 4 years. Table 2 shows the current season’s projected 
size composition for selected dates, by districts, and the projected average size 
for each district compared with the district’s prior year’s average size. Table 
3 shows the actual production for the last 4 years and the estimated 
production for the current season of California-Arizona oranges, Florida 
oranges, Texas oranges, California-Arizona tangerines, Florida tangerines, 
Florida tangelos, and Florida Temples and grapefruit produced in various 
areas. Table 4 shows the estimated production of apples and winter pears for 
the current season, and the previous 4 years. Table 5 shows the estimated on- 
tree parity price for fresh oranges for the current season, and the comparable 
parity price of the previous 4 years, together with the estimated equivalent 
f.0.b. parity price (which includes marketing costs) for the current season and 
prior years. Table 6 shows the actual crop utilization (i.e., number of cars and 
percentage of total crop which handlers sold as domestic fresh shipments, 
exports, byproducts,° and "other"’) for the prior four seasons, the 4-year 
average, and NOAC’s estimated crop utilization for the current crop. 

Table 7 shows NOAC’s actual crop utilization schedules for the 4 prior 
years and the Committee’s estimated total crop utilization for the current year. 
For example, Table 7 of the 1989-90 Marketing Policy (Exhibit 1989-2-b, at 
5) shows the current season’s estimated total crop utilization for the domestic 


*Byproduct sales, i.e., sales for juice, are the residual use for navel oranges that cannot be 
sold for fresh use (domestic or export) under the volume limitations designed to maximize 
grower returns from the fresh domestic market. 


7Other outlets for navel oranges are roadside and parcel post sales, charitable donations, or 
disposal as unfit for consumption. See Exhibit 1989-4-a, at 5. 
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fresh market, district-by-district, totalling 49,500 cars (or 68% of the estimated 
tree crop), projected export sales of 7,500 cars (10%), byproducts sales of 
14,850 cars (20%), and other disposition of 1,500 cars (2%). Table 7 also 
includes NOAC’s equitable marketing opportunity utilization schedule for the 
current year, showing slightly larger (71%) domestic fresh sales, and slightly 
reduced (17%) byproducts sales. NOAC uses the percentage of tree crop 
designated for the fresh domestic market (herein 71%) as the “equity factor" 
applicable to each district, as required by the order.6 NOAC uses the equity 
factor in the development of the weekly shipping schedules for the four 
districts (Exhibit 1989-2-a, at 39). 

Table 8 (for example, Exhibit 1989-2-b, at 6) shows the weekly domestic 
fresh shipments for the prior 4 years, the 4-year average, and the estimated 
domestic weekly shipments for the current year’s crops. Table 9 (id. at 7) 
shows the estimates of weekly domestic shipments, by districts, for the current 
year, with comparisons to the average of the last 4 years and with the prior 
season. Table 10 (id. at 8) repeats the district-by-district suggested ("Sug.") 
weekly shipments desired by the districts, and leaves a space to record the 
weekly shipment amounts adopted ("Adp.") at grower meetings held in each 
District. (In 1989, growers adopted NOAC’s estimated shipment schedule 
without change.) 


28. The weekly shipment schedules are NOAC’s estimates of what 
prorate volume regulations NOAC may later recommend. The marketing 
policy notes (Exhibit 1989-2-a, at 35-36): 


ESTIMATED WEEKLY SHIPMENTS: Another requirement of 
the marketing order, under section 907.50(a)(3) is that estimates of 
weekly shipments be developed and presented in the marketing policy. 
These estimates are set forth in Table 6 of this report, where the 
estimates for the weeks are shown in comparison with the figures of 
actual weekly shipments of the previous four years. The weekly esti- 
mates total 49,500 cars. It should be noted that this figure is the mid- 


*Section 907.110(a) of the order provides (7 C.F.R. § 907.110(a)): 


(a) The Committee shall establish an equity factor which is the same for all prorate 
districts. The equity factor shall be stated as a percentage of the tree-crop in each 
district and shall reflect a quantity of oranges (grown in each district) for which there 
shall be equitable marketing opportunity under volume regulation during the ensuing 
season. 





250 AGRICULTURAL MARKETING AGREEMENT ACT 


point of the estimates of domestic fresh utilization, which range from 
47,000 to 52,000 cars. 


In reviewing Table 6, it clearly should be understood that the cars 
shown for each week are the committee’s best estimates of weekly 
shipments based on the best information available at the time of the 
preparation of this report. Historically, the weekly allotments that have 
been recommended to the Secretary have deviated from the estimates 
of shipments appearing in the schedule, due to market and supply 
conditions at the time of such recommendations. This likely will 
happen again in the 1989-90 season. 


29. (a) The weekly shipping schedule in the NOAC marketing policy 
is rarely, if ever, identical to the volume limitations promulgated by the 
Secretary in any week. In the 1987-88 season, for example, the NOAC 
marketing policy established an equity factor of 79% (Exhibit No. 1987-2-a, 
at 34), with an estimated production of 49,000 cars. (Jd. at 15). It was, 
therefore, anticipated there would be equitable marketing opportunity in the 
fresh domestic market for 79% of each district’s tree crop, and that this 
amount would generate maximum returns to the growers. Table 7 of Exhibit 
1987-2-b, at 5, shows that this 79% equalled 32,550 cars for District 1 
handlers, 4,785 cars for District 2 handlers, 860 cars for District 3 handlers, 
and 235 cars for District 4 handlers, for a total of 38,430 cars. NOAC then 
prepared a shipping schedule based on grower and handler input as to how 
the growers and handlers in each district would ideally desire to ship their 
share of the fresh domestic shipments (Exhibit 1987-2-b, at 6) (Table 8). 

(b) The following table, based on the NOAC’s marketing policy 
tables (Exhibit 1987-2-b, at 6 (Table 8)) and NOAC’s annual report for the 
1987-88 season (Exhibit No. 1987-2-g, at 13), illustrates the difference 
between the weekly shipping schedule in NOAC’s marketing policy for the 
1987-88 season and the actual volume regulations fixed by the Secretary on 
the basis of NOAC’s later recommendations, for District 1. 
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District 1, 1987-88 Marketing Season 


Weekly Secretary's Increase or 
Shipping Volume (Decrease) 
Schedule Regulation from Sched, 


Week 


Ending Carlots Carlots Carlots 
(1987-88) 


10-22-87 50 
10-29-87 510 
11-05-87 1130 
11-12-87 1270 
11-19-87 1330 
11-26-87 880 
12-03-87 1630 
12-10-87 1745 
12-17-87 1545 
12-24-87 695 
12-31-87 990 
01-07-88 1130 
01-14-88 1255 
01-21-88 1270 
01-28-88 1285 
02-04-88 1300 
02-11-88 1300 
02-18-88 1310 
02-25-88 1310 
03-03-88 1310 
03-10-88 1310 
03-17-88 1310 
03-24-88 1310 
03-31-88 1310 
04-07-88 1310 
04-14-88 1265 
04-21-88 970 
04-28-88 520 
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*Early Maturity Allotment. 


(c) The foregoing table for District 1 for the 1987-88 season 
demonstrates that actual volume regulation ended 5 weeks earlier than 
anticipated in the weekly shipping schedule. 

30. The table in Finding 29 is typical of the differences between 
NOAC’s estimated weekly shipping schedule and the actual regulations 
recommended week-by-week by NOAC and fixed by the Secretary. There is 
some rough similarity between NOAC’s estimates in its annual marketing 
policy statements and NOAC’s recommendations to the Secretary, week-by- 
week, during the marketing season, and between the number of weeks in the 
shipping schedules and the number of weeks of actual volume regulation, but 
neither the weekly volume regulations nor the number of weeks of prorate 
follow closely the marketing policy estimates. 

31. NOAC typically changes and updates the production estimates, 
weekly shipping schedules, and estimated realistic shipment schedules several 
times during a season (7 C.F.R. § 907.110; e.g., Exhibit Nos. 1986-2-c, 
1987-2-d, 1988-2-c.1-c.3). However, the revised schedules, like the original 
schedules, are still estimates that vary materially from the actual recommen- 
dations made even within the following few weeks after NOAC issues the 
revision. Generally, there is a substantial variance between the revised, 
estimated realistic schedule and the amount of volume regulation actually 
recommended by NOAC, and also between the revised schedule and the 
actual domestic fresh shipments made by all four districts. 

32. (a) The Executive Committee of NOAC prepares an initial draft 
of the NOAC marketing policy. NOAC commissioned Drs. Fox and 
Jorgensen to prepare an annual study on alternative utilizations of the season’s 
navel orange crop. See Exhibit Nos. 1986-2-d, 1987-2-e, 1988-2-d, 1989-2-f. 
These studies determine the maximum amount of oranges that the Secretary 
may allow to go to the fresh domestic market without lowering the total 
grower revenues. NOAC utilizes the results of the study each year, but 
typically plans to allow more orange sales in the fresh domestic market than 
the studies predict would maximize grower revenue. NOAC justifies this 
departure from Dr. Fox’s recommendations because “any reduction which 
might occur must be judged as an investment in future market expansion of 
the primary outlet for navel oranges." See, e.g., Exhibit No. 1989-2-a, at 34; 
see also Exhibit Nos. 1988-2-a, at 32, 1986-2-a, at 19-20. 

(b) For example, for the 1988-89 season, Drs. Fox and Jorgensen 
indicated that revenue would be maximized with fresh domestic shipments of 
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between 46,000 and 47,000 cars, while NOAC recommended an amount of 
48,500 cars. Exhibit Nos. 1988-2-d, at 14 (Table 3); 1988-2-a, at 32. For the 
1989-90 season, Dr. Jorgensen’s analysis concluded that grower returns could 
be maximized by fresh domestic shipments of 44,552 cars, while NOAC set its 
estimated fresh domestic shipments at 49,500 cars. Exhibit Nos. 1989-2-f, at 
15 (Table 3); 1989-2-a, at 34. 

(c) After completing its draft of the annual marketing policy, the 
Executive Committee brings the draft to the full committee (NOAC) for its 
input and approval. See, e.g., Exhibit Nos. 1986-4-g, 1987-4-c. After NOAC 
preliminarily approves the marketing policy at that meeting, NOAC holds 
meetings in the various districts to explain the policy and receive further input 
on shipping schedules and crop conditions. See, e.g., Exhibit No. 1989-2-g. 
These are public meetings and the audience consists of growers, handlers and 
others in attendance. See, e.g. Exhibit Nos. 1986-4-h, minutes of October 7, 
1986, meeting (approximately 90 observers); 1987-4-e (approximately 72 
observers). After input from the meetings, NOAC revises and reaffirms or 
approves the marketing policy. 

33. | Copies of NOAC’s annual marketing policy go to the Economic 
Analysis and Program Review Branch of the Fruit and Vegetable Division of 
the Agricultural Marketing Service. The Economic Analysis and Program 
Review Branch does an independent economic evaluation of the marketing 
policy, using parity price calculation from the National Agricultural Statistical 
Service, raw data from NOAC, and other governmental and trade 
publications. This evaluation is summarized in documents, including the 
Preliminary Analysis of Marketing Policy, Issue Papers and Analysis of 
Marketing Policy. The Marketing Order Administration Branch of the 
Agricultural Marketing Service utilizes these documents in the evaluation of 
NOAC recommendations for volume regulation and administration of the 
order in general. 

34. Neither the NOAC marketing policy statement nor the Department 
Analysis or Issue Paper was ever published in its entirety in the Federal 
Register. A notice of the marketing policy appears each year, summarizing 
the contents of the policy and announcing its availability. See Exhibit Nos. 
1986-1-a, 1987-1-a, 1988-1-a, 1989-1-a. Between the 1986-87 season and the 
1989-90 season, the amount of information contained in the summary of 
NOAC’s marketing policy has increased, but each notice informs readers that 
the marketing policy is intended to inform the Secretary and persons in the 
industry of the committee’s plans for recommending regulation of shipments 
during the marketing season and the basis therefor. Each notice also states 





254 AGRICULTURAL MARKETING AGREEMENT ACT 


that publication of the summary of the marketing policy does not create any 
legal obligations or rights, either substantive or procedural. 

35. | When the orange crop has sufficiently matured so that general 
maturity volume regulation might be imposed, NOAC makes weekly 
recommendations to the Secretary. Each Tuesday during the marketing 
season, NOAC holds an open public meeting (attended by growers, handlers, 
and other interested persons) to discuss volume regulations for the coming 
week. NOAC is an advisory body which represents all segments of the 
industry, growers and handlers, cooperatives, and independents (7 C.F.R. §§ 
907.20, .22). Members are chosen by the specific constituency which they 
represent (7 C.F.R. § 907.22). Consequently, before attending NOAC weekly 
volume limitation meetings, members contact their constituents to determine 
their recent experience and recommendations for the coming week. 

AMS Marketing Field Office reports from NOAC meetings (see, e.g., 
1989-1-696-b) show that a typical meeting begins with a report from NOAC’s 
manager and staff as to current marketing and growing conditions. Observers 
at the meeting also report any relevant information in this regard. NOAC 
then considers the appropriateness of volume limitations for the coming week. 
It solicits the comments of observers, and then, in turn, each of the committee 
members. As is clear from the reports, the meetings are essentially a place 
for give and take where eventually recommendations are reached that 
represent a consensus of the industry, sometimes after a preliminary motion 
for volume regulation is defeated, or is amended. A review of the minutes 
demonstrates that the final votes as to volume control are often nearly 
unanimous. The dissenting votes were usually cast by handlers who are 
officers of one or more of the petitioners, which reflects that NOAC receives 
the input from, and encourages the representation of, independent handlers 
as well as cooperatives and growers. 

36. (a) The record contains volumes of information which 
respondent analyzed in the decisions to issue prorate regulations. In addition 
to the AMS Marketing Field Office reports of the NOAC meeting 
deliberations (see Finding 35, supra), the administrative record contains, for 
each week of prorate, a NOAC Manager’s Report (see, e.g., Exhibit Nos. 
1986-1-633-c, 1989-1-694-c, 1989-1-695-c, 1989-1-696-c), which contains 
current information concerning shipment volumes and prices for Florida, 
Texas, and Mexican citrus fruits; prices and sales by grades for California- 
Arizona navel and Valencia oranges; shipments by prorate district including 
information on overshipments, undershipments, and forfeitures; and other 
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information indicating the precise sales volume and price situation as of the 
day of the meeting. 

(b) The Agricultural Marketing Service also receives, as part of the 
package of material used in the NOAC prorate meetings, the current NOAC 
Handler Bulletin, which contains navel orange shipments and utilization (fresh 
domestic, export, byproducts or "other") for each prorate district for the prior 
week and for the season up until the prior week; size composition of domestic 
shipments, by week and by season to date; a comparison of the current year’s 
domestic fresh shipments with prior year’s domestic fresh shipments; and the 
level of exports, by country of destination, by week and by season to date. 
See, e.g., Exhibit Nos. 1986-1-631-e, 1989-1-696-d. The AMS Marketing 
Field Office, through the 1988-89 season, also prepared and sent to the 
Marketing Order Administration Branch (MOAB) a “Navel Orange Findings" 
memorandum, which contains information of the current level of shipments 
and utilization by prorate district, total season shipments, and current prices 
being received. See, e.g., Exhibit Nos. 1986-1-631-d, 1988-1-681-f. AMS 
also receives, and utilizes in evaluating NOAC’s recommendations for prorate 
regulations, reports regarding weather conditions (see, e.g, Exhibit No. 
1987-1-658-b), summaries of NOAC meeting recommendations (see, e.g., 
Exhibit Nos. 1987-1-657(1)b, 1989-1-695-d), and minutes of NOAC meetings 
(see, e.g., Exhibit No. 1986-4-g-l). 

(c) After receiving this information, a marketing specialist in 
Washington, D.C., prepares an Impact Statement, which summarizes the data 
received and evaluated, including the Marketing Field Office memoranda (see, 
e.g., Exhibit Nos. 1987-1-657-f, 1989-1-693-e). The marketing specialist also 
prepares the weekly regulation to be published in the Federal Register, and 
a short transmittal memorandum (see, e.g, Exhibit Nos. 1987-1-657-g, 
1989-1-693-g) from the Chief of the Marketing Order Administration Branch 
(MOAB) to the Director of the Fruit and Vegetable Division. By this 
memorandum, the MOAB Chief recommends approval of the attached 
prorate regulation, after having determined that the regulation would be 
consistent with the Order, the Act, the marketing policy, and AMS’ analysis 
of shipment and price conditions. Beginning in 1987, the Department 
prepared an Informal Docket review for use by the Assistant Secretary for 
Marketing and Inspection Services to apprise the top echelons of the 
Department about the issuance of prorate regulations on an ongoing basis. 

37. District 2 handlers would be unable to utilize all of the allotments 
that would be available to them if NOAC recommended, and the Secretary 
imposed, volume limitations in District 2 comparable to those imposed in 
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District 1. That is because District 2 handlers export such a large proportion 
of their oranges. A handler’s prorate base is determined by his “oranges 
available for current shipment" (7 C.F.R § 907.53), which is measured by the 
total "tree crop" he controls (7 C.F.R. §§ 907.11, .12). Since the “oranges 
available for current shipment" include oranges that will, in fact, be exported, 
and oranges that handlers export are free from volume regulation, a handler 
exporting more oranges than he sells to the domestic fresh market will 
frequently be unable to utilize all of his allotments. That is the situation with 
respect to District 2 handlers. For example, for the 1988-89 season, District 
1 handlers exported 3,798.11 cars of oranges, which was 6.34% of the total 
navel oranges they handled. See Exhibit No. 1988-2-e, at 9 (Table 1). 
District 2 handlers exported slightly fewer cars, 3,061.38, which was 32.98% of 
their total oranges handled. Jd. at 10 (Table 2). During the 13 weeks of 
prorate in District 2, the Secretary fixed allotments totalling 2,574 cars, but 
District 2 handlers only shipped 2,223 cars to the domestic fresh market 
during that 13-week period. Jd. at 13 (Table 5). 

38. At times, District 1 navel orange handlers were subject to volume 
regulation when volume regulation was not in effect in one or more of the 
other districts. See, e.g., Exhibit Nos. 1989-1-693-a; 1989-1-694-a. The 
Secretary might not impose volume regulation in a district if it is obvious that 
the handlers in the district will not be able to use all of the allotments that 
otherwise would have been given to them. At the end of the season, it is 
customary to discontinue volume regulation in a district when handlers have 
shipped most of their oranges. See, e.g., Exhibit No. 1988-2-a, at 14. 

39. As in the case of the lemon order procedure discussed in Findings 
17 and 18, AMS published notices of the navel orange marketing policies in 
the Federal Register and invited comments. Comments were received, but no 
response to the comments was ever published in the Federal Register, nor 
were basis and purpose statements issued, before the issuance of the first 
prorate regulation for the season. AMS did analyze the comments filed, but 
the analyses were unsigned, undated, and unpublished. Weekly volume 
regulations were issued each year as final rules; and only the first of the 
weekly rulemaking actions invited comments, and those were to be solely 
addressed to the impact of the regulations on small entities. 


Conclusions 


This proceeding involves a number of the same issues involved in Jn re 
Sequoia Orange Co., 47 Agric. Dec. 2 (1988), aff'd in part and remanded sub 
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nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 
14, 1989), appeal docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 
90-15781 (9th Cir. June 11, 1990) (hereinafter Sequoia-Riverbend), attached 
as Appendix A to this decision. To one unfamiliar with the regulatory 
programs, it would be helpful to first read Sequoia-Riverbend in its entirety, 
since this decision is written on the assumption that the reader is familiar with 
the marketing order programs involved here. (Although Sequoia—Riverbend 
involves only the navel orange program, that program is essentially the same 
as the lemon program.) 


I. The Notice and Comment Requirements of the Administrative 
Procedure Act Are Not Applicable to NOAC’s and LAC’s Annual 
Marketing Policies, or to the Secretary’s Annual Position or Issue 
Papers as to the Annual Marketing Policies. 


Here, as in Sequoia—Riverbend, petitioners argue that the annual marketing 
policies prepared by NOAC and LAC, and the Secretary’s annual position or 
issue papers relating to the annual marketing policies, are subject to the notice 
and comment provisions of the Administrative Procedure Act (APA) (5 
USS.C. §§ 551-553). The ALJ did not specifically address this issue (although 


in Sequoia-Riverbend, he agreed with petitioners’ argument as to this issue). 
I disagree with petitioners’ argument, for the same reasons set forth in 
Sequoia-Riverbend (slip op. at 156-81, 188-200; 47 Agric. Dec. at 127-45, 
149-58). The District Court in Sequoia—Riverbend also rejected petitioners’ 
argument in this respect (Court’s slip op. at 3-4). 


II. The Secretary’s Weekly Volume Regulations Were Exempt From the 
Notice and Comment Provisions of the Administrative Procedure Act 
Because of the "Good Cause" Exception. 


Petitioners contend, and the ALJ held (Initial Decision at 25-31), that the 
Secretary's weekly volume regulations issued under Marketing Orders 907 and 
910 were not in accordance with law because the Secretary failed to comply 
with the notice and comment requirements of the APA (5 U.S.C. § 553). I 
disagree for the same reasons set forth in Sequoia-Riverbend (slip op. at 
182-88; 47 Agric. Dec. at 145-49). 

My views as to why the "good cause" exception to the APA is applicable 
are as follows (Sequoia-Riverbend, slip op. at 182-88; 47 Agric. Dec. at 
145-49) (reproduced herein without the customary, further indentation): 
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EXCERPT FROM SEQUOIA-RIVERBEND 


Turning now to the weekly volume limitation regulations, they are, of 
course, substantive rules establishing a binding norm, that would be subject 
to the notice and comment and 30-day effective date provisions of the APA, 
except for the "good cause" exemption (5 U.S.C. § 553(b)(B), (d)(3)). If the 
Secretary were required to give notice-and-comment opportunity as to the 
weekly volume limitation regulations, the Administrative Conference of the 
United States has suggested 30 days as a minimum comment period, with 60 
days as a more reasonable minimum. As stated in Petry v. Block, 737 F.2d 
1193, 1201 (D.C. Cir. 1984): 

The Administrative Conference of the United States has opined, for the 

guidance of administrative agencies, that the shortest period in which 

parties can meaningfully review a proposed rule and file informed 
responses is thirty days.’° However, there is scarcely 


SAdministrative Conference of the United States, A Guide to 
Federal Agency Rulemaking 124 (1983). 


anything talismanic about that particular length of time. Indeed, a 
thirty-day period is, in the Administrative Conference’s view, "an 
inadequate time to allow people to respond to proposals that are 
complex or based on scientific or technical data." [Footnote omitted.] 
The Administrative Conference itself thus suggests a sixty-day period 
as "a more reasonable minimum time for comment." [Footnote 
omitted.] 


However, each weekly volume regulation contains the Secretary’s finding 
that “it is impracticable and contrary to the public interest to give preliminary 
notice, engage in public rulemaking, and postpone the effective date until 30 
days after publication in the Federal Register (5 U.S.C. 553), because of 
insufficient time between the date when information became available upon 
which this regulation is based and the effective date necessary to effectuate 
the declared policy of the act" (Finding 26(a)). 

Prior to the 1983-84 season, the Secretary would not receive NOAC’s 
recommendation until about 2:00 p.m. or 2:30 p.m. each Tuesday, and the 
Secretary would only have until noon of the following day in which to send the 
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regulation to the Federal Register so that it could be published that Friday, 
effective upon publication (Finding 18).’ Even during the 1983-84 


“NOAC notifies handlers by telephone of their allotments (based on 
NOAC’s recommendation) on the same day (Tuesday) it makes its 
recommendations to the Secretary (Finding 18). NOAC’s recommendations 
have only been disapproved by the Secretary seven times over a recent 4-year 
period, five of which related to the 1985 situation (Finding 20). 


and 1984-85 seasons, when the Department and NOAC experimented with an 
earlier recommendation system, the regulation was generally published and 
effective within 10 days after the Secretary received NOAC’s original 
recommendation (Finding 19). 

This is not a situation where NOAC waited until the last minute to make 
its recommendation to the Secretary. NOAC’s recommendations are based 
on current marketing conditions, and neither NOAC nor anyone else has the 
ability to make reasonably accurate recommendations at a date early enough 
to permit notice-and-comment opportunity and a delayed effective date. In 
fact, during the experimental, early recommendation procedure, when NOAC’s 
recommendations were generally received by the Secretary about 1 week 
before they were published, the volume limitation regulations were amended 
two-thirds of the time, sometimes two or three times (Finding 19). It would 
be as practicable to require the weatherman to engage in notice and comment 
rulemaking before issuing a weather forecast as to require the Secretary to 
engage in notice and comment rulemaking before issuing the weekly volume 
limitation regulations. It is simply impossible, based on our present 
knowledge and electronic equipment, to forecast, in time to permit notice and 
opportunity to comment, and delay the effective date of the regulations, what 
the demand will be by wholesale purchasers during a particular week at 
particular prices, which information is necessary to enable NOAC to 
recommend, and the Secretary to issue, a weekly volume limitation regulation. 

The Secretary expressly found, when the order was promulgated in 1953, 
that there are weekly fluctuations in prices and demand, and that the order 
should only provide for NOAC to make a volume limitation recommendation 
to the Secretary for the next succeeding week. Specifically, the Secretary 
found (18 Fed. Reg. 4708, 4710, 4715 (1953)): 
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During the California-Arizona navel orange shipping season, there 
are sharp fluctuations in the demand for such oranges. These oranges 
have been associated with the Christmas holiday season and, prior to 
Christmas there is a sharp increase in consumer demand for such 
oranges. Following Christmas, this demand drops rapidly and 
thereafter increases gradually until the end of the shipping season. 
From week to week, however, changes in prices received and quantities 
sold reveal fluctuations in demand caused by the factors affecting the 
level of demand for California-Arizona navel oranges. 


(1) The marketing agreement and order should provide that the 
committee may meet, and recommend to the Secretary, the total 
quantity of oranges which it considers advisable to be handled the next 
succeeding week in each prorate district. 


Based on these unchallenged findings of fact, the order only authorizes 
NOAC to "recommend to the Secretary the total quantity of oranges which it 
deems advisable to be handled during the next succeeding week in each 
prorate district" (7 C.F.R. § 907.51(a)). (Accordingly, the experimental 
program for the 1983-84 and 1984-85 seasons, under which NOAC made its 
recommendations 1 week earlier, would be invalid, except for the fact that 
after NOAC made its original recommendation, it re-adopted or changed that 
recommendation at its next weekly meeting.)* 


““A proposal to provide for prorate periods of two or more weeks, 
approved by the Secretary (49 Fed. Reg. 29,071, 29,075-76, 29,090-91 (§ 
907.51, .52) (1984)), was recently disapproved by producers in a referendum 
(see 50 Fed. Reg. 1429, 1431-32 (§ 907.51, .52) (1985)). The 1983 hearing 
record on which that proposal was approved by the Secretary does not include 
the results of the 1983-84 and 1984-85 experimental seasons, during which 
NOAC’s recommendations made just 1 week earlier than customary had to 
be increased two-thirds of the time, sometimes on two or three occasions 
(Finding 19). 
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If the Secretary were required by fiat to engage in notice and comment 
rulemaking with respect to the weekly volume limitation regulations, or to 
delay the effective date by 30 days, the Secretary might have to publish a 
proposal containing more restrictive volume limitations than would be 
published (as a final rule) under current practice. That is because the 
Secretary can only increase a volume limitation, and never decrease it (7 
C.F.R. § 907.52). This again is based on evidentiary findings made in the 1953 
rulemaking proceeding that are not challenged by petitioners. The Secretary 
found (18 Fed. Reg. 4708, 4715 (1953)): 


The marketing agreement and order should authorize the 
committee to recommend an increase in the quantity that the Secretary 
has fixed to be shipped during any week in the event market conditions 
warrant such increase. There should be no authorization for a 
decrease in any quantity fixed by the Secretary to be shipped during 
any given week, because handlers could not be expected to reduce their 
shipping schedules without reasonable and timely notice. Furthermore, 
inequities could result thereby if some handlers had shipped their total 
allotment prior to such reduction. 


Publishing a volume limitation regulation that is later increased, either 
immediately before or during the week of regulation, poses no major obstacle 
to large handlers, such as Sunkist. But petitioners complain that increases 
made under the present practice favor Sunkist since, petitioners contend, 
Sunkist is much better able than they are to adjust its schedule at the last 
minute to handle substantially increased volumes. Petitioners’ problem, in this 
respect, could be exacerbated by notice and comment procedures and a 
delayed effective date. 

In any event, however, there is a rational basis for the Secretary's "good 
cause" finding, which exempts the weekly volume limitation regulations from 
the notice and comment and delayed effective date requirements of the APA; 
and, although the exceptions to those requirements are to be narrowly 
construed, so that the exceptions will not swallow the rule, they are available 
in appropriate circumstances, such as we have here.” 


“See Petry v. Block, 737 F.2d 1193, 1200-03 (D.C. Cir. 1984); Buschmann 
v. Schweiker, 676 F.2d 352 (9th Cir. 1981); American Fed’n of Gov’t Employees 
v. Block, 655 F.2d 1153, 1155-59 (D.C. Cir. 1981); Western Oil & Gas Ass’n v. 
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EPA, 633 F.2d 803, 810-12 (9th Cir. 1980); Republic Steel Corp. v. Costle, 621 
F.2d 797, 803-05 (6th Cir. 1980); United States Steel Corp. v. EPA, 605 F.2d 
283, 284-90 (7th Cir. 1979), cert. denied, 444 U.S. 1035 (1980); United States 
Steel Corp. v. EPA, 595 F.2d 207, 210-15 (Sth Cir. 1979); Nader v. Sawhill, 514 
F.2d 1064, 1065-69 (Temp. Emer. Ct. App. 1975); Reeves v. Simon, 507 F.2d 
455, 458-59 (Temp. Emer. Ct. App. 1974), cert. denied, 420 U.S. 991 (1975); 
Arizona State Dep’t of Public Welfare v. Dep’t of HEW, 449 F.2d 456, 480-81 
(1971), cert. denied, 405 U.S. 919 (1972). 


For example, in Arizona State Department of Public Welfare v. Department 
of HEW, 449 F.2d 456, 480-81 (1971), cert. denied, 405 U.S. 919 (1972), notice 
and comment was not required for regulations governing practice and 
procedure in certain hearings, since the regulations were not ready for 
publication until July 29, 1970, and hearings were scheduled in August and 
September of that year. It was important for the parties to know forthwith 
the rules of procedure in the upcoming hearings. 

In Nader v. Sawhill, 514 F.2d 1064, 1065-69 (Temp. Emer. Ct. App. 1975), 
regulations promulgating an immediate oil price increase because of the Arab 
oil embargo were properly published without notice or comment or delayed 
effective date. See also, Reeves v. Simon, 507 F.2d 455, 458-59 (Temp. Emer. 
Ct. App. 1974), cert. denied, 420 U.S. 991 (1975) (regulation prohibiting service 
stations from giving preference in sale of gasoline during times of extreme 
shortage, leading to long lines and violence, was exempt from APA 
requirements). 

In United States Steel Corp. v. EPA, 605 F.2d 283, 284-90 (7th Cir. 1979), 
cert. denied, 444 U.S. 1035 (1980), and Republic Steel Corp. v. Costle, 621 F.2d 
797, 803-05 (6th Cir. 1980), the courts held that the "good cause" exception 
obviated the need for notice and comment as to an EPA regulation 
designating areas which did not meet national primary or secondary ambient 
air quality standards, because of tight statutory deadlines for state action 
based on the EPA rule. A contrary result was reached as to the same issue 
by the Ninth and Fifth Circuits.” 


*Westem Oil & Gas Ass’n v. EPA, 633 F.2d 803, 810-12 (9th Cir. 1980); 
United States Steel Corp. v. EPA, 595 F.2d 207, 210-15 (Sth Cir. 1979). 
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In South Carolina ex rel. Patrick v. Block, 558 F. Supp. 1004, 1008-19 
(D.S.C.), rev’d on other grounds, 717 F.2d 874, 885 (4th Cir. 1983), cert. denied, 
465 U.S. 1080 (1984), relied upon by petitioners and the ALJ (Initial Decision 
at 67), the court held that statutory deadlines do not by themselves constitute 
good cause for dispensing with the APA’s notice and comment requirement 
(558 F. Supp. at 1017). The case involved a notice by the Secretary that 50¢ 
per cwt from the proceeds of the sale of all milk marketed commercially by 
producers shall be remitted to the Commodity Credit Corporation to offset 
a portion of the cost of the milk price-support program. The court further 
held that whatever deadlines the Secretary faced were of his own creation, 
stating (558 F. Supp. at 1018): 


Further, any contention that the Secretary was compelled to act 
under a time schedule which precluded notice and comment must fail 
because whatever deadlines the Secretary faced were of his own 
creation. The defendants have shown no reason why the Secretary was 
required to announce the fifty cents per hundredweight deduction 
simultaneously with the announcement of the price supports for the 
coming marketing year. It appears from the record that there was a 
need to impose the deduction effective December 1 only because the 


Secretary felt that there was a need to impose it as of that time. 
[Footnote omitted.) 


This Court finds as a fact that there were no legislative, judicial, or 
other mandate which compelled the Secretary to implement the fifty 
cents per hundredweight deduction without allowing for notice and 
comment. Fed.R.Civ.P. 52. 


The cases holding that statutory deadlines are not sufficient by themselves 
to obviate the need for notice and comment procedures, or delayed effective 
date, are not applicable here. The Secretary’s inability to engage in notice and 
comment procedures and delay the effective date of the weekly regulations is 
not because of the provision of the regulation permitting NOAC to 
recommend volume limitations only for the "next succeeding week" (7 C.F.R. 
§ 907.51(a)), but, rather, because that regulatory provision was promulgated 
in recognition of the inability of NOAC (or anyone else) to make a reasonable 
recommendation at an earlier time. 

For the foregoing reasons, the notice and comment and delayed effective 
date requirements of the APA are not applicable to NOAC’s annual 
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marketing policies, the Secretary’s annual position papers, or the Secretary’s 
weekly volume limitation regulations. 


END OF EXCERPT FROM SEQUOIA-RIVERBEND 


The District Court, in disagreeing with my views, stated (Court’s slip op. 
at 7-9, 14): 


B. Weekly volume and shipping regulations. 


Plaintiffs next argue that the weekly regulations that control the 
volume of crop to be shipped into the open market, are subject to the 
notice and comment requirement of 5 U.S.C. § 553. They argue that 
the "good cause" exception to the notice and comment requirement is 
to be used only when emergencies prevent the Agency from having 
time to conform to the notice and comment requirements. 


In Buschmann v. Schweiker, 676 F.2d 352, 357 (9th Cir. 1982), a 
panel of the Ninth Circuit observed: 


The notice and comment procedures in Section 553 should 
be waived only when "delay would do real harm." U.S. Steel v. 
U.S. Environmental Protection, supra, 595 F.2d at 214. The good 
cause exceptions is essentially an emergency procedure. This 
court would not permit the Environmental Protection Agency to 
rely solely on statutory deadlines to satisfy the good cause 
exception in enacting clean air standards. Western Oil & Gas v. 
United States, E.P.A., 633 F.2d 803, 810-813 (9th Cir. 1980). 
Accord: State of NJ. v. U.S. Environmental Protection, 626 F.2d 
1038 (D.C.Cir.1980); U.S. Steel Corp. v. United States 
Environmental Protection, supra, Sharon Steel Corp. v. 
Environmental Protection Agency, 597 F.2d 377 (3d Cir. 1979). 


"When substantive judgments are committed to the very 
broad discretion of an administrative agency, procedural 
safeguards that assure the public access to the decision- 
maker should be vigorously enforced. This we believe is 
sound policy ..." Western Oil & Gas v. United States 
E.P.A., 633 F.2d at 813. 
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The judicial officer’s answer to plaintiffs’ argument that the weekly 
volume restrictions were improperly and routinely exempted from the 
provisions of 5 U.S.C. § 553 is answered beginning at page 79 of the 
Findings of Fact and page 190 of the General Discussion. The judicial 
officer demonstrated by chart that the practice engaged in by the Navel 
Orange Administrative Committee did not allow for the notice and 
comment provisions of 5 U.S.C. § 553 to be implemented. Starting at 
page 190, the judicial officer discussed the activities of Mr. Pescosolido, 
a principal of one of the plaintiffs in this case. Unfortunately, this 
discussion is wide of the mark. It does not come to grips with the 
provisions of the section and the purposes of the congressional 
mandate. 


The Court is aware that from time to time, conditions will arise that 
make it important for the prorate quotas to be tested on short notice, 
i.e., weather conditions which limit the number of oranges that may be 
shipped; rain conditions which make harvest impossible or 
impracticable. However, as pointed out by the judicial officer’s 
decision in this case, the practice is constant, and no attempt has been 
made to limit the practice to those cases where intervening forces of 


nature make it imperative that the regulations be issued without the 
necessity or possibility of public comment. 


In Levesque v. Block, 723 F.2d 175, 184 (1st Cir. 1983), the Circuit 
Court had occasion to analyze substantively the basis for claims for 
good cause. In that case the Court stated: 


We also analyzed the three bases the statute provides for a 
claim of good cause; impracticability, lack of necessity, and the 
public interest, 4 U.S.C. § 553(b)(B)(1982). Impracticability was 
said to exist when the agency could not both follow section 553 
and execute its statutory duties. See 619 F.2d at 145. Public 
procedures are "unnecessary," we concluded, when the regulation 
is technical or minor. See id. Finally, “{pjublic interest’ 
supplements the terms ‘impracticable’ or ‘unnecessary’; it 
requires that public rule-making procedures shall not prevent an 
agency from operating and that, on the other hand, lack of 
public interest rule-making warrants an agency to dispense with 
public procedure." 
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It appears that the judicial officer’s determination on this point is 
not in accordance with law. 


Accordingly, the Court remands the matter to the Secretary to enter 
an order requiring the Orange Administrative Committee to comply 
with the provisions of 5 U.S.C. § 553(b) or, alternatively, when the 
Orange Administrative Committee determines that compliance with 
that section may be waived, to make findings of fact that justifies a 
waiver of such requirement as provided in 5 U.S.C. § 553(b)(3)(B). 


The District Court in Sequoia-Riverbend erroneously states that my 
conclusions as to this issue begin at "page 190 of the General Discussion" 
(Court’s slip op. at 8). Two sentences later, the Court refers again to my 
discussion beginning at page 190, stating: "Starting at page 190, the judicial 
officer discussed the activities of Mr. Pescosolido, a principal of one of the 
plaintiffs in this case. Unfortunately, this discussion is wide of the mark. It 
does not come to grips with the provisions of the section and the purposes of 
the congressional mandate" (Court’s slip op. at 8). However, the material in 
my General Discussion at pages 190-200, referred to by the Court, is not my 
discussion of why the good cause exception applies. My discussion as to why 
the good cause exception applies is contained in the immediately preceding 
pages, slip op. at 182-88. Having completed my reasons as to why the good 
cause exception applies (pages 182-88), I then explained that, even though the 
notice and comment requirements of the APA are not applicable to NOAC’s 
annual marketing policies, the Department’s annual Position Papers, or the 
Secretary’s weekly volume regulations, interested parties had ample notice of 
the administrative actions and ample opportunity to submit their views relating 
to the actions (slip op. at 188 (last two lines)-200; 47 Agric. Dec. at 149-58). 
That discussion was, as the District Court noted, “wide of the mark," and 
would not excuse compliance with the APA, if the good cause exception were 
inapplicable. I included it only to show that the Secretary’s use of the good 
cause exception in § 553(b) does not preclude non-APA public participation 
in the rulemaking process. 

On reconsideration, the District Court adhered to its original views, 
stating: 
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The Court entered its Memorandum Decision Re: Cross Motions 
for Summary Judgment. At the hearing on the defendant’s motion for 
reconsideration, the Court requested the defendant to submit sworn 
statements explaining when, how and by whom the information upon 
which the weekly volume regulations under Marketing Order 907 is 
gathered, and when it becomes first available. 


In reading the materials submitted by the government and reviewing 
the minutes of the respective Orange Committees on a random basis, 
the Court is not satisfied that the government has actually answered the 
Court’s inquiry. 


The government adequately explains the mechanics by which the 
Committee seeks to gather the information necessary to issue their 
weekly volume regulations. For instance, in item five (5) of 
Mr. Peightal’s declaration: 


Item 5 - Crop Condition Information, 


HOW OBTAINED: Visual observations, report from 


packinghouses and reports from wholesale and retail trade. 


ORIGIN OF INFORMATION: Field staff, grower members of 
the committee, handlers, and sales personnel. 


WHO RECEIVES INFORMATION: Committee members, 
Secretary (USDA) and Committee management and staff. 


WHEN INFORMATION IS AVAILABLE: Committee 
members. Handler members receive reports daily on fruit 
condition (holding quality, flavor and appearance) from their 
packers, and from their sources associated with the wholesale 
and retail trade. Grower members assess the condition of their 
crops continuously throughout the year. 


Secretary (USDA). On Tuesday morning of each week - 
(regularly scheduled meeting time). 
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Committee management & staff. On a daily basis from field 


staff, and from conversations with handlers. 


Mr. Peightal’s declaration is simply a recital of what the present 
system is. There is no explanation in either Mr. Peightal’s declaration 
or in the presentation of the attorneys for the government as to why 
this information, when received, could not be gathered or correlated on 
an earlier date. 


Most fresh fruit is shipped and packed rather promptly without any 
appreciable holdover at the packing source. Oranges, on the other 
hand, are held for varying lengths of time until the color of the orange 
improves to the point that the produce can be entered into commerce. 


The minutes of the Committee meeting merely reflect the 
procedure presently being used. They do not contain any information 
from which the Court can deduce that an emergency existed that 
justified the disregard of the law. 


Accordingly, it is the order of the Court that the matter is 


remanded to the Secretary of Agriculture to enter an order requiring 
the Orange Administrative Committee to comply with the provisions 
of 5 U.S.C. § 553(b) or, alternately, when the Orange Committee 
determines that compliance with that section may be waived in 
accordance with law, to make findings of fact that justify a waiver of 
such requirement as provided in 5 U.S.C. § 553(B)(3)(b). 


My views as to why the "good cause" exception to the APA is applicable, 
quoted above from Sequoia-Riverbend (slip op. at 182-88; 47 Agric. Dec. at 
145-49), are supported by detailed findings of fact (Findings 17-20, slip op. 
at 79-87; 47 Agric. Dec. at 57, 69-75). Those facts show that a significant 


*Sequoia-Riverbend, as printed in Agriculture Decisions, 47 Agric. Dec. at 53-73, is garbled, 
beginning with the table on page 53. The table that should appear on page 53 is on page 73. 
After reading the table now on page 73, you should go to the text on page 55 (Findings 12(a), 
(b)); then proceed to the tables on pages 53, 54, and 56; then proceed to page 58 (Finding 12(c)). 
The text is correct from page 58 until the table on page 73 (which, as stated above, should be 
on page 53). The table that should be on page 73 is on page 57. A corrected version of 47 
Agric. Dec. at 53-73 is reproduced as Appendix B. 
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portion of the information needed for a weekly volume regulation to be 
published and effective on Friday of a particular week was not available to 
NOAC until Monday or Tuesday of that week. NOAC would make a 
recommendation to the Secretary on the same day, Tuesday, and the Secretary 
would have to send his regulation to the Federal Register on the next day, 
Wednesday, so that it could be published on Friday of the same week (Finding 
18, slip op. at 80a-83; 47 Agric. Dec. at 70-72). The findings also show that 
when the Department and NOAC experimented during a 2-year period 
(1983-84 and 1984-85) with a system under which NOAC recommended 
volume limitations about 7 or 8 days before the regulation was published in 
the Federal Register, NOAC had to amend its original recommendations two- 
thirds of the time (sometimes 2 or 3 times). Specifically, Finding 19 is as 
follows (slip op. at 83-86; 47 Agric. Dec. at 57, 72-74"): 


19. During the 1983-84 and 1984-85 seasons, the Department and 
NOAC experimented with a system under which NOAC recommended 
volume limitations earlier than in prior years. The goal was to have 
NOAC recommend volume limitations for two 1-week periods at a 
time (Ex. 10, p. 4). In practice, NOAC’s recommendations for volume 
limitations for two 1-week periods were published at the same time in 
the Federal Register on only two occasions. On Tuesday, November 
8, 1983, NOAC recommended volume limitations for the weeks of 
November 11-17 and November 18-24, 1983 (Ex. 776, minutes of Nov. 
8, 1983). Limitations for those 2 weeks were published on Thursday, 
November 10, 1983 (48 Fed. Reg. 51,609 (1983)). On Tuesday, 
November 13, 1984, NOAC recommended volume limitations for the 
weeks of November 16-22 and November 23-29, 1984 (Ex. 775, minutes 
of Nov. 13, 1984). Limitations for those 2 weeks were published on 
Friday, November 16, 1984 (49 Fed. Reg. 45,415 (1984)). 


During the other weeks of those seasons, NOAC made new 
recommendations for volume limitations for only 1 week at a time, 
generally about 7 or 8 days before the regulation was published in the 
Federal Register. The regulations were usually effective about 2 or 3 
days after publication in the Federal Register. After NOAC made a 
new, original recommendation at its Tuesday meeting (for the period 


"See note 9, supra. 
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beginning Friday of the following week), NOAC would, at its next 
weekly meeting, either (i) reaffirm its original recommendation, or 
recommend a change, and (ii) recommend volume limitations for the 
next period (beginning Friday of the following week). Since NOAC 
would, at each meeting, deal with its prior week’s recommendation (for 
the period beginning 3 days after its present meeting), and also make 
its recommendation for the following week (for the period beginning 
10 days later), NOAC was, in fact, making recommendations for two 
1-week periods at a time during the entire 1983-84 and 1984-85 
seasons. 


NOAC recommended revisions (sometimes 2 or 3 times) in those 
original, volume-limitation recommendations (for the period beginning 
10 days later) two-thirds of the time. The following tables show, for 
the 1983-84 and 1984-85 seasons, the dates of NOAC’s original 
recommendations (Ex. 775, 776, minutes corresponding to dates of 
recommendations), NOAC’s amendments to its recommendations (Ex. 
775, 776), the date of publication in the Federal Register, the effective 
date of the volume limitations, and the interval between those actions 
(48 Fed. Reg. 51,609, 52,466, 53,683, 54,584, 55,551, 55,552, 56,732, 
56,733, 57,260 (1983); 49 Fed. Reg. 848, 849, 1468, 1980, 2880, 2881, 
3640, 3641, 4459, 5602, 6475, 7101, 8234, 8235, 9408, 10,247, 11,145, 
13,481, 44,199, 44,757, 45,415, 46,869, 47,475, 48,265, 49,078, 49,079, 
50,166, 50,167 (1984); 50 Fed. Reg. 5, 1039, 1040, 2661, 3737, 3738 
(1985)). 


1983-84 Season 


NOAC’s Recommendations, Publication Dates, and 
Effective Dates of Volume Limitations 


Interval Interval 

Between Between 

Original Publication 
NOAC’s Periods of Recommendation and 
Original Volume Effective and Effective 
Recommendations Limitation Published Date Publication Date 


(Days) (Days) 


Nov. 8, 1983 Nov. 11-17 Nov. 10, Nov. 11 & 2 1&8 
& 18-24, 1983 Nov. 18, 1983 
1983 
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Interval 

Between 

Original 

Recommendation 

and 

Publication 
(Days) 


Nov. 3 


NOAC’s 
Original 
Recommendations 


Periods of 
Volume 
Limitation 


Effective 
Published Date 


Nov. 15* Nov. 25- 
Dec 1 

Dec. 2-8 
Dec. 9-15 
Dec. 16-22 
Dec. 23-29 
Dec. 30- 
Jan. 5, 1984 
Jan. 6-12 


Nov. 18 


Nov. 21 
Nov. 29 
Dec. 6° 
Dec. 13™ 
Dec. 20° 


Nov. 29 
Dec. 6 

Dec. 14 
Dec. 23 
Dec. 29 


Dec. 
Dec. 
Dec. 
Dec. 
Dec. 
Dec. 27° Jan. 5, 
1984 
Jan. 13-19 Jan. 12 
Jan. 20-26 Jan. 17 
Jan. 27- Jan. 24 
Feb. 2 
Feb. 3-9 
Feb. 10-16 
Feb. 17-23 
Feb. 24- 
Mar. 1 
Mar. 2-8 
Mar. 9-15 
Mar. 16-22 
Mar. 23-29 
Mar. 30- 
Apr. 5 
Apr. 6-12 


Jan. 6, 1984 


Jan. 3, 1984" 
Jan. 10° 
Jan. 17 


Jan. 13 
Jan. 20 
Jan. 27 


Jan. 24 
Jan. 31” 
Feb. 7 
Feb. 14 


Jan. 30 
Feb. 7 

Feb. 14 
Feb. 22 


Feb. 3 

Feb. 10 
Feb. 17 
Feb. 24 


Feb. 21° 
Feb. 28° 
Mar. 6” 
Mar. 13 
Mar. 20 


Feb. 27 
Mar. 6 

Mar. 13 
Mar. 20 
Mar. 26 


Mar. 2 
Mar. 9 
Mar. 16 
Mar. 23 
Mar. 30 
Mar. 27 Apr. 5 Apr. 6 
“Amended once. 

“Amended twice. 

“Amended three times. 


Interval 
Between 
Publication 
and 
Effective 
Date 


(Days) 


7 
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NOAC’s 
Original 


Recommendations 


Oct. 30, 1984 


Nov. 6° 
Nov. 13” 


1984-85 Season 


NOAC’s Recommendations, Publication Dates, and 
Effective Dates of Volume Limitations 


Periods of 
Volume 


Limitation Published 


Nov. 2-8, Nov. 5, 
1984 1984 
Nov. 9-15 Nov. 9 
Nov. 16-22 Nov. 16 
& Nov. 23-29 


Interval 

Between 

Original 
Recommendation 
and 

Publication 


(Days) 


Nov. 2, 6 
1984 

Nov. 9 

Nov. 16 & 

Nov. 23 


Effective 
Date 


Interval 
Between 
Publication 
and 
Effective 
Date 


(Days) 
(3) 
0 


Nov. 30- Nov. 29 
Dec. 6 
Dec. 7-13 
Dec. 14-20 
Dec. 21-27 
Dec. 28- 
Jan. 3, 1985 
Jan. 4-10 


Nov. 20° Nov. 30 
Dec. 7 

Dec. 14 
Dec. 21 
Dec. 28 


Dec. 5 

Dec. 12 
Dec. 18 
Dec. 27 


Nov. 27 
Dec. 4 
Dec. 11 
Dec. 18° 
Dec. 21° Jan. 2, 
1985 
Jan. 9 
Jan. 18 
Jan. 28 


Jan. 4, 
1985 
Jan. 11 
Jan. 18 
Jan. 25 


Jan. 11-17 
Jan. 18-24 
Jan. 25-31 


Dec. 28™ 
Jan. 8, 1985" 
Jan. 15” 


“Amended once. 
“Amended twice. 


The District Court’s view, that the Secretary must engage in notice-and- 
comment rulemaking as to the weekly volume regulations except for unusual 
weather-related emergencies, is at war with reality. It simply is not possible 
for anyone to predict accurately, more than a few days in advance, what volume 
limitation will best achieve the objectives of the Act. This was recognized in the 
Secretary’s findings relating to the 1953 navel orange order, quoted above in 
this section in the excerpt from Sequoia-Riverbend, in which the Secretary 
states that, from week to week, there are sharp fluctuations in the demand for 
California-Arizona navel oranges. These findings resulted in the requirement 
in the order that NOAC "recommend to the Secretary the total quantity of 
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oranges which it considers advisable to be handled during the next succeeding 
week in each prorate district" (7 C.F.R. § 907.51(a); emphasis added). Since 
the evidentiary basis for those findings is not challenged by petitioners, that 
should be dispositive of the issue with respect to California-Arizona navel 
oranges. See Pescosolido v. Block, 765 F.2d 827, 830 (9th Cir. 1985) ("In 
reviewing an order issued after the Secretary has made appropriate findings, 
courts are not generally free to examine evidence outside the Secretary's 
record"). Furthermore, experience of the administrative committees over 
many decades demonstrates that it is impossible to make an intelligent volume 
recommendation, more than a few days in advance, as to oranges or lemons. 

The facts here meet the test in Levesque v. Block, 723 F.2d 175, 184 (1st 
Cir. 1983), relied on by the District Court, that "[i]mpracticability [, one of the 
‘three bases the statute provides for a claim of good cause,’] was said to exist 
when the agency could not both follow section 553 and execute its statutory 
duties."" The facts here show that it is impossible for the Secretary to 
execute his statutory duties, in order to achieve the objectives of the Act, if he 
is required by the courts (through failure to recognize the applicability of the 
"good cause" exception) to base his volume regulations on stale data. To carry 
out his statutory mandate, the Secretary must have access to data not more 
than a few days old. (Even when regulations are issued on Friday, effective 


the same day or on Sunday, based on recommendations made on Tuesday of 
the same week, the Secretary is, on occasion, required to amend his volume 
regulation because of changed demand conditions.) 


"See also Northern Arapahoe Tribe v. Hodel, 808 F.2d 741, 751 (10th Cir. 1987) 
(“Impracticable’ means a situation in which the due and required execution of the agency 
functions would be unavoidably prevented by its undertaking public rule-making proceedings"); 
Central Lincoln Peoples’ Utility District v. Johnson, 735 F.2d 1101, 1117 (9th Cir. 1984) ("good 
cause" existed where "[t]ime constraints beyond [the agency’s] control made it ‘impracticable,’ 
as that term is used in the APA for [the agency] to fulfill its rate-making functions . . . without 
dispensing with the public comment period before the rule became effective"). 
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The Prorate Regulations Issued Under Marketing Orders 907 and 
910, Limiting the Volume of Navel Oranges and Lemons Grown in 
California-Arizona Which Petitioners Could Lawfully Handle 
During Fiscal Year 1986-87 and Subsequent Fiscal Years, Did Not 
Violate Petitioners’ Constitutional Right to Equal Protection. 


Petitioners argue that the prorate regulations for navel oranges and lemons 
denied petitioners the equal protection of the laws. However, I agree with the 
ALJ’s rejection of that argument, as follows (Initial Decision at 31-32): 


Equal protection is an implicit requirement of the fifth 
amendment’s due process clause, and the mandates of the fourteenth 
amendment’s equal protection clause [applicable to the States] are 
applicable to actions of the Federal Government [under the Fifth 
Amendment, although the two protections are not always coextensive]. 
Hampton v. Mow Sun Wong, 426 U.S. 88, 100 (1976). Equal 
protection analysis under the fifth amendment is [generally] the same 
as that used under the fourteenth amendment. Buckley v. Valleo, 424 
US. 1, 93 (1976). Under that analysis, a legislative classification does 
not violate a person’s right to equal protection merely because the 
classification may be imperfect. A classification is considered valid 
when it has a "reasonable basis" and it is not offensive to the 
Constitution simply because the classification "is not made with 
mathematical certainty or because in practice it results in some 
inequity." Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 78 
[(1911)]; Dandridge v. Williams, 397 U.S. 471, 485 (1970). 


In Sequoia Orange Co., Inc., 45 Agric. Dec. 11, 34-36 (1986), the 
petitioner’s challenge on this ground against the lemon marketing 
order’s prorate base system for apportioning volume regulations was 
dismissed for failure to show lack of substantial record evidence 
support for the operative marketing order provisions. In 
Sequoia-Riverbend [(slip op. at 205-26; 47 Agric. Dec. at 162-76; see 
also slip op. at 226-33; 47 Agric. Dec. at 176-80)], both the Judicial 
Officer and I dismissed that part of the petition which alleged that the 
navel orange order failed to provide equity of marketing opportunity 
to handlers in different districts of the regulated marketing area 
because the regulations were less binding on handlers in districts other 
than the district where the petitioner handled citrus fruit. On appeal 
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to the United States District Court for the Eastern District of 
California, our findings and conclusions in this respect were affirmed. 


Petitioners’ present arguments are not new, not better supported, 
and not any more persuasive now than they were before. For the 
reasons we stated in Sequoia—Riverbend, these argument(s] should again 
be dismissed. 


Although the alleged unequal treatment in Sequoia-Riverbend was 
presented in terms of violating the Act and the Order, rather than the 
Constitution, the analysis in Sequoia—Riverbend (slip op. at 205-33; 47 Agric. 
Dec. at 162-80) is equally applicable to petitioners’ challenge under the 
Constitution’s equal protection guarantees. Accordingly, I will not reargue the 
facts here. But I am in agreement with respondent’s legal arguments, in this 
respect, which are adopted, as follows, with a few trivial editorial changes 
(Respondent’s Reply to Petitioners’ Appeal at 3-7): 


The equal protection guarantee applies to both the state and federal 
governments although the restrictions have two totally distinct bases. 
The equal protection clause of the fourteenth amendment by its own 
terms applies only to state and local governments.’ However, if the 
federal government classifies 


“No State shall . . .; nor deny to any person within its jurisdiction 
the equal protection of the laws." 
U.S. Const. amend. XIV, §1. 


individuals in a way which would violate the equal protection clause, it 
will be held to contravene the due process clause of the fifth 
amendment. The standards for validity of government action under the 
due process and equal protection clauses are identical. See, e.g., Bolling 
v. Sharp, 347 U.S. 497 (1954). Whenever fundamental rights? 


*Fundamental rights are those which have been held implicitly to be 
guaranteed by the Constitution to individuals under various legal 
theories. They include marriage and procreation (Skinner v. Oklahoma, 
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316 U.S. 535 (1942)), privacy (Griswold v. Connecticut, 381 U.S. 479 
(1965)), the right to vote (Harper v. Virginia State Board of Elections, 
383 U.S. 663 (1966)), the right to interstate travel (Shapiro v. 
Thompson, 394 U.S. 618 (1969)), and the right of access to the judicial 
process (Bounds v. Smith, 430 U.S. 817 (1977)). 


are limited, the laws have to promote an overriding or compelling 
interest of government in order to be valid under either clause. When 
the governmental action relates only to matter of economics or general 
social welfare, the general rule is that the legislation is presumed to be 
valid and will be sustained if the classification drawn by the statute is 
rationally related to a legitimate governmental interest. Schweiker v. 
Wilson, 450 U.S. 221, 230 (1981); United States Railroad Retirement 
Board v. Fritz, 449 U.S. 166, 174-75 (1980); Vance v. Bradley, 440 US. 
93, 97 (1979); New Orleans v. Dukes, 427 U.S. 297, 303 (1976). When 
social or economic legislation is at issue, the Equal Protection Clause 
allows the States wide latitude, and the Constitution presumes that 
even improvident decision will eventually be rectified by the democratic 
process. 


Petitioners assert, as a ground for reversing the Chief ALJ’s 
decision, "Moreover, Judge Palmer also failed to analyze the challenged 
regulations in light of the dramatically changed legal framework since 
the Cleburne Living Center case." P. App. at 50. That case, City of 
Clebume, Tex. v. Cleburne Living Center, 473 U.S. 432 (1985), actually 
reaffirms the traditional Equal Protection analysis used by the courts. 
In that case, the Court refused to make mental retardation a suspect 
classification’ subject to the strict 


*Legislative classifications based on race (Bolling v. Sharp, 347 U.S. 
497 (1954)), national origin, or alienage (Plyler v. Doe, 457 U.S. 202 
(1982)) are subjected to strict scrutiny and will be sustained only if they 
are suitably tailored to serve a compelling state interest. Classifications 
based on gender (Mississippi University for Women v. Hogan, 458 U.S. 
718 (1982)) or illegitimacy (Mathews v. Lucas, 427 U.S. 495 (1976); 
Clark v. Jeter, [486 U.S. 456,] 108 S.Ct. 1910 (1988)) are subjected to 
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intermediate scrutiny and are sustained only if the classifications bear 
a substantial relationship to an important governmental interest. 


scrutiny test. Instead, the Court analyzed the local zoning restrictions 
(requiring special-use classifications) on group homes for the mentally 
retarded on the rational basis test, and found that "the record does not 
reveal any rational basis for believing that the Featherston home would 
pose any special threat to the city’s legitimate interests" (Cleburne, 
supra, 473 U.S. at 448), and invalidated the ordinance as applied in that 
case. Some commentators have suggested that the Court’s analysis of 
the facts revealed a higher level of scrutiny than typical rational basis 
analysis,‘ but recent cases demonstrate that unless a fundamental 


“See, e.g., Note, A Changing Equal Protection Standard? The 
Supreme Court’s Application of a Heightened Scrutiny Rational Basis 
Test in City Of Cleburne v. Cleburne Living Center, 20 LOY. L.A.L. REV. 
921 (1987); Biegel, Reassessing the Applicability of Fundamental Rights 
Analysis: The Fourteenth Amendment and the Shaping of Educational 
Policy after Kadrmas v. Dickinson Public Schools, 74 CORNELL L. R. 
1078, 1095-99 (1989). 


right or a suspect classification is implicated, the relatively deferential 
rational basis test is used to gauge claimed infringements of the Equal 
Protection guarantee. See, e.g., Kadrmas v. Dickinson Public Schools, 
487 U.S. 450, 108 S. Ct. 2481 (1988) (wealth is not a suspect 
classification and education is not a fundamental right). 


The AMAA is clearly "social or economic" legislation. Its purpose 
is to “establish and maintain such orderly marketing conditions for 
agricultural commodities in interstate commerce as will establish, as the 
prices to farmers, parity prices... ." 7 U.S.C § 602(1) (1988). The 
prorate regulations were promulgated to effect this purpose. See 18 
Fed. Reg. 4708 (1953) (navel oranges); 6 Fed. Reg. 1833 (1941) 
(lemons); reprinted at R. Brief, Findings of Fact 6, 7, at 5-10. 
Therefore, the orders and their implementing regulations merit the 
presumption of validity and should be given wide latitude on review. 
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Schweiker v. Wilson, supra, 450 U.S. at 230-39; United States Railroad 
Retirement Board v. Fritz, supra, 449 U.S. at 174-79. 


Petitioners’ situation involves no fundamental right or suspect 
classification. There is no fundamental right to sell oranges or lemons 
in an unregulated marketplace. The absence of such a right may be 
inferred from Congress’ plenary authority to regulate interstate 
commerce. Because they are corporate or other business entities, 
Petitioners belong to no suspect classification. | Consequently, 
Respondent need only demonstrate that the classification at issue (the 
differing volume restriction levels imposed on Petitioners versus other 
handlers of navel oranges and lemons) bear a rational relationship to 
a legitimate governmental interest. It is beyond cavil that the 
regulation of commerce to stabilize and augment the income of 
producers is a legitimate government interest. Respondent’s Brief 
below established the rational basis behind the treatment of District 1 
handlers. See especially, R. Brief at 71-72. 


Petitioners’ claim that the 1953 rulemaking record “provided 
absolutely no rationale for different treatment of handlers in California 
and Arizona, much less those unregulated growers and handlers in 
Florida and Texas" (P. App. at 50) is simply unfounded.* 


The rulemaking record contains the findings: 


There is a demand for California-Arizona navel oranges which 
can be distinguished from demands from other competitive 
oranges shipped in fresh form. This is because of the 
characteristics of the navel orange, and is demonstrated by the 
differences in prices between California-Arizona navel oranges 
and Florida oranges. 


There have been increases in the total supplies of all citrus 
fruits, both in fresh and processed form, sold during the period 
November through May, which is the marketing season for 
California-Arizona navel oranges. Although shipments of 
competitive fresh oranges during the California-Arizona navel 
orange season exert an influence upon prices of California- 





SEQUOIA ORANGE CO., INC. 
50 Agric. Dec. 216 


Arizona navel oranges, this influence is not as significant as the 
effect of a like quantity of shipments of California-Arizona navel 
oranges. Hence, the substantial effect of changes in quantities of 
California-Arizona navel oranges shipped upon prices for such 
oranges is not nullified by changes in supplies of competitive 
oranges offered for sale. 


There are differences between various producing regions in 
the production area as to the time of maturity of the oranges 
produced therein and the length of the period during which such 
oranges may be shipped in prime condition. These differences 
are caused by differences in climatic conditions, with soil 
conditions and cultural practices exercising little, if any, 
influence upon maturity and keeping life. 


18 Fed. Reg. 4708 (1953). See R. Brief, Finding of Fact 6, at 5, 9. 


That claim fails to supply any support for Petitioners’ claim that an 
Equal Protection violation exists. The Secretary has made sufficient 
findings to provide the rational basis for differences in treatment of 
District 1 handlers and handlers in Districts 2, 3, and 4, Texas, and 
Florida. The Chief ALJ’s consideration of the Equal Protection issue 
was adequate and sufficient to demonstrate the reasonable grounds for 
rejecting the Petitioners’ claim, and it is incorrect for Petitioners now 
to complain that the Decision’s reference to the “equity of marketing 
opportunity” issue in Jn re Sequoia Orange Co., Inc., 47 Agric. Dec. 2 
(1988), aff'd in part and remanded sub nom. Riverbend Farms, Inc. v. 
Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 14, 1989), appeal 
docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 90-15781 (9th 
Cir. June 11, 1990) "subsume[d] or foreclose{[d] equal protection 
analysis." P. App. at 50. The discussion in Sequoia illuminated the 
rational basis for differential treatment of District 1 versus other 
handlers regulated by the marketing order. Determining the rational 
basis of such a regulation is a crucial component of equal protection 
analysis. 
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Petitioners have failed to demonstrate that an Equal Protection 
violation has occurred, and their claim should be dismissed. 


IV. The Prorate Regulations Issued Under Marketing Orders 907 and 
910, Limiting the Volume of Navel Oranges and Lemons Grown in 
California-Arizona Which Petitioners Could Lawfully Handle, Did 
Not Constitute an Unconstitutional Taking of Petitioners’ Private 
Property. 


Petitioners argue that the prorate regulations issued under the navel 
orange and lemon marketing orders constitute an unconstitutional taking of 
petitioners’ private property, in violation of the Fifth Amendment. I disagree 
for the reasons set forth by the ALJ, as follows (Initial Decision at 32-35): 


This contention is also not new. It was unsuccessfully asserted in 
Sequoia Orange Co., Inc., 45 Agric. Dec. 11, 33-34 (1986). Wallace v. 
Hudson-Duncan & Co., 98 F.2d 985, 989-91 (9th Cir. 1938) and Prune 
Bargaining Ass’n v. Butz, 444 F. Supp. 785, 793 (N.D. Cal 1975), aff'd, 
571 F.2d 1132 (9th Cir. 1976), cert. denied, 439 U.S. 833 (1976) were 
cited at that time as precedential authorities for denying the relief 


sought. 


Petitioners, however, have asked us to consider more recent 
Supreme Court cases holding that a Government action "short of 
acquisition of title or occupancy" can amount to a taking "if its effects 
are so complete as to deprive the owner of most of his interest in the 
subject matter." Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1005 
(1984). Earlier in Kaiser Aetna v. United States, 444 U.S. 164, 175 
(1979), the Court stated that the inquiry into whether a taking has 
occurred is essentially an “ad hoc, factual" inquiry not directed by a "set 
formula." In Monsanto, at 1005, the Court identified the following 
three factors for consideration in making that inquiry and resulting 
determination: "the character of the governmental action, its economic 
impact, and its interference with reasonable, investment backed 
expectations." 


I recently applied this test to regulations restricting the handling of 
almonds grown in California under Marketing Order 981, in Cal- 
Almond, Inc., et al., 89 AMA Docket No. F&V 981-5 and 981-6 (Initial 
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Decision, March 19, 1990) [, aff'd as to this issue, but rev’d on other 
grounds, In re Cal-Almond, Inc., 50 Agric. Dec. 183, slip op. at 25-30 
(Mar. 8, 1991)], and concluded that those regulations did not constitute 
an unconstitutional taking. As was the case when the Almond order’s 
regulations were considered, a principal objective of the volume 
regulations challenged here is the stabilization of prices and supplies. 
Governmental action of this character is a valid exercise of the 
commerce power to control the flow of commodities in interstate 
commerce and further a legitimate governmental objective. See United 
States v. Rock Royal Co-op., Inc., 307 U.S. 533, 572 [(1939)]. Despite 
petitioners’ contentions, there is no record evidence to show that 
prorate obligations, under the marketing order, are not imposed 
equitably upon all handlers. The Secretary found the price-depressing 
effects of excess supply outweighed the costs to handlers of withholding 
a proportion of their navel oranges and lemons. Moreover, the prorate 
requirements are most accurately viewed not as an uncompensated 
taking but as a required contribution to a well-established, industry- 
conceived program of economic self-help. 


The mere fact that some industry members may have benefitted 
from the regulations more than the petitioners does not render the 
marketing order or the regulations unconstitutional. See United States 
vy. Mills, 315 F.2d 828 (4th Cir. 1963). See also Block v. Community 
Nutrition Inst., 467 U.S. 3401 (1184). Challenges to the policy decisions 
underlying the use of prorate and its appropriate levels may properly 
be directed only to the Secretary in his legislative capacity or to 
Congress. 


The “weighing of public and private interest" required in just 
compensation clause analysis, Agins v. Tiburon, 447 U.S. 255, 262 
(1980), was considered by Congress when it enacted the AMAA and 
authorized marketing orders. The weighing of interests was delegated 
to the Secretary, which he performed when he promulgated the 
marketing orders and when he has issued prorate regulations. The 
evidence in this case indicates that the consequences of the prorate 
regulations were considered by the Secretary when he issued them and 
concluded that the benefits to the industry (higher prices and improved 
market stability) would compensate for costs borne by handlers and 
growers. 
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The final factor to be considered under Monsanto is the extent to 
which the prorate regulations interfered with petitioners’ reasonable 
investment-backed expectations. As in Monsanto, 467 U.S. at 1005, this 
factor overwhelms the others and is, by itself, dispositive of the taking 
issue. Petitioners had ample notice that prorate restrictions would be 
imposed. They were a regular seasonal occurrence. Petitioners 
therefore cannot be said to have had a reasonable basis for investment- 
backed plans or commitments to market all the lemons or navel 
oranges any of them controlled as handlers in 1986-87 or any 
subsequent fiscal year. For petitioners to have had such expectations 
in light of the past history of prorate restrictions under the marketing 
orders would have been anything but reasonable. 


Therefore, the issuance of volume regulations under Marketing 
Orders 907 and 910 is not the type of governmental action that is 
proscribed by the just compensation clause as an unconstitutional 
interference with private property interests. 


In In re Cal-Almond, Inc., 50 Agric. Dec. 183, slip op. at 25-30 (Mar. 8, 
1991), cited in the material quoted immediately above, I adopted the following 
views expressed by the same ALJ at greater length, with respect to this issue, 
as follows: 


Finally, Petitioners challenge the 1988-89 reserve rule as a taking of 
property without just compensation, in violation of the Fifth 
Amendment to the United States Constitution. They argue that the 
rule so restricts their use of property that it effects a regulatory taking 
requiring compensation. Petitioners’ argument is rejected. 


It is well established that regulation pursuant to the Agricultural 
Marketing Agreement Act of the volume of an agricultural commodity 
moving in interstate commerce does not, as a general matter, constitute 
an unconstitutional deprivation of property. See, e.g., United States v. 
Rock Royal Co-op., Inc., 307 U.S. 533, 568-81 (1939); United States v. 
Mills, 315 F.2d 828, 838 (4th Cir. 1963). And courts have specifically 
held that marketing order provisions fixing prices and restricting the 
sale of reserves do not constitute takings without just compensation. 
Wallace v. Hudson-Duncan & Co., 98 F.2d 985 (1938); Prune 
Bargaining Ass’n v. Butz, 444 F. Supp. 785 (N.D. Cal. 1975). In both of 
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the latter cited cases, it was held that the regulatory program in 
question provided at least some compensation to the affected parties. 
The Prune court further noted that the amount of compensation is a 
policy decision made, at least initially, by a committee elected to 
represent the interests of the entire industry. Prune Bargaining Ass’n, 
444 F. Supp. at 793. 


The cited holdings rest in part upon the view that the just 
compensation clause is applicable only to a "direct appropriation of 
property." See, e.g., Wallace, 98 F.2d at 989. However, the Supreme 
Court has more recently held that a governmental action “short of 
acquisition of title or occupancy” can amount to a taking "if its effects 
are so complete as to deprive the owner of most of his interest in the 
subject matter." Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1005 
(1984), quoting United States v. General Motors Corp., 323 U.S. 373, 378 
(1945).? "Property," as used in the Takings Clause, 


*See also Executive Order No. 12,630, 3 C.F.R. 554 (1988 Comp.), 
reprinted in 5 U.S.C. § 601 at 479 (1988) (providing guidance to 
Agencies on the implications of the more recent Supreme Court 
decisions for regulatory programs which affect property rights). 


refers to "the group of rights inhering in the citizen’s relation to the 
physical thing, as the right to possess, use and dispose of it." United 
States v. General Motors, 323 U.S. at 377-378. It is therefore clear that 
restrictions on disposition can constitute takings in some circumstances. 


The inquiry into whether a taking has occurred is essentially an "ad 
hoc, factual" inquiry. There is no "set formula" which directs this 
enterprise. Kaiser Aetna v. United States, 444 U.S. 164, 175 (1979). 
However, the Supreme Court has identified several factors which 
should be considered in determining when regulatory action constitutes 
a taking. These are "the character of the governmental action, its 
economic impact, and its interference with reasonable, investment- 
backed expectations." Ruckelshaus v. Monsanto Co., 467 U.S. at 1005. 
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The governmental action here is a restriction on the disposition of 
almonds imposed with the objective, inter alia, of stabilizing prices and 
supplies. It is a valid exercise of the commerce power to control the 
flow of commodities in interstate commerce and is intended to further 
a legitimate governmental objective. See United States v. Rock Royal 
Co-op., Inc., 307 U.S. at 572. The obligation to withhold reserves is 
imposed equitably upon all handlers. Its imposition is supported in 
part by the finding that the benefits to handlers in combating the price- 
depressing effects of excess supply outweigh any costs of maintaining 
the reserve. Finally, the action taken is the result of close cooperation 
and negotiation between the Secretary and a representative industry 
body. Therefore, it would appear that the reserve withholding 
requirement is most accurately viewed not as an uncompensated taking, 
but as a required contribution to a well-established, industry-conceived 
program of economic self-help. 


The characterization of governmental action here necessarily 
includes the issue of economic impact, because reserves are designed 
to generate certain economic effects. However, the nature and 
compensatory adequacy of these effects are questions of economic 
theory and policy. Although the reserve requirements at issue in this 
case may well have benefited some members of the industry more than 
others, it is established beyond question that such differential effects 
are permissible under the Act. The mere existence of these effects 
does not, of itself, render a given marketing order unconstitutional. 
See United States v. Mills, 315 F.2d at 828. See also Block v. 
Community Nutrition Inst., 467 U.S. 340 (1984). To the extent not 
specified in the Agricultural Marketing Agreement Act, the selection 
of the means to implement the statute’s policy objectives is "peculiarly 
a matter of administrative competence." Sequoia Orange Co., et al., 47 
Agric. Dec. [2], 87 [(1988), affd in part and remanded sub nom. 
Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. June 
14, 1989), appeal docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 
90-15781 (9th Cir. June 11, 1990)]. Therefore, the policy decisions 
underlying reserve rules may properly be challenged only by appeals to 
the Secretary in his legislative capacity or in the Halls of Congress. 


The “weighing of public and private interest" required in just 
compensation clause analysis, Agins v. Tiburon, 447 U.S. 255, 262 
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(1980), was expressed by Congress in its enactment of the statute 
authorizing marketing orders. That weighing, delegated to the 
Secretary, was continued in the promulgation of the Order and 
subsequent regulations. The evidence in this case indicates that the 
Department considered the impact of the 1988-89 reserve rule on 
handlers and concluded that the benefits to the industry (higher prices 
and improved stability of the market) would compensate for the costs 
of maintaining the reserve. See 54 Fed. Reg. 3587 (January 25, 1989). 
Only Congress or the Secretary acting in his legislative capacity may 
now overrule these findings and decisions. 


The final question to be addressed is the extent to which the reserve 
rule interfered with Petitioners’ reasonable investment-backed 
expectations. As in Monsanto, 467 U.S. at 1005, this factor overwhelms 
the others and is, by itself, dispositive of the constitutional issue. . . . 
Petitioners did have notice that some reserve requirements would 
probably be established. Given Petitioners’ awareness that some 
reserve was likely in 1988-89, as well as their general awareness of the 
history of reserves under the Order, Petitioners did not have a 
reasonable basis for investment-backed plans or commitments to 
market all almonds received in 1988-89. The timing of the reserve rule 
in this case failed to allow Petitioners to plan operations for the year 
with perfect certainty of their reserve obligations. However, in the 
context of this marketing order, mere lack of certainty as to the precise 
requirements of the final reserve rule is not a reasonable foundation 
for concrete marketing plans. Therefore, even if Petitioners had 
demonstrated the existence of investment-backed expectations of 
marketing more than 75% of their 1988-89 almonds, the expectations 
would not have been reasonable. 


In sum, upon consideration of the character of the 1988-89 reserve 
rule, its economic impact and, specifically, the extent to which it 
interfered with Petitioners’ reasonable investment-backed expectations, 
I conclude that it is not the type of governmental action that is 
proscribed by the just compensation clause as an unconstitutional 
interference with property interests. 
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V. The Prorate Regulations Did Not Violate the AMAA or Marketing 
Orders 907 and 910 by Being Inequitable to District 1 Handlers as 
Compared to District 2 Handlers. 


Petitioners argue that the prorate regulations issued under the navel 
orange and lemon marketing orders are inequitable to District 1 handlers, as 
compared to District 2 handlers, in violation of the AMAA and Marketing 
Orders 907 and 910. I disagree for the reasons set forth by the ALJ, as 
follows (Initial Decision at 35-36): 


As both the Judicial Officer and I stated in the earlier Sequoia- 
Riverbend case, the equity among handlers, which the AMAA and the 
marketing order seek to maintain is equity among all handlers, 
regardless of the District where they obtain citrus fruit. We both 
rejected petitioners’ arguments under 7 U.S.C. § 608c(11)(C) of the 
AMAA as misinterpretive. We each held that the AMAA’s equity 
requirements are fulfilled when uniform regulatory requirements are 
made applicable to each handler. Petitioners assert that the regulations 
were more "binding" on handlers of District 1 lemons and navel 
oranges, such as themselves, than they were on handlers of District 2 
grown lemons and navel oranges. Past rulemaking dockets show that 
the Department did consider growing, harvesting, and marketing 
differences among the Districts to achieve equitable proration among 
handlers. See lemon finding number 4, supra [, and navel orange 
finding 22, supra]. For that matter, soil variations or other peculiarities 
could result in different handlers of lemons or navel oranges, grown on 
different farms within the same district, experiencing varying difficulties 
in complying with applicable prorate regulations. Obviously, the 
myriad of choices among those differences confronting handlers, which 
may deserve additional fine tuning or adjustment of prorate regulations 
to maintain a level playing field and achieve equity, must be left to the 
Secretary’s policymaking discretion when he exercises his legislative- 
type functions. To decide such issues here is not appropriate. 
Moreover, the arguments petitioners assert seem to go far beyond the 
broad concern of equal treatment to a special request that the 
marketing orders, and the regulations under them, be tailored to 
petitioners’ precise needs. 
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My views with respect to this issue are set forth in Sequoia—Riverbend (slip 
op. at 205-33; 47 Agric. Dec. at 162-80), which views were sustained by the 
District Court (slip op. at 9-12). 


VI. Petitioners’ Allegations That the Secretary’s Actions Under 
Marketing Orders 907 and 910 Were Arbitrary, Capricious or an 
Abuse of Discretion Are Unfounded. 


Petitioners argue that the Secretary’s actions under Marketing Orders 907 
and 910 were arbitrary, capricious and an abuse of discretion. The ALJ 
answered these arguments succinctly, stating (Initial Decision at 36): 


Virtually all of the deficiencies petitioners would now raise in 
addition to Departmental noncompliance with the APA’s notice and 
comment requirements were consistently rejected by the United States 
District Court, the Judicial Officer, and this administrative law judge 
in the Sequoia-Riverbend case. 


They are rejected again as unfounded. 


I agree that detailed refutation of petitioners’ numerous arguments, in this 
respect, which are identical or similar to the arguments made in 
Sequoia-Riverbend, is unnecessary. The entire decision in Sequoia—Riverbend 
is relevant to these arguments. For a specific discussion of these issues, see 
Respondent’s Reply to Petitioners’ Appeal at 12-18, and Respondent’s 
Proposed Findings of Fact, Conclusions of Law, and Consolidated Brief in 
Support Thereof at 75-92, which correctly refute petitioners’ contentions. 


VII. It Is Not Appropriate to Hold a Fact-Finding Hearing in This 
Proceeding. 


Petitioners urge that the ALJ erred in failing to hold a fact-finding hearing 
in this proceeding. However, petitioners are precluded from raising this issue 
by their agreement made in prehearing conferences that the case should be 
decided based on the stipulated exhibits. I agree with the ALJ’s views as to 
this issue, stating (Initial Decision at 37): 
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Petitioners’ brief asks for a hearing to determine the amount of 
damages they may have suffered and to allow them to demonstrate the 
disparate impact of prorate on District 1 handlers. 


Proceedings are authorized under section 15(A) of the AMAA to 
determine whether a marketing order, or obligations imposed under a 
marketing order, are "in accordance with law." No authority was 
conferred by the AMAA, or any other statute, for the assessment of 
damages as part of the relief that may be given petitioners. Inasmuch 
as administrative adjudicatory proceedings are wholly the creatures of 
statute, the administrative law judges, who preside over them, unlike 
judges serving on courts pursuant to article III of the Constitution, have 
no inherent equity powers or any of the incidental powers which may 
be derived from the common law. For those reasons, it would serve 
no purpose to take evidence as to petitioners’ damages. I am without 
jurisdiction to decide that issue. 


Petitioners’ offer to present evidence to show the disparate impact 
of prorate regulations on them, in comparison to other handlers, is 
properly addressed to the Secretary in his legislative capacity and not 
via this adjudicatory proceeding. Again, I have no jurisdiction to 
properly decide such arguments. 


Therefore, a fact-finding hearing will not be held, and the parties 
shall abide with the agreement they made in prehearing conferences to 
have the decision and order based on a record consisting of stipulated 
exhibits. 


In Sequoia-Riverbend, I also stated that it would be inappropriate to hold 
a fact-finding hearing to show that petitioners have been damaged or 
disadvantaged, stating (slip op. at 272-73; 47 Agric. Dec. at 205-06): 
In cases such as the present ones, most of the issues raised by 
petitioners could only be decided on the basis of the rulemaking record 
(§ II, supra). In § 8c(15)(A) cases, the ALJ’s should not permit 
petitioners to subpoena or introduce evidence relating to the wisdom 
of the program, or purporting to show that petitioners have been 
damaged or disadvantaged by activities undertaken in accordance with 
the provisions of the order. See United States v. Mills, 315 F.2d 828, 
838 (4th Cir.) ("Of course, there may be some resultant damage to a 
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handler or producer in the enforcement of the Act but this lack of 
perfection does not destroy the validity of the Order"), cert. denied, 375 
US. 819 (1963). The validity of an order’s provisions can only be 
attacked, from an evidentiary standpoint, on the basis of the formal 
rulemaking record--not on the basis of evidence adduced at the § 
8c(15)(A) hearing (§ II, supra). The ALJ’s should insure compliance 
with this vital principle by dismissing any allegation of a § 8c(15)(A) 
petition that shows on its face that petitioners are going to attempt, in 
effect, to invalidate an order provision, from an evidentiary standpoint, 
based on de novo evidence to be introduced at the § 8c(15)(A) hearing. 
As shown in § II, supra, "[q]uestions of policy or evaluation of the 
effectiveness of economic and marketing regulations promulgated 
pursuant to the Act are not properly raised in this type of proceeding." 
Lamers Dairy, Inc. v. Bergland, No. 77-C-173, slip op. at 7 (E.D. Wis. 
Sept. 28, 1977), printed in 36 Agric. Dec. 1642, 1648 (1977), aff'd, 607 
F.2d 1007 (7th Cir. 1979) (unpublished), cert. denied, 444 U.S. 1077 
(1980). 


Even if petitioners were correct in any of their arguments here (which is 
not the case), no monetary damages could be awarded to petitioners. See In 
re Wileman Bros. & Elliott, Inc. (Wileman I), 49 Agric. Dec. 705, slip op. at 
69-75 (July 9, 1990), appeal docketed, No. CV F 90-473-EDP (E.D. Cal. July 
27, 1990). 

All arguments made by the parties have been fully considered. To the 
extent that any arguments are inconsistent with the views set forth herein, and 
are not specifically mentioned, they are rejected. 

For the foregoing reasons, petitioners’ petitions should be dismissed. 


Order 


The relief requested by petitioners is denied and the petitions are 
dismissed. 


APPENDIX A 


In re Sequoia Orange Co., 47 Agric. Dec. 2 (1988), aff'd in part and remanded 
sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 EDP (E.D. Cal. 
June 14, 1989), appeal docketed, No. 90-15505 (9th Cir. April 24, 1990), No. 
90-15781 (9th Cir. June 11, 1990). 
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APPENDIX B 
Corrected version of In re Sequoia Orange Co., 47 Agric. Dec. 2, 53-73 (1988): 


Table 9, p. 27) with (i) the total allotments actually fixed by the Secretary for 
all districts (computed from Ex. 10, Table 5, p. 13 (only Districts 1 and 3 were 
regulated)), and (ii) the total domestic fresh shipments by all four districts 
(Ex. 10, Table 5, p. 13). As the table shows, there was not a single week 
during the entire year in which NOAC’s realistic shipment schedule set forth 
in its annual marketing policy was the same as (i) the total allotments actually 
fixed by the Secretary, or (ii) the total domestic fresh shipments by all four 
districts. 
1983-84 Marketing Season 
Total Allotments Fixed for All Districts, NOAC’s 
Realistic Shipment Schedule, and Total Domestic 
Fresh Shipments by All Districts 


Total Allotments Total Domestic 


Week Fixed for NOAC’s Realistic Fresh Shipments 
Ending _ All Districts Shipment Schedule By All Districts 


10-20-83 25 0 
27 200 1 


11- 3-83 
10 1,000 
17 1,300 
24 900 


12- 1-83 1,200 
1,400 
700 


900 
1,200 
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Total Allotments Total Domestic 
Fixed for NOAC’s Realistic Fresh Shipments 
All Districts Shipment Schedule By All Districts 


1,700 1,300 1,981 
2,000 1,500 2,283 


1,650 1,500 1,946 
1,750 1,500 2,083 
1,850 1,500 2,109 
1,800 1,500 1,996 


1,700 1,500 2,015 
1,750 1,500 2,009 
2,000 1,500 2,270 
2,000 1,500 2,109 
1,900 1,500 2,059 


1,900 1,500 1,970 
12 1,400 1,960 
19 1,300 2,278 
26 1,200 1,513 


5- 3-84 1,200 1,077 
10 600 668 
17 500 92 
a4 400 11 
31 225 1 


6- 7-84 -- 1 


12. (a) The tables shown in Finding 11 as to the 1983-84 season are 
not atypical. A similar comparison of NOAC’s weekly shipping schedules and 
realistic shipment schedules with (i) the actual regulations recommended 
week-by-week by NOAC and fixed by the Secretary, and (ii) the total actual 
domestic fresh shipments by all districts, week-by-week, for each of the other 
years from 1975-76 through 1984-85 reveals the identical pattern (Ex. 2-20). 
There is no congruity between NOAC’s estimates in its annual marketing 
policy statements and NOAC’s recommendations to the Secretary, week-by- 
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week, during the course of the marketing season, or even between the number 
of weeks in the shipping schedules and realistic schedules and the number of 
weeks of actual volume regulation. The most striking example involves the 
1984-85 season, for which the weekly shipping schedules projected volume 
regulation until June 6, 1985, but volume regulation was ended at the end of 
January 1985 because the short California crop and the destructive freeze in 
Florida were driving grower returns above parity (Ex. 20, p. 34; Ex. 775, 
minutes of Jan. 29, 1985). 

(b) To illustrate one important aspect of the lack of congruity 
between NOAC’s annual marketing policy statements and NOAC’s actual 
recommendations later made to the Secretary, week-by-week, the following 
tables in this paragraph illustrate, for the years 1980-81, 1981-82, and 1982-83, 
the difference between the weekly shipping schedule in NOAC’s marketing 
policy and the actual volume regulations fixed by the Secretary, on the basis 
of NOAC’s later recommendations, for District 1 (1980-81: Ex. 7, p. 13; Ex. 
16, p. 13; 1981-82: Ex. 8, p. 14; Ex. 17, p. 13; 1982-83: Ex. 9, p. 13; Ex. 18, 
p. 14). 


District 1, 1980-81 Marketing Season 


Increase or 
Weekly Secretary’s (Decrease) 
Shipping Volume from 
Schedule Regulation Schedule 


Week 
Ending Carlots Carlots Carlots 
(1980-81) 


10-30-80 35 (35) 


11- 6-80 385 (385) 
13 (1,025) 
20 (1,015) 


*1Comparable tables are not included for 1979-80 and 1984-85 because some of the figures 
in NOAC’s annual report for the earlier year are illegible (Ex. 6, p. 11), and NOAC’s annual 
report for the latter year is not in the record. 
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Increase or 
Weekly Secretary's (Decrease) 
Shipping Volume from 
Schedule Regulation Schedule 


Week 


Ending Carlots Carlots Carlots 
(1980-81) 


27 1,330 1,333" 


1,520 1,213" 
1,810 1,384 
1,365 1,536° 

780 575 


835 500 
1,255 679 
1,330 1,406 
1,540 1,513 
1,540 1,335 


1,540 1,068 
1,700 1,215 
1,700 1,350 
1,705 1,335 


1,705 1,335 
1,710 1,530 
1,715 1,530 
1,720 1,547 


1,720 1,592 
1,620 1,610 
1,525 1,650 
1,425 1,600 
1,425 1,200 


1,375 1,400 
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Increase or 
Weekly Secretary’s (Decrease) 
Shipping Volume from 
Schedule Regulation Schedule 


Week 


Ending Carlots Carlots Carlots 
(1980-81) 


14 1,375 1,650 275 
21 1,180 1,650 470 
28 885 1,400 515 


6- 4-81 490 1,200 710 
11 250 1,000 750 
18 150 1,000 850 


‘Early Maturity Allotment 


District 1, 1981-82 Marketing Season 


Increase or 
Weekly Secretary’s (Decrease) 
Shipping Volume from 
Schedule Regulation Schedule 


Week 
Ending Carlots Carlots Carlots 
(1981-82) 


10-22-81 20 (20) 
90 (90) 


(355) 

685 (685) 

840 (75) 
11 


(85) 
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Increase or 
Weekly Secretary's (Decrease) 
Shipping Volume from 
Schedule §_ Regulation Schedule 


Week 
Endin Carlots Carlots Carlots 
(1981-82) 


10 1,435 1,547 
17 1,450 1,274 
24 650 801 
31 565 624 


1- 7-82 815 800 
14 945 1,175 
21 1,145 1,720 
28 1,135 1,317 


1,235 1,232 
1,235 1,232 
1,240 1,392 
1,240 1,436 


1,280 1,600 
1,280 1,775 
1,290 1,650 
1,290 1,750 


1,295 1,650 
1,295 1,850 
1,295 1,850 
1,160 1,700 
1,070 


980 
665 
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District 1, 1982-83 Marketing Season 


Increase or 
Weekly Secretary’s (Decrease) 
Shipping Volume from 


Schedule Regulation Schedule 


Week 
Endin: Carlots Carlots Carlots 
(1982-83) 


10-21-82 10 
28 85 


11- 4-82 340 
11 735 
18 1,160 
25 985 


12- 2-82 1,220 


1,455 
1,490 
880 
610 


815 
1,325 
1,400 
1,400 
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1,630 1,800 170 


1,630 1,600 (30) 
1,630 1,700 70 
1,430 1,700 270 
1,430 1,600 170 


1,430 1,700 210 

1,145 1,600 455 
950 1,500 550 
670 (670) 


480 (480) 


385 (385) 
290 (290) 


‘Early Maturity Allotment 


(c) To illustrate in another way the lack of congruity between 
NOAC’s annual marketing policy estimates and the subsequent actual 
marketings of navel oranges in domestic fresh channels, the following table 
shows for the years 1978-79 through 1983-84 NOAC’s estimated "realistic" 
domestic fresh shipments set forth in its annual marketing policy statements, 
the actual domestic fresh shipments later shown in NOAC’s annual reports for 
those years, and the differences, in percentages and carloads, between the 
estimates and the actual shipments (Ex. 10, p. 14; Ex. 14, p. 9; Ex. 15, p. 10; 
Ex. 16, p. 10; Ex. 17, p. 10; Ex. 18, p. 11, Ex. 19, p. 25). 
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1978-79 Through 1983-84 Seasons 


NOAC’s 
Marketing 
Policy 
"Realistic" 
Estimates 


Actual 
Domestic 
Fresh 
Shipments 
by all 
Districts 


Difference 
Between 
"Realistic" 
Estimates 
and Actual 


Shipments 


Difference 
Between 
"Realistic" 
Estimates 
and Actual 


Shipments 


Cars Cars Cars q 


1978-79 30,000 26,121 3,879 


1979-80 36,500 40,101 3,601 9.9 


1980-81 43,500 43,610 110 2 


1981-82 33,900 38,274 4,374 12.9 


1982-83 41,000 49,018 8,018 19.6 


1983-84 37,400 45,917 8,517 22.8 


‘The percentage is calculated by dividing the "Difference" by the "Realistic" 
estimate, e.g., for 1978-79, 3,879 + 30,000 = .129, or 12.9%. 


13. (a) The production estimates, weekly shipping schedules, and 
estimated realistic shipment schedules are typically changed and updated by 
NOAC several times during a season (7 C.F.R. § 907.110; e.g., 1984-85, Ex. 
775, minutes of Nov. 6, 1984, Nov. 20, 1984, Dec. 21, 1984, Jan. 29, 1985). 
However, the revised schedules, like the original schedules, are still estimates, 
that vary materially from the actual recommendations made even within the 
following few weeks after the revision is issued. Occasionally, but not often, 
the revised, estimated realistic schedule will coincide with the amount later 
recommended, particularly in the next week or two. But, as a general rule, 
there is a substantial variance between the revised, estimated realistic schedule 
and the amount of volume regulation actually recommended by NOAC, and 
also between the revised schedule and the actual domestic fresh shipments 
made by all four districts. The following paragraphs in this finding give typical 
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examples of that variance for the 1979-80 seasons through the 1983-84 
seasons. 

(b) NOAC’s Estimated Realistic Weekly Shipment Schedule for the 
1979-80 season was revised on February 5, 1980, to show, inter alia, 1,450 cars 
for each of the weeks ending February 14, 21, and 28, 1980 (Ex. 787, Feb. 5, 
1980). The actual volume regulations recommended by NOAC and issued by 
the Secretary for those weeks were 1,746, 1,551, and 1,600 cars, respectively. 
The actual domestic fresh shipments made by all four districts in those weeks 
were 1,759, 1,453, and 1,506 cars, respectively. (Ex. 6, p. 11). 

(c) |NOAC’s Estimated Realistic Weekly Shipment Schedule for the 
1980-81 season was revised on February 17, 1981, to show, inter alia, 1,500 
cars for each of the weeks ending February 26, and March 5 and 12, 1981 (Ex. 
786, Feb. 17, 1981). The actual volume regulations recommended by NOAC 
and issued by the Secretary for those weeks were 1,500, 1,500, and 1,700 cars, 
respectively. The actual domestic fresh shipments made by all four districts 
in those weeks were 1,498, 1,494, and 1,697 cars, respectively. (Ex. 7, p. 13). 

(d) |NOAC’s Estimated Realistic Weekly Shipment Schedule for the 
1981-82 season was revised on February 9, 1982, to show, inter alia, 1,450 cars 
for each of the weeks ending February 18 and 25, 1982 (Ex. 785, Feb. 9, 1982). 
The actual volume regulations recommended by NOAC and issued by the 
Secretary for those weeks were 1,600 and 1,650 cars, respectively. The actual 
domestic fresh shipments made by all four districts in those weeks were 1,649 
and 1,715 cars, respectively. (Ex. 8, p. 14). 

(e) NOAC’s Estimated Realistic Weekly Shipment Schedule for the 
1982-83 season was revised on December 28, 1982, to show, inter alia, 900, 
1,400, and 1,500 cars, respectively, for the weeks ending January 6, 13, and 20, 
1983 (Ex. 784, Dec. 28, 1982). The actual volume regulations recommended 
by NOAC and issued by the Secretary for those weeks were 1,000, 1,550, and 
1,650 cars, respectively. The actual domestic fresh shipments made by all four 
districts in those weeks were 1,107, 1,711, and 1,734 cars, respectively. (Ex. 
9, p. 13). 

(f) NOAC’s Estimated Realistic Weekly Shipment Schedule for the 
1983-84 season was revised on February 14, 1984, to show, inter alia, 1,700 
cars for each of the weeks ending February 23, and March 1, 8, 15, 22, and 29, 
1984 (Ex. 783, Feb. 14, 1984). The actual volume regulations recommended 
by NOAC and issued by the Secretary for those weeks were 1,800, 1,700, 
1,750, 2,000, 2,000, and 1,900 cars, respectively. The actual domestic fresh 
shipments made by all four districts in those weeks were 1,996, 2,015, 2,009, 
2,270, 2,109, and 2,059 cars, respectively. (Ex. 10, p. 13). 
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14. (a) The initial draft of the NOAC annual marketing policy is 
prepared by the Executive Committee of NOAC (Tr. 1077). The Executive 
Committee is representative of the industry in that it includes one member 
from the major cooperative, one member from all the other cooperatives, and 
one member from the independents (Tr. 1057). 

(b) Inpreparing the marketing policy, the Executive Committee used 
NOAC annual reports (Tr. 1714), information from the University of Southern 
California at Riverside (Tr. 1683), newspapers and trade documents (Tr. 
1692), and previous years’ figures (Tr. 1690-92). In addition, they had NOAC 
employees count and measure oranges throughout the districts (Tr. 1714- 15), 
and they met with a number of handlers in each district to receive current 
information and input (Tr. 1077, 1714). (The owner of one of the petitioners, 
Mr. Pescosolido, was invited to such a meeting, but did not attend (Ex. 775, 
minutes of Sept. 18, 1984, p. 2)). 

(c) Inrecent years, NOAC has also commissioned an annual study 
from Dr. Fox of the University of Arizona at Tucson (Tr. 1066-67, 1683, 1685- 
86). This is a study to determine the maximum amount of oranges that could 
be allowed to go to the fresh domestic market without lowering total grower 
revenues (Tr. 587-88). The main expert witness of three of the petitioners, 
Dr. Jesse, who himself had not done such a study (Tr. 640), recognized the 
value of the Fox study in predicting a possible need for volume limitations to 
maximize grower returns (Tr. 585-88). NOAC made good use of the Fox 
study, but attempted to allow a few more sales to the fresh domestic market 
(Tr. 1685-86). For example, for the 1982-83 season, Dr. Fox’s econometric 
model indicated that producer income would be maximized if fresh domestic 
marketing was limited to 39,500 cars, but NOAC raised that amount to 41,000 
cars (Ex. 696, p. 2). Similarly, for the 1983-84 season, Dr. Fox recommended 
limiting domestic fresh shipments to about 33,000 cars to maximize industry 
total f.0.b. revenue, but NOAC raised that amount to 37,400 cars in its annual 
marketing policy (Ex. 19, p. 15; Ex. 695, p. 3). Likewise, NOAC raised Dr. 
Fox’s recommendation for the next year of about 43,600 cars to 45,000 cars 
(Ex. 20, pp. 20-21; Ex. 694, pp. 3-4). In addition, in at least one year, the 
Executive Committee apparently had some parity calculations submitted by a 
cooperative’s (Sunkist) economist (Tr. 1682- 83). 

(d) After completing its draft of the annual marketing policy, the 
Executive Committee brings the draft to the full committee (NOAC) for its 
input and approval (Tr. 1077). All handlers receive a letter inviting them to 
attend that meeting (Tr. 1961), and growers and others are notified of the 
meetings through newspaper advertisements. After NOAC preliminarily 
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approves the marketing policy at that meeting, NOAC holds meetings in at 
least two of the districts to explain the policy and receive further input (Tr. 
1077-78). The marketing policy is read and its tables are explained (Tr. 1078). 
Then input is received from the audience (Tr. 1078). These are public 
meetings and the audience consists of growers and handlers of all types of 
organizations, media, and anyone else who wishes to attend (Tr. 1079-80). It 
is not unusual to have 100 to 200 interested growers, handlers and others in 
attendance at these meetings (e.g., Ex. 775, minutes of Sept. 25, 1984 (100 
observers); Ex. 776, minutes of Oct. 4, 1983 (200 observers); Ex. 777, minutes 
of Sept. 23, 1982 (105 observers); Ex. 778, minutes of Oct. 9, 1981 (105 
observers)). The meetings last for up to several hours, with perhaps half a 
dozen people from the floor choosing to participate (Tr. 1080). 
Representatives from at least three of the petitioners have attended these 
meetings (Tr. 1081, 1116). After this input from the meetings, NOAC revises 
and/or approves the marketing policy (Tr. 1078). In recent years, a copy of 
the marketing policy was sent to the Secretary prior to the district meetings, 
at his request (Tr. 1078). The annual marketing policy can be, and has been 
in recent years, amended during the year to reflect new input (Tr. 1067, 1078, 
1082-83). NOAC believes in the correctness and wisdom of its projections, 
and believes that the Secretary should concur (Tr. 1702, 1707). 

15. The record contains NOAC’s minutes from the 1978-79 season 
through the 1984-85 season, reflecting, inter alia, NOAC’s voting record as to 
each year’s annual marketing policy statement. Each year, a vote was taken 
initially at a meeting held at NOAC’s Los Angeles headquarters, and 
subsequent votes were taken at two or more district meetings (see Finding 
14(d)). Each year, every vote taken at the Los Angeles headquarters meeting 
and at the subsequent district meetings was unanimous in favor of adopting 
(or re-adopting) the annual marketing policy statement, i.e., not a single 
NOAC member ever cast a dissenting vote as to the adoption of the annual 
marketing policy statement (Ex. 775, minutes of Sept. 18 and 25, 1984; Ex. 
776, minutes of Sept. 27, 1983, Oct. 4, 1983, and Dec. 13, 1983; Ex. 777, 
minutes of Sept. 21 and 23, 1982, and Oct. 8, 1982; Ex. 778, minutes of Oct. 
6, 9, and 16, 1981, and Dec. 8, 1981; Ex. 779, minutes of Oct. 31, 1980, and 
Dec. 2, 1980; Ex. 780, minutes of Nov. 2, 1979, and Dec. 4, 1979; Ex. 781, 
minutes of Nov. 7, 1978, and Dec. 5, 1978). 

16. (a) Copies of NOAC’s annual marketing policy go to the 
Marketing Agreements Section and the Program Analysis Section of the Fruit 
Branch, Fruit and Vegetable Division, Agricultural Marketing Service, United 
States Department of Agriculture (Tr. 1942). The Program Analysis Section 
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does an independent economic evaluation of the marketing policy (Tr. 1924, 
1942), using parity price calculations from the Statistical Reporting Service 
(Tr. 1927-28), raw data from NOAC (Tr. 1926, 1928), and other government 
and trade publications (Tr. 1942). This evaluation is summarized in the 
Department’s Position Paper (Tr. 1942; Ex. 694-696). Prior to 1982-83, the 
Department’s Position Paper was called an Impact Statement (Ex. 697-699) 
or Impact Assessment (Ex. 700-701). 

(b) The Department’s Position Paper goes to the Marketing 
Agreements Section for input and comments (Tr. 1942), and then up the chain 
of command (through the Fruit Branch Chief, the Director of the Fruit and 
Vegetable Division, and the Administrator of the Agricultural Marketing 
Service) to the Office of the Assistant Secretary for Marketing and Inspection 
Services for signature (Tr. 1943). The Department’s Position Papers for the 
1981-82 season through the 1984-85 season were approved by the Assistant 
Secretary (Ex. 694-697). (The comparable Impact Statements for the 1979-80 
and 1980-81 seasons were approved by Howard W. Hijort, Director of 
Economics, Policy Analysis and Budget (Ex. 698, p. 4; Ex. 699, p. 5), and 
before that they were approved by the Administrator or Deputy Administrator 
of the Agricultural Marketing Service (Ex. 700, p. 2; Ex. 701, p. 3)). After 
approval of the Position Paper by the Assistant Secretary, NOAC’s marketing 
policy is sent from the Fruit Branch to the Division Director (Tr. 1943). Each 
of NOAC’s marketing policy statements contain the approval of the Fruit 
Branch Chief and the Division Director (Ex. 11-20, last page). 

(c) Neither the NOAC marketing policy statement nor the 
Departmental Position Paper, Impact Statement, or Impact Assessment was 
ever published in its entirety in the Federal Register. A summary was first 
published in the Federal Register on November 9, 1984 (49 Fed. Reg. 44,776 
(1984)), about a week after the 1984-85 marketing season had begun. There 
was no invitation for public comment contained in the November 9, 1984, 
published summary. The first published invitation to interested persons for 
submission of written comments on an annual marketing policy statement was 
extended on September 27, 1985 (50 Fed. Reg. 39,132 (1985)). 

(d) The latest Position Paper appearing in the record is for the 
1984-85 season. It states (Ex. 694): 


POSITION PAPER: 1984-85 MARKETING POLICY FOR 
CALIFORNIA-ARIZONA NAVEL ORANGES (907) 
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The Navel Orange Administrative Committee (NOAC) has analyzed 
and evaluated prospective crop and marketing conditions for the 1984- 
85 season. This information has been submitted to the Department in 
the marketing policy as required by marketing order No. 907. Under 
the order, the Secretary, through the NOAC, is authorized to regulate 
the weekly volume of oranges shipped to the domestic fresh market. 
This practice attempts to match weekly shipments with market 
conditions which tend to fluctuate continuously. This action is designed 
to benefit producers and consumers through more stable supplies and 
prices. 


Through weekly meetings, the NOAC examines and evaluates 
current market conditions and determines the amount of oranges that 
can be shipped to domestic outlets without disrupting the market. 
Weekly regulations are recommended by the committee two weeks at 
a time and are established by production districts, although some 
districts rarely use them. Volume regulation is seldom used in the 
latter part of the season in any district. This information is available 
in the attached tables. 


1984-85 MARKETING POLICY ECONOMIC CONSIDERATIONS 


The marketing season for California-Arizona navel oranges usually 
begins in October and ends in early summer, but may vary depending 
upon crop conditions in any particular year. Major competing fruits 
are oranges from Florida and Texas, specialty citrus from Florida, 
Valencia oranges from California-Arizona, Winter pears, bananas and 
apples. Texas will provide little competition in 1984-85 as a result of 
the 1983 freeze. 


Citrus canker was recently discovered in Florida nurseries, but there 
has been no sign of the disease in commercial groves. Since this 
discovery, citrus bound for fresh markets in non-citrus producing states 
and export is subject to a chlorine dip or spray treatment. Fresh 
shipments to other citrus producing states have been temporarily 
banned. However, the canker situation is not expected to have a 
significant impact on the total volume of fresh shipments from Florida 
in the 1984-85 season. Florida’s early season varieties of fresh oranges 
and specialty citrus in competition with California-Arizona navels 
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account for approximately 25 percent of the United States total for this 
market. 


The major outlet for navel oranges is the domestic fresh market 
including Canada, with a small amount going to the fresh export 
market. The easy to peel characteristics, favorable appearance and 
taste make them well suited for this market. Approximately two-thirds 
of the crop is typically utilized in fresh markets, with the remainder 
going to processing and other uses. The processing market is 
unattractive as a major outlet for navel oranges since navel juice 
contains a bitter off-flavor which necessitates mixing it with other 
juices. This makes it infeasible to compete successfully in the juice 
market. Negative grower returns from sales to processing outlets have 
provided incentive to ship the optimal amount to the fresh market in 
order to maximize industry revenues. 


Production in recent years has reached very high levels as a result 
of ideal growing conditions and increased yields. Acreage devoted to 
production has been leveling off; therefore, based on the past five year 
average production of 71,271 cars, producers can expect to face crops 
in the area of 70,000 cars annually in the coming years. (1 car = 1,000 
cartons of 37.5 Ibs.) 


In addition to the previously mentioned factors, the NOAC must 
consider variables that can not be precisely measured when making 
projections for the coming season. These variables include the 
following: 


1) Quality -- what amount of the crop would be of inferior quality 
and processed regardless of volume controls? 


2) Timing of shipments. 


3) Abrupt changes in marketing conditions (i.e., freeze, embargoes 
etc). 


4) Equity of marketing opportunity by districts. 


CROP OUTLOOK 
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The 1984-85 crop was originally forecast by the committee at 77,500 
cars as stated in the marketing policy adopted on September 25, 1984. 
This figure was subsequently adjusted to 68,300 cars at an NOAC 
meeting on October 9, and the marketing policy was amended to 
reflect this change. The U.S.D.A. estimated the crop at 72,000 cars on 
October 11, 3,700 cars more than the committee estimate. According 
to the committee estimates, a 4 percent decrease from last season is 
projected for District 1 (Central California) which has accounted for 
over 85 percent of the California-Arizona navel orange production in 
recent years. District 2 (Southern California) production is also 
projected to be less than last year, while District 3 (Arizona Desert 
Valley) and District 4 (Northern California) crops are expected to 
increase slightly. The U.S.D.A. does not estimate the navel crop by 
district. Orange sizes for the coming season are expected to be similar 
to last year, when sizes were larger than average. This year’s harvest 
is expected to begin in mid-October with shipments starting shortly 
thereafter. Quality of the crop appears satisfactory based on 
appearance of the fruit at this time. 


UTILIZATION OUTLOOK 


The NOAC has once again obtained the services of Dr. Roger Fox, 
Professor of Agricultural Economics at the University of Arizona, to 
analyze alternative market utilizations of the 1984-85 crop to determine 
the level of utilization that would maximize total industry revenue. Dr. 
Fox has provided this service to both the navel and Valencia orange 
committees in recent seasons through the use of an econometric model 
he developed. Based on the original crop estimate of 77,500 cars, Dr. 
Fox’s model indicates that industry revenue at the F.O.B. level will be 
maximized if domestic shipments are approximately 43,600 cars. 
Although Dr. Fox’s model does not project revenue maximization 
according to the most recent crop estimate of 68,300 cars, the 
committee recommends 45,500 cars for shipment to the fresh domestic 
market to meet existing and anticipated market needs. While this 
additional volume may result in less than maximum industry revenue 
as projected by Dr. Fox, it is viewed by the committee as a future 
investment in market expansion of the fresh domestic market for navel 
oranges. The NOAC is projecting 6,500 cars for export shipment, with 
the remaining 16,300 cars going to processed and other markets. 
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These committee recommendations are subject to change throughout 
the season as crop and marketing conditions change and the 
Department would expect the committee to increase the level of 
shipments to fresh domestic markets if market conditions so warrant. 


PRICE/PARITY: 


During the 1983-84 season, equivalent fresh on-tree grower returns 
for fresh California-Arizona navel oranges averaged $2.85 per carton, 
67 percent of the equivalent parity level of $4.26 per carton. Although 
Texas is not expected to ship any significant amount of oranges in the 
coming season and the California-Arizona navel crop is expected to be 
slightly smaller than last year, total fresh domestic shipments of 
oranges and specialty citrus for the entire U.S. are expected to be near 
the 1983-84 level. This can be attributed to a larger percentage 
shipped to fresh domestic outlets. Based on this data, the 1984-85 
season average grower returns are expected to remain below the 
equivalent parity level. 


1984-85 POLICY CONSIDERATIONS: 


The NOAC is recommending setting weekly volume regulations for 
two consecutive one week periods. This practice was implemented in 
the 1983-84 season and appeared to accomplish the purpose of 
providing a means of enabling markets to better plan and participate 
in promotion, and handlers to conduct their harvesting and packing 
operations more efficiently. The committee also intends to recommend 
open movement of the crop in each district when 85 percent of the 
crop in that district has been shipped. However, the Department 
intends to require open movement in each district when 80 percent of 
the crop in that district is utilized, unless conditions faced by the 
industry provide good cause for further regulation. In no event, 
however, will the Department issue regulations for any district after 85 
percent of the crop has been utilized in that district. This was also 
recommended and implemented in the 1983-84 season and provides 
additional flexibility in the program. 
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In addition, in April of 1983 the USDA conducted a formal 
rulemaking hearing concerning the navel and Valencia orange 
marketing orders in Bakersfield, CA. All interested parties were urged 
to participate in the proceedings and several proposals to change the 
marketing orders were brought forth. In July 1984, the Secretary 
issued a decision containing several proposed amendments to the 
orders based on testimony from the hearing and subsequent input from 
interested parties. The proposed amendments cover a wide range of 
issues which offer greater flexibility in the marketing order program for 
California-Arizona oranges. These proposed amendments were put 
before growers in a referendum conducted August 15-September 1. 
The outcome of the referendum should be known in October. 


NCLUSION 


The objective of volume controls under this marketing order is to 
provide market stability in a manner compatible with statutory 
authority. In formulating its marketing policy for the 1984-85 season, 
the NOAC has recognized positive effects flowing from the adoption 
of certain policies applied to the 1983-84 crop designed to increase the 
flexibility in the application of the requirements to the industry, and has 
extended similar policies to the upcoming season. In addition, the 
NOAC’s recommendation for the amount of navel oranges to be 
shipped to the fresh domestic market has taken into account the 
objective of future market expansion and the need to meet existing 
market demand requirements. We believe that the use of the order 
during the 1984-85 season, as proposed and modified by the 
Department’s stipulations regarding the suspension of regulations, will 
lead to the accomplishment of the objectives under the order. 


The Position Paper is signed by the Department’s Acting General Counsel, 
Acting Administrator, Agricultural Marketing Service, and the Assistant 
Secretary for Marketing and Inspection Services. The Position Paper has four 
tables (one for each district) showing, for the prior 4 years, the amount of 
allotments fixed and fresh domestic shipments made during each week, and 
the last week that regulation would have been imposed if the 85% rule 
discussed in the Position Paper had been in effect. 

(e) The similar Position Paper for the 1983-84 season states, in part 
(Ex. 695, pp. 1, 3-5): 
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The Navel Orange Administrative Committee (NOAC) has developed 
its marketing policy for the 1983-84 season, and forwarded it to USDA 
for appraisal. The navel orange marketing order authorizes regulating 
the flow of fresh California-Arizona navel oranges to domestic and 
Canadian markets to meet supply and market demand conditions which 
are subject to change weekly throughout the marketing season. 
Principally, the objective is to stabilize weekly shipments over an 
extended period, e.g., to “prorate" supplies over time. 


Although the crop is forecast to be 29,925 cars below last year, the 
NOAC is hoping to ship 37,400 cars into regulated markets, which 
would be only 11,618 cars less than in 1982-83. Fresh export shipments 
at 4,900 cars would be 1,951 cars less and processing and other at 
11,950 cars would be 16,356 cars less. 


Dr. Fox’s analysis showed that industry income (f.o.b.) would be 
maximized with a smaller quantity shipped to the regulated market. 
However, the NOAC based its estimates on their judgment of the 


coming season as well as the desire to expand the quantity used in the 
primary market in the future and to more successfully market crops as 
large as last year or in 1980-81, i.e. an investment in total market 
expansion. 


It is the Secretary’s intent to administer marketing orders in a way that 
will promote market stability in a manner compatible with his statutory 
authority. However, the Secretary has repeatedly called for flexibility 
in program application so as to encourage individual initiative while 
maintaining the viability of the program. In the 1983-84 marketing 
policy submitted by NOAC, there were nine "flexibility" issues 
addressed as recommended by the industry consensus group which was 
reported to represent more than 80 percent of the navel oranges 
covered by the order. Four of these involve long-term effects and will 
be fully explored under the formal rulemaking proceeding. Two others 
require order amendment which would preclude consideration for the 
1983-84 marketing season. The Department’s approval of weekly 
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regulations during the 1983-84 season, will include the following 
flexibilities: 


(1) The Department will require open movement in each district 
when 80 percent of the crop in that district has been utilized 
(based on the best crop estimates at that time)... . 


The Committee has recommended to the Secretary that "to 
enhance the flexibility in the marketing operations of the 
marketing order" the Secretary authorize the Committee "to 
provide for volume regulation over a longer period than the 
current one week." The Committee further observed that 
“allowing the Committee to recommend prorate to cover two 
consecutive one-week periods will provide additional 
flexibility in administering the marketing order, and will 
assist handlers in making marketing plans for special volume 
promotions in conjunction with retailers". The Secretary so 
authorizes, and commends the Committee on _ this 
recommendation. . . . 


(3) All other recommendations and anticipated actions stated in 
the NOAC 1983-84 Marketing Policy are accepted by the 
Secretary. 


CONCLUSION: These flexibilities that have been outlined for the 
1983-84 season under the marketing order for California-Arizona navel 
oranges are designed to respond to situations all during the season. 
They will represent a milestone in changing the program to conform 
to policy guidance by the Department. Successfully implemented, they 
should provide a basis for further lessening in the reliance on 
regulatory authority. 


(f) The Position Paper for the 1982-83 season states (Ex. 696, pp. 2, 4- 


> 


In an effort to conform to the USDA Marketing Order Guidelines, the 
NOAC employed an independent economist (Dr. Roger Fox - 
University of Arizona) to analyze information concerning the market 
utilization of the 1982-83 crop for use in formulating the marketing 
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policy. He developed an estimating equation for use in finding the 
point of optimum utilization. 


Dr. Fox’s model indicated that based on a crop of 67,500 cars, income 
would be maximized at 39,500 cars to regulated markets. However, the 
NOAC estimated that a larger quantity -- 41,000 cars would be shipped 
to regulated markets, based on its assessment of the market and crop, 
in addition to the compelling incentive to ship the maximum amount 
to the most renumerative market. This is compatible with Dr. Fox’s 
analysis. In presenting his findings he stated, "This suggests that among 
the alternatives presented, total revenue is not a dominate criterion for 
selecting the "best" alternative. Knowledge of the type of crop (quality 
- sizes) expected is also important." He further states, "As the crop 
develops, more realistic estimates of utilization could be developed." 


A model was developed by AMS using a somewhat different approach 
than that of Dr. Fox. Our model suggests that Dr. Fox’s estimates are 
reasonable. 


Summary: The objective of volume regulations under this program 
is to inject an element of discipline in the handling of navel oranges 
which tends to minimize intraseasonal price instability, and result in 
higher season average grower returns than would be realized without 
regulation. The marketing policy sets forth projected supplies and 
utilization for the 1982-83 season which appear to be realistic in view 
of recent use patterns. It is consistent with the terms of the marketing 
order, and implementation of the program in 1982-83 will effectuate 
the policy of the enabling legislation. In addition, we believe that the 
Committee has complied with the Guidelines by having an independent 
expert analyze supply/price relationships and project optimum 
utilization, by taking action to recommend amendment to the order 
where appropriate, and by addressing and informing the Secretary of 
the Committee’s position on other pertinent issues. The proposed 
order amendment will provide a forum (public hearing) for the 
presentation of evidence regarding the Committee’s proposals; it will 
also provide an opportunity for others to propose and provide evidence 
on alternatives to current order provisions. 
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(g) The concluding section of the Impact Statement for the 1981-82 
season states (Ex. 697, pp. 2-3): 


Expected Impacts: The objective of volume regulations under this 
program is to inject an element of discipline in the handling of navel 
oranges which tends to minimize intraseasonal price instability, spread 
supplies over a longer time period and result in higher season average 
grower returns than would be realized without regulation. The present 
estimates appear reasonable to accomplish this goal. Although this 
year’s crop is 40 percent smaller than last season, domestic fresh 
shipments are expected to total only 22 percent less. The estimated 
shipping schedule is consistent with the shipment pattern last year and 
average movement during the previous 3 years. (See Chart II) Also, 
the Committee projection for the quantity to be processed is realistic 
in view of the prospective quality. The Committee indicates that the 
overall quality of the crop is good but that defective fruit (not suitable 
for fresh shipment) could be 20 percent of the production due to insect 
damage, splits, and sunburn. 


Equivalent fresh on-tree grower returns for the 1980-81 season 
averaged $2.37 per carton, 62 percent of the equivalent parity price of 
$3.81 per carton. If projected supply and demand conditions are 
realized, it is anticipated that 1981-82 season average fresh on- tree 
grower returns may approach but not exceed the estimated 1981- 82 
equivalent parity price of approximately $4.00 per carton. Failure to 
issue volume regulations would be expected to result in an erratic 
movement to market with overall lower grower returns and a shorter 
shipping season. But, consumer prices would probably not be 
substantially lower since grower returns represent only 15-25 percent 
of the total retail price. (See Chart III) 


The Committee’s marketing policy is consistent with the terms of the 
marketing order, and implementation of the program in 1981-82 would 
effectuate the policy of the enabling legislation. 


(h) The concluding section of the Impact Statement for the 1980-81 
season states (Ex. 698, p. 4): 
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Reason for Selection of Proposed Option: The marketing policy 
recommended by the Navel Orange Administrative Committee is 
selected for approval. Since the potential exists for crops near this high 
level in future years, it is important for the industry to try to gradually 
expand the more lucrative domestic fresh market. This option provides 
opportunity for expansion while maintaining incentives for continual 
investment in production. At the same time it results in a 10 percent 
price decline from last year and increased levels in the export and 
processing outlets. Thus, the recommended level is estimated to 
provide the highest degree of orderly marketing for the projected 
supply and demand conditions. It is our judgement that this option 
best balances the concerns of producers and consumers. 


(i) The concluding section of the Impact Statement for the 1979-80 
season states (Ex. 699, pp. 4-5): 


Reason for Selection of Proposed Option: The marketing policy 
recommended by the Navel Orange Administrative Committee is 
selected for approval. It provides sufficient incentives for continual and 
stable investment in production while providing increased supplies of 


navel oranges for fresh market outlets and for processing. Among the 
options considered, the recommended level for the 1979-80 season is 
estimated to provide the highest degree of orderly marketing for the 
projected supply and demand conditions. It is our judgment that this 
option best balances the concerns of producers and consumers. 


17. | When the orange crop has sufficiently matured so that general 
maturity volume regulation might be imposed, NOAC makes weekly 
recommendations to the Secretary. Each Tuesday during the marketing 
season, NOAC holds an open public meeting (attended by growers, handlers 
and other interested persons) to discuss volume regulations for the coming 
week (Tr. 1018-19). NOAC is an advisory body which represents all segments 
of the industry, growers and handlers, large cooperatives, other cooperatives, 
and independents (7 C.F.R. § 907.20, .22). While members vote for the best 
interests of the entire industry (Tr. 1076-77, 1174-75), they are also chosen by 
a specific constituency, which they represent (7 C.F.R. § 907.22). 
Consequently, before attending NOAC weekly volume limitation meetings, 
members contact their particular constituents to determine their recent 
experience and recommendations for the coming week. 
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Sunkist grower member Boydston, for example, consulted with his District 
exchange, packinghouse managers and growers to receive their 
recommendations (Tr. 1038-39, 1085). Independent member Wollenman 
contacted the independent handlers to receive their views (Tr. 1663, 1713). 
He contacted petitioner Sequoia every Monday morning until Sequoia began 
advising NOAC directly by letter or telegram of its recommendations (Tr. 
1668). By means of such prior consultations, NOAC members brought to 
their meeting the widest experience of the entire industry. 

As can be demonstrated from the minutes of these meetings (Ex. 775- 
781), a typical meeting begins with a report from NOAC’s manager as to 
current marketing and growing conditions. Observers at the meeting might 
also report any relevant information in this regard. NOAC then considers the 
appropriateness of volume limitations for the coming week. It solicits the 
comments of any observers and then, in turn, of each of the Committee 
members. As is clear from the minutes (e.g., Ex. 775, 776), the meetings are 
essentially a place for give and take where eventually a recommendation is 
reached that represents a consensus of the industry, sometimes after a 
preliminary motion for volume limitations is defeated, or does not receive a 
second to the motion. A review of the minutes demonstrates that the final 
votes as to volume limitations are usually unanimous, or nearly so (Tr. 1084, 
1181-83; Ex. 775-781). Specifically, during the 1978-79 season through the 
1984-85 season, approximately 111 of approximately 212 NOAC votes as to 
weekly volume limitation recommendations were unanimous, and many of the 
non-unanimous votes were nearly unanimous. For unanimous votes, see Ex. 
781 (1978-79; 16 of 25 unanimous), minutes of Nov. 28, Dec. 5, 12, 19, 22, 29, 
Jan. 8, 9, 16, Mar. 13, 20, 27, Apr. 10, 17, 24, May 1; Ex. 780 (1979-80; 21 of 
30 unanimous), minutes of Nov. 19, Dec. 11, 18, 21, 28, Jan. 22, 29, Feb. 12, 
19, Mar. 4, 11, 18, Apr. 1, 8, 15, 22, 29, May 13, 20, 27, June 10; Ex. 779 
(1980-81; 23 of 30 unanimous), minutes of Nov. 18, 24, Dec. 2, 16, Jan. 6, 13, 
19, 27, Feb. 3, 10, 17, 24, Mar. 10, 17, 24, 31, Apr. 7, 14, 21, 28, May 19, 26, 
June 2; Ex. 778 (1981-82; 11 of 25 unanimous), minutes of Nov. 3, Dec. 8, 15, 
22, Jan. 12, 19, 26, Feb. 16, Mar. 16, 30, Aug. 3; Ex. 777 (1982-83; 6 of 26 
unanimous), minutes of Nov. 2, Feb. 22, Mar. 8, 22, Apr. 4, 11; Ex. 776 (1983- 
84; 17 of 46 unanimous), minutes of Nov. 21, Dec. 13, 20, 

27 (2 votes), Jan. 3 (2 votes), 10 (2 votes), 17, 24 (2 votes), Feb. 7, 14, Mar. 
20, Apr. 3 (2 votes); Ex. 775 (1984-85; 17 of 30 unanimous), minutes of Nov. 
6, 13, 20 (2 votes), 27, Dec. 4, 11 (2 votes), 18, 21 (2 votes), 28 (2 votes), Jan. 
8 (2 votes), 15 (2 votes). For dissenting votes, see Ex. 781 (1978-79), minutes 
of Nov. 20, Jan. 23, 30, Feb. 6, 13, 20, 27, Mar. 6, Apr. 3; Ex. 780 (1979-80), 





314 AGRICULTURAL MARKETING AGREEMENT ACT 


minutes of Nov. 6, 13, 27, Dec. 4, Jan. 8, 15, Feb. 5, 26, Mar. 25; Ex. 779 
(1980-81), minutes of Dec. 9, 22, 29, Mar. 3, May 5, 12, June 9; Ex. 778 (1981- 
82), minutes of Nov. 9, 17, 23, Dec. 1, 29, Jan. 5, Feb. 2, 9, 23, Mar. 2, 9, 23, 
Apr. 6, 13; Ex. 777 (1982-83), minutes of Nov. 9, 16, 23, 30, Dec. 7, 14, 21, 28, 
Jan. 4, 11, 18 25, Feb. 1, 15, Mar. 1, 15, Apr. 19, 26, May 3, 10; Ex. 776 (1983- 
84), minutes of Nov. 8 (2 votes), 15 (2 votes), 21, 29 (2 votes), Dec. 6 (2 
votes), 13, 20, 27, Jan. 10, 17 (2 votes), 31 (2 votes), Feb. 7 (2 votes), 14 (2 
votes), 21, Mar. 6 (3 votes), Mar. 20 (2 votes), 27 (2 votes); Ex. 775 (1984-85), 
minutes of Oct. 30, Nov. 13 (2 votes), 20, 27 (2 votes), Dec. 4, 18, 28, Jan. 2, 
8, 22 (2 votes). 

18. The only witness who was knowledgeable concerning the 
promulgation of weekly volume limitations by U.S.D.A. was Ronald L. Cioffi, 
then Chief of the Marketing Agreements Section, Fruit Branch, Fruit and 
Vegetable Division, Agricultural Marketing Service (Tr. 1559). Mr. Cioffi 
described the system which was generally in effect, including minor 
modifications during the 1983- 84 and 1984-85 seasons, when the Department 
was experimenting with an early promulgation system (described in Finding 
19) (Tr. 1945-46). 

On Monday, NOAC’s manager would determine the previous week’s total 
utilization, and the f.o.b. price for the previous week, by phoning handlers who 
had the majority of the fresh domestic shipments (Tr. 1596-97, 1611-13; Ex. 
791). These were largely District 1 handlers (like petitioners), rather than 
District 2 handlers, since District 1 had the vast majority of the total oranges 
and shipped a higher percentage to the fresh domestic market than District 
2 (Ex. 35, Table 1, p. 41, and Figure A, p. 56). These utilization and price 
figures were contained in a statistical wire (e.g., Ex. 791) prepared by the 
Secretary's Marketing Field Office representative in Los Angeles (Tr. 1596, 
1607-10). The statistical wire was sent by Telecopier (Tr. 1610) on Monday 
to the marketing specialist in the Marketing Agreements Section of the Fruit 
Branch, and a copy was directed to the Program Analysis Section of the Fruit 
Branch (Tr. 1596, 1613, 1936-37). 

The marketing specialist, who worked on Marketing Order 907 on a daily 
basis, then analyzed the figures in the statistical wire and compared them with 
the previous few weeks and the previous year (Tr. 1613, 1936-37). On 
Tuesday morning, the Secretary's Marketing Field Office representative in Los 
Angeles would attend the weekly NOAC meeting (Tr. 1594, 1937). 
Immediately after the meeting (approximately 2:00 p.m.-2:30 p.m. Eastern 
Time), the Marketing Field Office representative would phone the 
Department’s marketing specialist and provide him with a verbal report of 
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what occurred at the meeting, and with any NOAC recommended volume 
limitation figures, the vote, and other information about the market (Tr. 1615- 
16, 1937). Within an hour, a written report (e.g., Ex. 792), referred to as a 
Telecopier wire, would also be received by the marketing specialist by 
electronic mail from the Secretary’s Los Angeles representative (Tr. 1937-38). 
The written report would include dissenting views. For example, the only 
written report selected by petitioners to be included in the record states, 
"Member Ohnemus voted ‘no’ as she preferred 900,000 cartons" (Ex. 792, p. 
1). 

The marketing specialist evaluated the data in terms of current marketing 
conditions, the Act and order authority, NOAC’s marketing policy and the 
Department’s Position Paper (Tr. 1938). The marketing specialist received 
price projection data calculated by the Program Analysis Section (Tr. 1592, 
1932-33, 1938), and prepared an Impact Statement, which summarized the 
data received and evaluated, including the electronic-mail information from 
the Marketing Field Office representative (Tr. 1938-39; e.g., Ex. 793, 797B-M). 
If he needed additional information, he would phone the Marketing Field 
Office representative in Los Angeles (Tr. 1624, 1627). If, in his expert 
opinion, there seemed to be some anomaly, the marketing specialist might 
consult standard government and trade publications (Tr. 1938-41). 


In addition to the Impact Statement, the marketing specialist prepared the 
weekly regulation (e.g., Ex. 797A) and a short transmittal memorandum (Tr. 
1939-40). The regulatory package (which included, but was not limited to, the 
Impact Statement, transmittal memorandum, and regulation)” would be 
reviewed by Mr. Cioffi, and then by the Branch Chief and the Division 
Director, each of whom might ask any question he thought appropriate (Tr. 
1939-40). The regulation would be signed by the Division Director (or his 


During the period prior to 1977, when Mr. Cioffi was the marketing specialist (Tr. 1559-61), 
he also "sent forward . . . a copy of the statistical wire, [and] a copy of the telecopier wire of the 
report of the meeting" (Tr. 1634). Accordingly, even though he testified that when he was a 
marketing specialist, he would not have “upstreamed" to his superiors in written form 
information such as alternative motions for volume regulation that he received over the 
telephone (Tr. 1633), that type of information probably would have been in the Telecopier wire 
that he forwarded to his superiors. Furthermore, he probably would have conveyed such 
information orally to his supervisor (Tr. 1634- 38). (Petitioners, who have the burden of proof, 
did not make a clear record as to whether the statistical wire and the Telecopier wire were sent 
forward after 1977, when Mr. Cioffi became Section Chief. Hence petitioners failed to prove 
that any information received over the telephone by the marketing specialist was not 
"upstreamed" to superior officials during the relevant time period.) 
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Deputy), would leave for the Federal Register by noon Wednesday, and would 
be published and effective on Friday of the same week (Tr. 1583-84, 1940, 
1945-46). In other words, the Department had only from about 2:00 p.m. on 
Tuesday until noon of the following day (Wednesday) in which to analyze 
NOAC’s recommendation, and have the regulation leave for the Federal 
Register, so that the regulation could be published and effective on Friday of 
the same week. Only 3 days elapsed between NOAC’s recommendation and 
the publication of the regulation in the Federal Register, effective upon 
publication. 

In some weeks, volume limitations were changed during the week to reflect 
updated information (Tr. 1584; 7 C.F.R. §§ 907.51(c), .52). Such changes 
could only increase the quantity of oranges permitted to be handled (7 C.F.R. 
§§ 907.51(c), .52). 

Although the volume limitation regulations published on Friday were 
effective on publication, handlers were notified by NOAC by telephone of 
their allotments, based on NOAC’s recommendations to the Secretary, 3 days 
earlier, i.e., on Tuesday (Tr. 817-19, 1919-20). NOAC’s recommendations to 
the Secretary have only been disapproved by the Secretary seven times during 
a recent 4-year period (Finding 20, infra). 

19. During the 1983-84 and 1984-85 seasons, the Department and 
NOAC experimented with a system under which NOAC recommended 
volume limitations earlier than in prior years. The goal was to have NOAC 
recommend volume limitations for two 1-week periods at a time (Ex. 10, p. 
4). In practice, NOAC’s recommendations for volume limitations for two 1- 
week periods were published at the same time in the Federal Register on only 
two occasions. On Tuesday, November 8, 1983, NOAC recommended volume 
limitations for the weeks of November 11-17 and November 18-24, 1983 (Ex. 
776, minutes of Nov. 8, 1983). Limitations for those 2 weeks were published 
on Thursday, November 10, 1983 (48 Fed. Reg. 51,609 (1983)). On Tuesday, 
November 13, 1984, NOAC recommended volume limitations for the weeks 
of November 16-22 and November 
23-29, 1984 (Ex. 775, minutes of Nov. 13, 1984). Limitations for those 2 weeks 
were published on Friday, November 16, 1984 (49 Fed. Reg. 45,415 (1984)). 


During the other weeks of those seasons, NOAC made new 
recommendations for volume limitations for only 1 week at a time, generally 
about 7 or 8 days before the regulation was published in the Federal Register. 
The regulations were usually effective about 2 or 3 days after publication in 
the Federal Register. After NOAC made a new, original recommendation at 
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its Tuesday meeting (for the period beginning Friday of the following week), 
NOAC would, at its next weekly meeting, either (i) reaffirm its original 
recommendation, or recommend a change, and (ii) recommend volume 
limitations for the next period (beginning Friday of the following week). Since 
NOAC would, at each meeting, deal with its prior week’s recommendation 
(for the period beginning 3 days after its present meeting), and also make its 
recommendation for the following week (for the period beginning 10 days 
later), NOAC was, in fact, making recommendations for two 1-week periods 
at a time during the entire 1983-84 and 1984-85 seasons. 

NOAC recommended revisions (sometimes 2 or 3 times) in those original, 
volume-limitation recommendations (for the period beginning 10 days later) 
two- thirds of the time. The following tables show, for the 1983-84 and 1984- 
85 seasons, the dates of NOAC’s original recommendations (Ex. 775, 776, 
minutes corresponding to dates of recommendations), NOAC’s amendments 
to its recommendations (Ex. 775, 776), the date of publication in the Federal 
Register, the effective date of the volume limitations, and the interval between 
those actions (48 Fed. Reg. 51,609, 52,466, 53,683, 54,584, 55,551, 55,552, 
56,732, 56,733, 57,260 (1983); 49 Fed. Reg. 848, 849, 1468, 1980, 2880, 2881, 
3640, 3641, 4459, 5602, 6475, 7101, 8234, 8235, 9408, 10,247, 11,145, 13,481, 
44,199, 44,757, 45,415, 46,869, 47,475, 48,265, 49,078, 49,079, 50,166, 50,167 


(1984); 50 Fed. Reg. 5, 1039, 1040, 2661, 3737, 3738 (1985)). 


1983-84 Season 


NOAC’s Recommendations, Publication Dates, and 
Effective Dates of Volume Limitations 


Interval Interval 
Between Between 
Original Publication 
NOAC’s Periods of Recommendation and 
Original Volume Effective and Effective 
Recommendations Limitation Published Date Publication Date 
(Days) (Days) 


Nov. 8, 1983 Nov. 11-17 Nov. 10, Nov. 11 & 2 1&8 
& 18-24, 1983 Nov. 18, 1983 
1983 

Nov. 15° Nov. 25- Nov. 18 Nov. 25 
Dec 1 

Nov. 21 Dec. 2-8 Nov. 29 Dec. 2 

Nov. 29 Dec. 9-15 Dec. 6 Dec. 9 





NOAC’s 
Original 
Recommendations 


Dec. 6° 
Dec. 13” 
Dec. 20° 


Dec. 27° 


Jan. 3, 1984° 
Jan. 10° 
Jan. 17° 


Jan. 24 
Jan. 31~ 
Feb. T 
Feb. 14 


Feb. 21° 
Feb. 28° 
Mar. 6” 
Mar. 13 
Mar. 20 


Mar. 27° 


“Amended once. 
“Amended twice. 
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Periods of 
Volume 
Limitation 


Dec. 16-22 
Dec. 23-29 
Dec. 30- 
Jan. 5, 1984 
Jan. 6-12 


Dec. 14 
Dec. 23 
Dec. 29 


Jan. 5, 
1984 
Jan. 12 
Jan. 17 
Jan. 24 


Jan. 13-19 
Jan. 20-26 
Jan. 27- 
Feb. 2 
Feb. 3-9 
Feb. 10-16 
Feb. 17-23 
Feb. 24- 
Mar. 1 
Mar. 2-8 
Mar. 9-15 
Mar. 16-22 
Mar. 23-29 
Mar. 30- 
Apr. 5 
Apr. 6-12 


Jan. 30 
Feb. 7 

Feb. 14 
Feb. 22 


Feb. 27 
Mar. 6 

Mar. 13 
Mar. 20 
Mar. 26 


Apr. 5 


“Amended three times. 


Published 


Interval 

Between 

Original 

Recommendation 

and 

Publication 
(Days) 


Dec. 16 8 
Dec. 23 10 
Dec. 30 9 


Effective 
Date 


Jan. 6, 1984 


Jan. 13 
Jan. 20 
Jan. 27 


Feb. 3 

Feb. 10 
Feb. 17 
Feb. 24 


Mar. 2 
Mar. 9 
Mar. 16 
Mar. 23 
Mar. 30 


Apr. 6 


Interval 
Between 
Publication 
and 
Effective 
Date 
(Days) 


2 
0 
1 
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In re: WORLD WIDE CITRUS, A SOLE PROPRIETORSHIP. 
90 AMA Docket No. F&V 907-18. 


In re: RANDOLPH MARKETING COMPANY, PROPRIETORSHIP. 
90 AMA Docket No. F&V 907-17. 
Decision and Order filed May 9, 1991. 


APA — Notice and comment requirements — Volume regulations — Annual marketing policies 
— Equal protection requirements — Taking of property — Equity among handlers — Arbitrary, 
capricious, or abuse of discretion — Monetary damages unavailable — History and role of 
Judicial Officer’s position — Issuance of Decision by Judicial Officer without Initial or 
Recommended Decision by ALJ. 


The Judicial Officer dismissed the petitions filed under § 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937 relating to the navel orange order for Arizona and designated 
parts of California, since the issues were the same as those involved in Jn re Sequoia Orange Co., 
50 Agric. Dec. ___ (Mar. 29, 1991). Chief Judge Palmer certified the consolidated proceeding 
to the Judicial Officer for a decision as to the issues without issuing an Initial Decision and 
Order. The Judicial Officer held that he is authorized to decide the proceeding without an 
Initial or Recommended Decision since the Agency (Secretary) or his alter ego (Judicial Officer) 
is authorized by the Administrative Procedure Act and the Rules of Practice to decide a 
proceeding without an Initial or Recommended Decision by the ALJ. Detailed explanation given 
as to the creation of the Judicial Officer’s position and the role of the Judicial Officer as alter 
ego of the Secretary. Alternatively, the Judicial Officer was authorized to decide this proceeding 
because no evidence was received, and the parties waived an Initial Decision by the ALJ. 


J. LaVonne Martin, for Respondent. 


Brian Leighton, Fresno, California, for Petitioners. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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Preliminary Statement 


This is a consolidated proceeding instituted by petitions filed pursuant to 


§ 8c(15)(A) of the Agricultural Marketing ae Act of 1937, as 
amended (7 U.S.C. § 608c(15)(A)), relating to the federal marketing order 


regulating the handling of navel oranges grown in Arizona and designated 
parts of California (7 C.F.R. Part 907).' 

On July 20, 1990, Chief Administrative Law Judge Victor W. Palmer (ALJ) 
certified this proceeding to the Judicial Officer,” stating: 


On July 10, 1990, at 3 p.m., E.S.T., a telephone conference was held 
with Brian C. Leighton, attorney for petitioners, and J. LaVonne 
Martin, attorney for respondent. 


We discussed the application to the instant petitions of the decision 
I issued on June 27, 1990, pertaining to volume regulations issued 
under the Navel Orange and Lemon Orders. 


Mr. Leighton agreed that my decision dismissed all of the issues 
raised by the petitions of his clients other than one. I had found that 
the Department failed to comply with the Administrative Procedure 
Act’s requirements for notice and comment rulemaking when it issued 
navel orange prorate allotments for the 1986-87 and 1988-89 marketing 
seasons. Although I had not ruled on whether there was compliance 
when the Department issued the prorate allotments for the 1987-1988 
fiscal year, which is also challenged by the instant petitions, the parties 
agreed that there were no substantial differences between the 
rulemaking record for that year and the others. 


‘See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Accordingly, I have decided that there is no need to hold a hearing 
on these petitions. Instead, all issues raised by the petitions are hereby 
certified to the Judicial Officer for resolution. Additionally, both 
petitions are consolidated for his consideration with those decided by 
me on June 27, 1990, which are being appealed to him in Sequoia 
Orange Co., et al., AMA Docket Nos. [F&V] 907-12, 907-15, 907-16, 
and 910-8. 


It is understood and was agreed by the parties that the record in the 
Sequoia cases, as it pertains to the allegations of these petitions, is 
being officially noticed and shall serve as record in these proceedings. 


In the event respondent desires to add supplemental material from 
the rulemaking record pertaining to the weekly prorate allotments for 
1987-88, it shall be permitted to do so without objection from 
petitioners. 


Petitioners are challenging the Secretary’s actions under the navel orange 
order for the 1987-88 and the 1988-89 seasons. Petitioners’ challenges are the 
same as those made unsuccessfully to the Judicial Officer in In re Sequoia 


Orange Co., 50 Agric. Dec. 216 (Mar. 29, 1991), which is the Judicial Officer’s 
decision dismissing the petitions in the Sequoia cases referred to by the ALJ, 
except that the petitioners in Sequoia Orange Co. also challenged the 
Secretary’s similar action under the marketing order for California-Arizona 
lemons (7 C.F.R. Part 910). 

Accordingly, the petitions must be dismissed for the reasons set forth in 
Sequoia Orange Co., supra, attached as an Appendix to this decision. In 
separate telephone conversations with the attorneys for petitioners and 
respondent, the Judicial Officer was told that none of the parties desired to 
file briefs in this proceeding, but are satisfied with the briefing of the identical 
issues in Sequoia Orange Co. However, a Recommended and Tentative 
Decision and Order was filed by the Judicial Officer in this proceeding, 
affording the parties an opportunity to file briefs. 


Findings of Fact 
1. World Wide Citrus, the petitioner in AMA Docket No. F&V 907-18, 


is a sole proprietorship operated by Robert Mawod, and is located at 12588 
Avenue 444, Orosi, California 93647. World Wide Citrus is an unaffiliated 
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(independent) handler of navel oranges in prorate District 1, which was 
subject to the weekly allocations of prorated flow-to-market restrictions of 
Marketing Order 907 during the 1987-88 and 1988-89 fiscal years. 

2. Randolph Marketing Company, the petitioner in AMA Docket No. 
F&V 907-17, is located at 180 South "E" Street, Porterville, California 93257. 
Randolph Marketing Company is a subsidiary of Nash-de Camp Company, 
and was incorporated under the laws of the State of California on March 15, 
1916. Randolph Marketing Company is an unaffiliated (independent) handler 
of navel oranges in prorate District 1, which was subject to the weekly 
allocations of prorated flow-to-market restrictions of Marketing Order 907 
during the 1987-88 and 1988-89 fiscal years. Randolph Marketing Company 
is strictly a citrus packinghouse. 


Conclusions 


I. Petitioners’ Arguments Are Without Merit and the Petitions Should 
Be Dismissed. 


Petitioners’ arguments as to the invalidity of the Secretary’s actions under 
the navel orange marketing order are the same as those rejected in In re 
Sequoia Orange Co., 50 Agric. Dec. 216 (Mar. 29, 1991), attached as an 
Appendix to this decision, and are without merit for the reasons set forth in 
Sequoia Orange Co. 


II. The Judicial Officer Is Authorized to Decide This Proceeding Without 
an Initial or Recommended Decision by the ALJ. 


A. The Agency (Secretary) or His Alter Ego (Judicial Officer) Is 
Authorized by the Administrative Procedure Act and the 
Department’s Rules of Practice to Decide This Proceeding Without 
an Initial or Recommended Decision by the ALJ. 


No issue has been raised by the parties with respect to the authority of the 
Judicial Officer to issue a decision in this proceeding, without having an initial 
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or recommended decision issued by the ALJ in this proceeding.’ 
Nonetheless, since a controversy arose in a prior case, when the Judicial 
Officer proposed to decide a case without having the ALJ issue an initial or 
recommended decision, I am sua sponte discussing this issue. In In re 
Wileman Bros. & Elliott, Inc. (Wileman IT) (AMA Docket Nos. F&V 916-3, 
197-4), 49 Agric. Dec. 102 (Apr. 6, 1990), I issued an Order consolidating 
Wileman I and Wileman II, and stated that the "Judicial Officer will act as the 
agency in the place and stead of the ALJ in issuing the decision in 
Wileman II" (Order at 13). (That Order did, however, provide that "[u]nless 
modified by further Order, the Administrative Law Judge shall expeditiously 
issue a recommended decision in Wileman II." Id.) As justification for that 
Order, I stated (Order at 6-8): 


The Rules of Practice provide (7 C.F.R. § 900.71): 


§ 900.71 Hearing before Secretary. 


The Secretary [i.e., Judicial Officer (7 C.F.R. § 900.2(c))] may act 
in the place and stead of a judge in any proceeding hereunder. When 
he so acts the hearing clerk shall transmit the record to the Secretary 


at the expiration of the period provided for the filing of proposed 
findings of fact, conclusions and orders, and the Secretary shall 
thereupon, after due consideration of the record, issue his final order 
in the proceeding: Provided, That he may issue a tentative order in 
which event the parties shall be afforded an opportunity to file 
exceptions before the issuance of the final order. 


The foregoing general rule of procedure is not limited to those 
cases in which the Secretary has held the hearing. Accordingly, under 
this general rule of procedure set forth by the agency, in appropriate 
circumstances, the Judicial Officer may issue the final order in a case, 
without waiting for the ALJ to issue an initial decision. 


*Such authority is, admittedly, not clear-cut, and a reviewing court may disagree. However, 
if the issue is ever to be tested, this is a perfect test case, since the identical substantive issues 
are involved in Sequoia Orange Co. Hence, the procedural issue can be tested here without the 
possibility of delaying resolution of the important substantive issues. 





WORLD WIDE CITRUS, et al. 325 
50 Agric. Dec. 319 


The Administrative Procedure Act (APA) provides (5 U.S.C. § 
557(b), (c) (emphasis added)): 


(b) When the agency did not preside at the reception of the 
evidence, the presiding employee or, in cases not subject to 
section 554(d) of this title, an employee qualified to preside at 
hearings pursuant to section 556 of this title, shall initially decide 
the case unless the agency requires, either in specific cases or by 
general rule, the entire record to be certified to it for decision.’ 
When the presiding employee makes an initial decision, that 
decision then becomes the decision of the agency without 
further proceedings unless there is an appeal to, or review on 
motion of, the agency within time provided by rule. On appeal 
from or review of the initial decision, the agency has all the 
powers which it would have in making the initial decision except 
as it may limit the issues on notice or by rule. When the agency 
makes the decision without having presided at the reception of the 
evidence, the presiding employee or an employee qualified to 
preside at hearings pursuant to section 556 of this title shall first 
recommend a decision, except that in rule making or 
determining applications for initial licenses-- 


(1) instead thereof the agency may issue a tentative 
decision or one of its responsible employees may 
recommend a decision; or 


(2) this procedure may be omitted in a case in 
which the agency finds on the record that due and timely 
execution of its functions imperatively and unavoidably so 
requires. 


(c) Before a recommended, initial, or tentative decision, 
or a decision on agency review of the decision of subordinate 


“Although the ALJ has certified this matter to the Judicial Officer (see 7 C.F.R. § 900.59(b)), 
the APA is couched in terms of the agency requiring the matter to be certified to it. 
Accordingly, I have required the Hearing Clerk to certify the entire record in this proceeding to 
the Judicial Officer for decision. 
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employees, the parties are entitled to a reasonable opportunity 
to submit for the consideration of the employees participating 
in the decisions-- 


(1) proposed findings and conclusions; or 


(2) exceptions to the decisions or recommended 
decisions of subordinate employees or to tentative agency 
decisions; and 


(3) supporting reasons for the exceptions or 
proposed findings or conclusions. 


The foregoing authorization for the agency to make the decision 
without having presided at the reception of the evidence includes an 
exception to the following general rule set forth in 7 U.S.C. § 554(d)): 


(d) The employee who presides at the reception of 
evidence pursuant to section 556 of this title shall make the 
recommended decision or initial decision required by section 


557 of this title, unless he becomes unavailable to the agency. 


Under the general rule in 7 U.S.C. § 554(d), the employee who 
presides at the reception of the evidence must make the recommended 
decision or initial decision unless he becomes unavailable to the agency. 
However, under the exception set forth in 7 U.S.C. § 557(b), the 
agency can, in specific cases or by general rule, have an ALJ preside 
at the reception of the evidence, and then have the entire record 
certified to the agency for decision, in which case "the presiding 
employee or an employee qualified to preside at hearings pursuant to 
section 556 of this title shall first recommend a decision" (5 U.S.C. § 
557(b) (emphasis added)). Since the Secretary has delegated all of his 
quasi-judicial authority to the Judicial Officer (7 C.F.R. § 2.35), 
pursuant to the Act of April 4, 1940 (7 U.S.C. § 450c-450g), and 
Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988), the Judicial Officer is the "agency," 
within the meaning of the Administrative Procedure Act, [or at least 
the alter ego of the agency,] he is an employee "qualified to preside at 
hearings pursuant to section 556 of this title," and he is authorized to 
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"recommend a decision" under 5 U.S.C. § 557(b), even though an ALJ 
presided at the reception of the evidence. 


As shown in the quotation above, the Judicial Officer can issue a 
recommended decision without an initial or recommended decision by the 
ALJ only if the Judicial Officer is "an employee qualified to preside at 
hearings pursuant to section 556 of this title" (5 U.S.C. § 557(b)). It is 
provided in 5 U.S.C. § 556(b): 


(b) There shall preside at the taking of evidence— 
(1) _ the agency; 


(2) one or more members of the body which comprises the 
agency; or 


(3) one or more administrative law judges appointed under 
section 3105 of this title. 


As shown in subsection B below, the Judicial Officer is the alter ego of the 
Secretary, and the Secretary is the "agency," within the meaning of the APA. 
Accordingly, the Judicial Officer (i) is "an employee qualified to preside at 
hearings pursuant to section 556" of the APA, and (ii) is authorized to issue 
the decision in an APA proceeding without an initial or recommended 
decision by the ALJ. 

On July 10, 1990, after learning that the ALJ’s recommended decision in 
Wileman II would not be issued in the near future, I issued another order 
stating that the "recommended decision in Wileman II will be issued by the 
Judicial Officer, rather than the ALJ" (Order at 2). However, on August 21, 
1990, after respondent filed a motion, which, in effect, questioned the Judicial 
Officer’s authority to issue a recommended decision in the absence of a 
recommended decision by the ALJ, I issued a further Order stating that the 
"recommended decision in Wileman II will be issued by the Administrative 
Law Judge" (Order at 2). 

In Wileman II, it appears that the ALJ’s recommended decision still will 
not be issued soon (perhaps not for a number of months). My decision would 
have been issued about 5 months ago. This emphasizes the importance of the 
issue as to the Judicial Officer’s authority to decide a case without waiting for 
an ALJ’s decision, where, in rare instances, there are public-interest reasons 
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for such action. Accordingly, I am discussing at length in subsection B the 
facts showing that the Judicial Officer is the alter ego of the "agency" 
(Secretary), within the meaning of the APA 


B. The Secretary of Agriculture Is the "Agency," Within the Meaning 
of the Administrative Procedure Act, and the Judicial Officer Is 
the Alter Ego of the Secretary. 


1. The Secretary of Agriculture Is the "Agency," Within the 
Meaning of the Administrative Procedure Act. 


The APA defines "agency" as follows (5 U.S.C. § 551(1)): 
For the purpose of this subchapter— 

(1) “agency” means each authority of the Government of the 
United States, whether or not it is within or subject to review by 
another agency, but does not include— 

(A) _ the Congress; 


(B) _ the courts of the United States; 


(C) the governments of the territories or possessions of 
the United States; 


(D) the government of the District of Columbia; 
or except as to the requirements of section 552 of this title— 


(E) agencies composed of representatives of the parties or 
of representatives of organizations of the parties to the disputes 
determined by them; 


*The discussion below is lifted almost entirely from a document previously prepared by the 
Judicial Officer when he argued (unsuccessfully) to the Department that the Judicial Officer is 
eligible for the Senior Executive Service, i.c., that the Judicial Officer “exercises important policy- 
making, policy-determining, or other executive functions” (5 U.S.C. § 3132(a)(2)). 
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(F) courts martial and military commissions; 


(G) military authority exercised in the field in time of war 
or in occupied territory; or 


(H) functions conferred by sections 1738, 1739, 1743, and 
1744 of title 12; chapter 2 of title 41; or sections 1622, 1884, 
1891-1902, and former section 1641(b)(2), of title 50, appendix. 

The Department of Agriculture is an "agency," within the meaning of the 


APA, i.e., the Department is an “authority of the Government of the United 
States" (5 U.S.C. § 551(1)). Congress has stated (5 U.S.C. § 101): 


§ 101. Executive departments 


The Executive departments are: 


The Department of Agriculture. 
Similarly, Congress has stated (7 U.S.C. § 2202): 
§ 2202. Executive Department; Secretary 
The Department of Agriculture shall be an executive department, 
under the supervision and control of a Secretary of Agriculture, who 


shall be appointed by the President, by and with the advice and consent 
of the Senate. 


Accordingly, the Secretary of Agriculture is an "agency," and, therefore, the 
Secretary is authorized to decide a proceeding without an initial or 
recommended decision by an ALJ (subsection A, supra). 


2. The Judicial Officer Is the Alter Ego of the Secretary, in 
Deciding Cases Subject to the Administrative Procedure Act. 
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The Secretary has delegated to the Judicial Officer all of the Secretary’s 
authority to decide cases subject to the APA. The delegation states (7 
C.F.R. § 2.35): 


§ 2.35 Delegations of authority to the Judicial Officer. 


The following delegations of authority are made by the Secretary of 
Agriculture to the Judicial Officer. 


(a) Pursuant to the provisions of the Act of April 4, 1940 (7 
U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 
1976 ed., Appendix, p. 764), the Judicial Officer is hereby authorized 
to act as final deciding officer in adjudication proceedings subject to 5 
U.S.C. 556 and 557; in other adjudication proceedings which are or 
may be made subject to the "Rules of Practice Governing Formal 
Adjudicatory Proceedings Instituted by the Secretary Under Various 
Statutes" set forth in 7 CFR Part 1, Subpart H; in adjudication 
proceedings under the "Rules of Practice Governing Cease and Desist 
Proceedings Under Section 2 of the Capper-Volstead Act" set forth in 
7 CFR Part 1, Subpart I; in rate proceedings under the Packers and 
Stockyards Act; and in reparation proceedings under statutes 
administered by the Department. As used herein the term “Judicial 
Officer" shall mean any person or persons so designated by the 
Secretary of Agriculture. The provisions of this delegation shall not be 
construed to limit the authority of the Judicial Officer to perform any 


*The Department’s practice, in this respect, is different from that of most federal agencies. 
In most federal agencies, direct review by the agency head (i.e., by the cabinet head or the 
agency members of a multi-member agency) is available in at least some cases. Specifically, 
direct review by the agency head in at least some types of cases is available at the following 23 
agencies: Bureau of Alcohol, Tobacco & Firearms; Civil Aeronautics Board; Commodity Futures 
Trading Commission; Consumer Products Safety Commission; Drug Enforcement 
Administration; Environmental Protection Agency; Federal Energy Regulatory Commission; 
Federal Labor Relations Authority; Federal Maritime Commission; Federal Trade Commission; 
Food and Drug Administration; Dept. of Housing & Urban Development; Interstate Commerce 
Commission; Dept. of Labor; Maritime Administration; Merit System Protection Board; National 
Labor Relations Board; National Transportation Board; Nuclear Regulatory Commission; 
Occupational Safety & Health Review Commission; Securities & Exchange Commission; U.S. 
Coast Guard; U.S. International Trade Commission. 
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functions, in addition to those defined in the said Act of April 4, 1940, 
which from time to time may be assigned by the Secretary to him. 


The Judicial Officer’s position description states (Pos. No. 9893, Office of 
the Secretary, Judicial Officer, GS-905-17): 


I. NATURE AND PURPOSE OF WORK: 
A. Introduction: 


The position of Judicial Officer is located in the immediate Office of 
the Secretary and reports to the Secretary through the Under Secretary 
except for administrative matters which the position reports to the 
Assistant Secretary for Administration. The incumbent is the 
Secretary's alternate on all matters concerned with quasi-judicial 
authorities of the Secretary and relieves him entirely of this 
responsibility. The Judicial Officer exercises the deciding function of 
the Secretary pursuant of law (Schwellenbach Act, 54 Stat. 81, 5 U.S.C. 
516a et seq.) in all quasi-judicial proceedings where the regulatory 
statute administered by the Department requires a hearing. The 
purpose of this position is to relieve the Secretary, completely, of the 
responsibilities imposed by law on a final deciding officer in such 
proceedings. The incumbent’s decisions, in the name of the Secretary, 
are appealable only to the United States Courts. 


B. Duties and Responsibilities: 


As Judicial Officer of the Department, independently renders decisions 
in the name of the Secretary on an unusually wide range of complex 
and unprecedented quasi-judicial matters arising out of the 
administration of regulatory laws by the Department including 
disciplinary, rate-making, reparation, and other types of proceedings. 
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II. SCOPE AND EFFECT OF WORK: 


Decisions made are of the utmost significance, are legally binding on 
those affected and are appealable only to the courts. Decisions against 
the Department are final and not appealable. Mistakes in judgment on 
important decisions could be utmost concern to the Department of 
Agriculture, to the Government as a whole, and to the widespread 
industries and businesses regulated. Unlimited authority is exercised 
by acting fully for the Secretary on all responsibilities assigned to the 
Judicial Officer. 


Ill. SUPERVISION AND GUIDANCE RECEIVED: 


No supervision or direction is received. The Judicial Officer is selected 
for his/her expert knowledge of regulatory, administrative and 
constitutional law and as such renders final decisions for the Secretary 
of Agriculture. The Secretary delegates full authority to the Judicial 
Officer and holds him/her responsible for his/her decisions. 


EVALUATION STATEMENT 


The Department has a number of regulatory statutes to administer 
through the Judicial Officer which require the exercise of what has 
been described as "quasi-judicial" or "judicial" functions. These 
functions are the kind generally exercised by independent regulatory 
agencies such as the Interstate Commerce Commission, the National 
Labor Relations Board, the Federal Trade Commission, the Securities 
and Exchange Commission, etc. . . . 


Because of the obvious inability of the Secretary or the Under 
Secretary to study hearing records, conduct oral arguments, examine 
briefs and prepare final decisions in the many proceedings, the 
Department sponsored legislation called the Schwellenbach Act 
(5 U.S.C. 516a-516e), authorizes the Secretary to delegate his 
regulatory functions. 
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The Secretary has designated the Judicial Officer as one of the 15 General 
Officers of the Department. The Department’s statement of organization 
states (7 C.F.R. § 2.4 (emphasis added)): 


§ 2.4 General officers. 


The work of the Department is under the supervision and control 
of the Secretary who is assisted by the following general officers: the 
Deputy Secretary; the Under Secretary for International Affairs and 
Commodity Programs; the Under Secretary for Small Community and 
Rural Development; the Assistant Secretary for Natural Resources and 
Environment; the Assistant Secretary for Food and Consumer Services; 
the Assistant Secretary for Marketing and Inspection Services; the 
Assistant Secretary for Governmental and Public Affairs; the Assistant 
Secretary for Economics; the Assistant Secretary for Science and 
Education; the General Counsel; the Assistant Secretary for 
Administration; the Inspector General; the Judicial Officer; the 
Director, Office of Budget and Program Analysis; and the Executive 
Assistant to the Secretary. 


3. Prior to Morgan vy. United States, the Secretary, Under 
Secretary, or Assistant Secretary Were Required to Personally 
Decide the Department’s Quasi-Judicial Proceedings. 


Before enactment of the Schwellenbach Act (Act of Apr. 4, 1940, 7 U.S.C. 
§§ 450c-450g), the Secretary, Under Secretary or Assistant Secretary were 
required to personally decide the Department’s cases now decided by the 
Judicial Officer. In one of the leading cases in the field of administrative law, 
the Court held in Morgan v. United States, 298 U.S. 468 (1936), that a 
legislative type of decision by the Secretary under the Packers and Stockyards 
Act (determining reasonable rates for market agencies) was invalid because 
the Secretary, who signed the order, had not personally considered the 
evidence or argument. See also Morgan v. United States, 304 U.S. 1 (1938). 

In Morgan, the allegations that the Secretary did not personally consider 
the record were set forth as follows (298 U.S. at 474-76): 


The allegations as to the failure to give a proper hearing are set 
forth in Paragraph IV of the bill of complaint, quoted in full in the 
margin. [Footnote omitted.] The allegations in substance are: 
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That the Secretary, without warrant of law, delegated to Acting 
Secretaries the determination of issues with respect to the 
reasonableness of the rates involved. That when the oral arguments 
were presented after the original hearing, and after the rehearing, the 
Secretary was neither sick, absent, nor otherwise disabled, but was at 
his office in the Department of Agriculture and the appointment of any 
other person as Acting Secretary was illegal. That the Secretary at the 
time he signed the order in question had not personally heard or read 
any of the evidence presented at any hearing in connection with the 
proceeding and had not heard or considered oral arguments relating 
thereto or briefs submitted on behalf of the plaintiffs, but that the sole 
information of the Secretary with respect to the proceeding was derived 
from consultation with employees in the Department of Agriculture out 
of the presence of the plaintiffs or any of their representatives. 


In holding invalid the Secretary’s rate order, the Court stated (298 U.S. 
481-82) (emphasis added): 


There is thus no basis for the contention that the authority 
conferred by § 310 of the Packers and Stockyards Act is given to the 
Department of Agriculture, as a department in the administrative 
sense, so that one official may examine evidence, and another official 
who has not considered the evidence may make the findings and order. 
In such a view, it would be possible, for example, for one official to 
hear the evidence and argument and arrive at certain conclusions of 
fact, and another official who had not heard or considered either 
evidence or argument to overrule those conclusions and for reasons of 
policy to announce entirely different ones. It is no answer to say that 
the question for the court is whether the evidence supports the findings 
and the findings support the order. For the weight ascribed by the law 
to the findings--their conclusiveness when made within the sphere of the 
authority conferred--rests upon the assumption that the officer who makes 
the findings has addressed himself to the evidence and upon that 
evidence has conscientiously reached the conclusions which he deems it 
to justify. That duty cannot be performed by one who has not considered 
evidence or argument. It is not an impersonal obligation. It is a duty 
akin to that of a judge. The one who decides must hear. 
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That duty undoubtedly may be an onerous one, but the 
performance of it in a substantial manner is inseparable from the 
exercise of the important authority conferred. 


The decision in Morgan is, of course, applicable to all of the Secretary’s 
quasi-judicial functions.’ 


4. As a Result of Morgan v. United States, the Schwellenbach Act 
Was Enacted in 1940 to Permit the Secretary to Delegate the 
Function of Issuing Quasi-Judicial Decisions and Orders. 


The Schwellenbach Act, Act of Apr. 4, 1940 (7 U.S.C. §§ 450c-450g), 
authorizes the Secretary of Agriculture to delegate his quasi-judicial functions. 
The legislative history of the Schwellenbach Act shows that Congress wanted 
the Secretary to personally perform the important executive function of issuing 
quasi-judicial decisions and orders, but permitted delegation only because 
personally exercising those functions, under the Morgan decision, would have 
consumed all of the Secretary’s time. Congress permitted delegation of the 
Secretary’s quasi-judicial functions only upon the express condition that the 
pay level be next to the highest regular classification under the Classification 
Act of 1923, as amended (5 U.S.C. § 673 (1940 ed.)). The congressional 
concern for the pay level of the Secretary’s delegatees supports the view that 
the Judicial Officer is the alter ego of the "agency," within the meaning of the 
APA, authorized to issue a decision without an ALJ’s initial or recommended 
decision. 

The Schwellenbach bill passed by the Senate would have created the 
position of Second Assistant Secretary to exercise the Secretary's quasi-judicial 
functions. It provided (S. 1955, 76th Cong., 1st Sess. 2-3 (July 5, 1939)): 


Sec. 2. There is hereby established in the Department of 
Agriculture the position of Second Assistant Secretary of Agriculture, 
to be appointed by the President, by and with the advice and consent 
of the Senate. The compensation of the said Second Assistant 
Secretary of Agriculture shall be fixed by the Secretary of Agriculture 


7Later decisions by the Court in the same case permit the Secretary to use assistants to a 
limited extent, e.g., to prepare summaries of the evidence and drafts of decisions. Morgan v. 
United States, 304 U.S. 1, 17-18 (1938); United States v. Morgan, 313 U.S. 409, 421-22 (1941). 
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at a rate not to exceed $9,000 per annum commensurate with the duties 
of the position created but in no event to exceed the compensation of 
the Assistant Secretary of Agriculture. There is hereby authorized to 
be appropriated such sums as may be necessary to carry out the 
purposes of this Act. The Second Assistant Secretary of Agriculture is 
hereby authorized to perform only such duties in the conduct of the 
business of the Department of Agriculture as may be delegated to him 
by the Secretary of Agriculture under section 3 of this Act. 


Sec. 3. Whenever the Secretary of Agriculture deems that the 
delegation of the whole or any part of any regulatory functions which 
the Secretary is, now or hereafter, required or authorized to perform 
will result in the more expeditious discharge of the duties of the 
Department of Agriculture, he is authorized to make such delegation 
to the Under Secretary of Agriculture or to the Assistant Secretary of 
Agriculture or to the Second Assistant Secretary of Agriculture. The 
Secretary may at any time revoke the whole or any part of a delegation 
made by him under this section. 


In explaining the bill to the Senate, Senator Schwellenbach stated (84 


Cong. Rec. 7092-93, 8367 (1939)): 


MR. SCHWELLENBACH. Mr. President, the bill came to the 
Senate as a result of the decision of the Supreme Court last year in the 
St. Joseph Stockyards case [Morgan v. United States]. The Senator is 
familiar with the situation which arose. The Supreme Court rather 
definitely criticized the Secretary of Agriculture for taking the opinion 
of some subordinate who had reviewed the findings in that case. 


The fact is that if the Secretary of Agriculture himself personally 
should read the record, and personally review the findings in each case, 
it would take all his time; there would be no other work done by him 
except that one task. 


Representatives of the Department of Agriculture who came to me 
and asked me to introduce the bill had prepared a bill which has been 
introduced in the House of Representatives, I understand, by the 
Representative from Texas, MR. MARVIN JONES, chairman of the 
House Committee on Agriculture, which gives to the Secretary the 
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right to delegate to anyone in his Department the power to review facts 
and findings. I could not agree with such a suggestion. It seemed to 
me that would be giving too much power to the Secretary of 
Agriculture. So I suggested, so long as it was a job for one man all the 
time, that a particular job be created and that one man, who would be 
selected for that purpose, do that work. I myself drew up this bill as 
a substitute for the suggestion of the Department of Agriculture. The 
Secretary has said that he would accept this bill as a substitute for his 
own suggestion. 


MR. KING. What salary is to be paid the new official? 


MR. SCHWELLENBACH. The amendment which I put in 
provides that his salary shall not exceed the salary of the Assistant 
Secretaries. The salaries of Assistant Secretaries are on a civil-service 
basis and run between $8,000 and $9,000 a year, so that the salary to 
be paid to this man would not exceed $9,000 a year. 


MR. KING. It seems to me, Mr. President, that with the large staff 
that is in the Department of Agriculture, and, for that matter, in every 


other department of the Government, with the number of lawyers who 
are attached to the staff of the Department of the Secretary of 
Agriculture, he could find one out of that number--and I know several 
of the lawyers there--who would be entirely competent to discharge the 
duties indicated by the bill, duties which really belong to a lawyer, to 
one who is competent to weigh testimony. I do not see any necessity 
for creating a new office. 


MR. SCHWELLENBACH. Mr. President, if we are going to 
follow the suggestion of the Department of Agriculture, we will have 
to designate a certain individual. I think the Senator from Utah will 
agree that I was right when I said I did not think Congress should let 
the Secretary delegate this work to anybody in the Department. 


The Congress has delegated to the Department of Agriculture 
certain regulatory powers, certain quasi judicial powers. It is an 
important work, and it is important to make certain that the man who 
is substituting for the Secretary of Agriculture is a man of ability and 
experience. He must have, in my opinion, legal training, but, in 
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addition to that, he must have some knowledge of the situation that 
exists in the various branches of the Department of Agriculture that 
handle regulatory work. I think that for such a man a salary of $9,000 
a year or between $8,000 and $9,000 is not an excessive amount. It is 
true we might get somebody for $6,000 or $7,000, or some such salary 
as that, but the difference between getting a man at such a salary and 
getting a man at $9,000 would not, in my opinion, compensate for the 
difference in the qualifications and the ability of the kind of man who 
should be secured for the work. 


In the final analysis, while we are talking about $8,000 or $9,000, we 
are actually talking about two or three thousand dollars a year. The 
Congress has given these powers to the Secretary, and when these laws 
were passed it was contemplated that the Secretary himself would do 
the work. Now we are proposing to substitute for the Secretary 
somebody who will occupy a very important position. I see nothing 
unreasonable about paying the salary suggested for that character of 
very important work. The rights of people who are brought before the 
regulatory sections of the Department of Agriculture are very 
important, and they should be able to have the findings reviewed by 
someone of experience and ability. 


The House substitute for the Schwellenbach Act (S. 1955) provided (see 
H.R. Rep. No. 1381, 76th Cong., ist Sess. 1 (1939)): 


Sec. 2. Whenever the Secretary of Agriculture deems that the 
delegation of the whole or any part of any regulatory functions which 
the Secretary is, now or hereafter, required or authorized to perform 
will result in the more expeditious discharge of the duties of the 
Department of Agriculture, he is authorized to make such delegation 
to any one or two, but not exceeding two, employees of the 
Department of Agriculture whom the Secretary may designate for this 
purpose: Provided, That such designation shall be limited to persons 
holding positions not below the equivalent of the two top grades in the 
classified service. . . . 


In explaining the House substitute for the Schwellenbach Act, the House 
Report states (H.R. Rep. No. 1381, 76th Cong., 1st Sess. 2-3 (1939)): 
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The intent of the measure is to relieve the Secretary of the almost 
physically impossible burden of personally performing all of numerous 
quasi-judicial duties required of him under some 22 separate statutes. 


The necessity for this legislation is emphasized in the following 
excerpt from a letter addressed to the Speaker of the House by the 
Secretary of Agriculture on January 31, 1939: 


The Secretary of Agriculture is required or authorized to 
exercise quasi-judicial functions, as defined above, under some 
22 separate statutes. A list of these statutes is attached... . 


With one or two exceptions, the statutory provisions referred 
to above do not authorize the Secretary to delegate quasi- 
judicial functions to any departmental subordinate, except, of 
course, insofar as the Secretary may delegate his powers and 
duties generally to the Under Secretary of Agriculture and to 
the Assistant Secretary of Agriculture. As it is obviously 
impossible for either the Secretary or these two assistants to 
conduct all the administrative hearings in person, the practice of 
designating certain employees of the Department to act for the 
Secretary as presiding officers or examiners has been generally 
adopted. 


A somewhat similar delegation of functions may be made by 
the Interstate Commerce Commission, where divisions of the 
Commission and, in some instances, even single Commissioners 
may now discharge some of the duties which formerly 
constituted such a drain upon the time and thought of the full 
Commission. 


The House passed its version of the Schwellenbach Act, authorizing 
delegation of the Secretary's quasi-judicial functions to not more than two 
employees holding positions not below the equivalent of the two top grades 
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in the classified service (equivalent today to Senior Executive Service Level 6) 
(86 Cong. Rec. 338 (1940)). 

In conference, the Managers on the part of the House and the Senate 
agreed to the philosophy of the House bill, with minor changes, which was the 
bill ultimately enacted. It provided (54 Stat. 81, 81-82 (1940) (present version 
codified in 7 U.S.C. § 450d; 5 U.S.C. § 5109(a)): 


Sec. 2. Whenever the Secretary of Agriculture deems that the 
delegation of the whole or any part of any regulatory function which 
the Secretary is, now or hereafter, required or authorized to perform 
will result in the more expeditious discharge of the duties of the 
Department of Agriculture, he is authorized to make such delegation 
to any officer or employee designated under this section. The 
Secretary is authorized to designate officers or employees of the 
Department to whom functions may be delegated under this section 
and to assign appropriate titles to such officers or employees. The 
position held by any officer or employee while he is designated under 
this section, and vested with a regulatory function or part thereof 
delegated under this section, shall be allocated to a grade, not lower 
than grade 7, in the professional and scientific service provided for by 
the Classification Act of 1923, as amended, or to a grade, not lower 
than grade 14,° in the clerical, administrative, and fiscal service 
provided for by such Act, as amended. There shall not be in the 
Department at any one time more than two officers or employees 
designated under this section and vested with a regulatory function or 
part thereof delegated under this section. The Secretary may at any 
time revoke the whole or any part of a delegation or designation made 
by him under this section. 


*In 1966, the minimum grade of the Schwellenbach Acct (i.e., "grade 14") was carried forward 
into the classification system as GS-14 when Title 5 was enacted as positive law (S U.S.C. § 
5109(a)). The 1966 legislation expressly states that the “legislative purpose ... is to restate, 
without substantive change, the laws replaced by [the new codification]," and that the new 
codification "does not increase or decrease the pay, allowances, compensation, or annuity of any 
person" (Act of Sept. 6, 1966, Pub. L. No. 89-554, § 7(a), (f), 80 Stat. 378, 631). Hence the 
Congress did not, in 1966, reevaluate the minimum grade provided for in the Schwellenbach Act 
for the Judicial Officer’s position. 
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The statement of the Managers on the part of the House, included in the 
Conference Report, states (H.R. Rep. No. 1808, 76th Cong., 3d Sess. 3 
(1940)): 


The managers on the part of the House at the conference on the 
disagreeing votes of the two Houses on the amendments of the House 
to the bill (S. 1955) to authorize the Secretary of Agriculture to 
delegate certain regulatory functions, and to create the position of 
Second Assistant Secretary of Agriculture, submit the following 
statement in explanation of the effect of the action agreed upon and 
recommended in the accompanying conference report: 


The Senate bill established the position of Second Assistant 
Secretary of Agriculture and authorized the delegation to him of 
regulatory functions which the Secretary of Agriculture is authorized to 
delegate under the bill. The House amendment eliminated the 
provisions for the establishment of the position of Second Assistant 
Secretary, and authorized the Secretary to delegate regulatory functions 
under the bill to not more than two officers or employees of the 
Department of Agriculture, who held positions not below the two top 
grades in the classified service. The conference agreement follows 
substantially the policy of the House amendment. It does not establish 
the position of Second Assistant Secretary but authorizes the delegation 
of regulatory functions to officers or employees of the Department. It 
provides that not more than two such officers or employees shall be 
vested at any one time with regulatory functions delegated under this 
act, and that while they are so vested they shall hold positions in grades 
not lower than grade 7 in the professional and scientific services, or 
grade 14 in the clerical, administrative, and fiscal service. 


The subsequent discussion in the House of the conferee’s bill was very 
brief. It is set forth in its entirety below (86 Cong. Rec. 3169-70 (1940)): 


MR. HOPE. Mr. Speaker, the gentleman is going to explain the 
report somewhat? 


MR. JONES of Texas. Yes; I may state that this bill originally was 
introduced in the Senate and carried the creation of a new position, 
Second Assistant Secretary of Agriculture, but its main purpose was to 





342 AGRICULTURAL MARKETING AGREEMENT ACT 


authorize the Secretary to delegate to certain subordinate officials the 
matter of conducting hearings and issuing orders in a great many 
hearings that are required in the Department of Agriculture. Scores 
of hearings are required in reference to a number of measures like the 
commodity exchange, Packers and Stockyards Act, and the warehouse 
law, as well as various other acts. It is not physically possible for all of 
these numerous hearings to be conducted by the Secretary in person. 
By delegating this power to a certain limited number of officers in the 
Department of Agriculture, the matter can be handled not only more 
expeditiously but in a more judicial way. 


In the matter of creating a new position in the Department of 
Agriculture, the Committee on Agriculture of the House eliminated 
that provision, and the House passed it in that form. The conference 
report follows the House provision with only one or two very minor 
changes. The conference report eliminates the additional position and 
requires the hearings, and so forth, to be conducted before authorities 
now in the Department. 


MR. HOPE. Mr. Speaker, will the gentleman yield there? 

MR. JONES of Texas. I yield. 

MR. HOPE. The bill as agreed upon by the conference committee 
is substantially the same bill that passed the House by unanimous 


consent? 


MR. JONES of Texas. Almost exactly; it limits, just as the House 
measure did, the number of officers before whom they may appear. 


MR. RICH. Mr. Speaker, will the gentleman yield? 
MR. JONES of Texas. I yield. 


MR. RICH. Does this bill carry with it any additional funds over 
and above what was passed by the House? 


MR. JONES of Texas. No; it does not. The Secretary of 
Agriculture is charged with all the duties that are covered in this bill, 





WORLD WIDE CITRUS, et al. 343 
50 Agric. Dec. 319 


and it is simply a matter of convenience as to who shall conduct the 
hearings. It is physically impossible for the Secretary to conduct all of 
them. 


The conference report was agreed to. 
A motion to reconsider was laid on the table. 


The consideration of the Conference Report by the Senate was equally 
brief, and is set forth in its entirety below (86 Cong. Rec. 3409 (1940)): 


MR. SCHWELLENBACH. I ask unanimous consent for the 
immediate consideration of the report. 


THE VICE PRESIDENT. Is there objection to the immediate 
consideration of the conference report? 


MR. KING. Mr. President, will the Senator briefly explain the 
point at issue? 


MR. SCHWELLENBACH. Mr. President, the Senator from Utah 
will remember that last year I made an explanation to him on the floor 
of a bill which provided for the establishment of the position of 
Assistant Secretary of Agriculture to handle regulatory matters within 
the Department. The House changed the bill to provide that the 
Secretary may delegate such authority to two individuals within the 
Department who are in the highest grades of the civil service, doing 
away with the establishment of a new position. The Senate conferees 
accepted the philosophy of the House bill but changed the language in 
some respects which are not particularly important. 


MR. KING. I have no objection to the consideration of the report. 


There being no objection, the Senate proceeded to consider the 
report. 


THE VICE PRESIDENT. The question is on agreeing to the 
conference report. 
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The report was agreed to. 


As a matter of fact, the conference version, enacted by the Senate and 
House, made a significant change in the bill originally passed by the House. 
As shown above, the bill originally passed by the House specified that the 
grade of the Secretary’s delegatees “shall be limited to persons holding 
positions not below the equivalent of the two top grades in the classified 
service." The two top grades in the Classification Act of 1923, as originally 
enacted, were the two grades specified in the final version of the 
Schwellenbach Act, viz., grade 7 in the "Professional and Scientific Service," 
and grade 14, in the "Clerical, Administrative, and Fiscal Service," both of 
which originally paid $7,500 (42 Stat. 1488, 1491-92, 1494-96 (1923)). 
However, by the time the Schwellenbach Act was enacted in 1940, one higher 
grade had been added to each service, i.e., grade 8 in the "Professional and 
Scientific Service," and grade 15 in the "Clerical, Administrative, and Fiscal 
Service," both of which paid $8,000 to $9,000 (5 U.S.C. § 673 (1940 ed.)). (In 
addition, there was a grade 9 and a grade 16 applicable to specific positions 
authorized by Congress “at annual rates of compensation in excess of $9,000" 
(ibid.)). Hence, the Schwelienbach Act, as finally enacted, provided for a 
minimum grade one grade lower (except for positions specifically authorized 
by special legislation) than the originally passed House version. Neither the 
House nor the Senate was advised in the floor debate of this change made by 
the conferees. But, in any event, one grade below the top of today’s 
equivalent grade (absent special legislation) would be Senior Executive Service 
Level 5 ($104,600),? as the minimum compensation for the Secretary’s 
delegatees. 

When the first Judicial Officer was appointed in 1940, the Secretary 
classified him as P-8, which was the highest regular classification under the 
Classification Act of 1923, as amended (5 U.S.C. § 673 (1940 ed.)), or one 
grade higher than the minimum required by the Schwellenbach Act. The 
Judicial Officer was classified one grade higher than the Assistant Solicitor, 
who was the highest attorney in the Department other than the Solicitor (now 
General Counsel). (See memorandum dated Sept. 14, 1954, from Thomas J. 
Flavin, then Judicial Officer, to the Secretary). The Judicial Officer was 
classified one grade higher than the Department’s Chief ALJ for 47 years 
(until 1987), when the Chief ALJ was raised to the same level as the Judicial 


°Exec. Order No. 12,736, 55 Fed. Reg. 51,385, 51,390 (1990). 
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Officer (GS-17). All ALJs have now been placed in a separate pay system 
under the Federal Employees Pay Comparability Act of 1990 (Pub. L. No. 
101-509, § 104(a)(1), 104 Stat. 1389, 1445-46 (to be codified at 5 U.S.C. § 
5372)), under which the Department’s Chief ALJ is now paid 95% of 
Executive Level IV, viz., $102,885. The Department has not yet decided the 
pay level of the Judicial Officer under that Act, which authorizes pay up to 
Executive Level IV ($108,300) (see Pub. L. No. 101-509, § 102, 104 Stat. 1389, 
1443 (to be codified at 5 U.S.C. § 5376)).” 


5. The Schwellenbach Act Permits Delegation to No More Than 
Two Persons at a Time. If Reorganization Plan No. 2 of 1953 
Permits a Greater Number, That Authority Has Never Been 
Used. 


The Schwellenbach Act, which authorizes delegation of the Secretary’s 
quasi-judicial authority, provides that "[t]here shall not be in the Department 
at any one time more than two officers or employees designated under this 
section and vested with a regulatory function or part thereof delegated under 
this section" (7 U.S.C. § 450d). However, no such limit is specified in 
Reorganization Plan No. 2 of 1953, which provides (18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. at 1280 (1988)): 


SECTION 1. TRANSFER OF FUNCTIONS TO THE SECRETARY 


(a) Subject to the exceptions specified in subsection (b) of this 
section, there are hereby transferred to the Secretary of Agriculture all 
functions not now vested in him of all other officers, and of all agencies 
and employees, of the Department of Agriculture. 


(b) This section shall not apply to the functions vested by the 
Administrative Procedure Act (5 U.S.C. 1001 et seq.) [5 U.S.C. 551 et 


The Chairman of the Department’s Board of Contract Appeals was classified as GS-15, two 
grades below the Judicial Officer, until the Contract Disputes Act of 1978 classified the position 
at GS-18 (41 U.S.C. § 607(b)(1)). The Federal Employees Pay Comparability Act of 1990 has 
now created a separate pay system for Board of Contract Appeals judges, with the Chairman’s 
pay set at the same level as Executive Level IV (which is the same as Senior Executive Service 
Level 6), viz., $108,300 (Pub. L. No. 101-509, § 104(a)(2), 104 Stat. 1389, 1446 (to be codified at 
5 U.S.C. § 5372a(b)(1)); Exec. Order No. 12,736, 55 Fed. Reg. 51,385, 51,390 (1990). 
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seq. and 701 et seq.’ in hearing examiners employed by the 
Department of Agriculture nor to the functions of (1) the corporations 
of the Department of Agriculture, (2) the boards of directors and 
officers of such corporations, (3) the Advisory Board of the Commodity 
Credit Corporation, or (4) the Farm Credit Administration or any 
agency, officer, or entity of, under, or subject to the supervision of the 
said Administration. 


SEC. 4. DELEGATION OF FUNCTIONS 


(a) The Secretary of Agriculture may from time to time make 
such provisions as he shall deem appropriate authorizing the 
performance by any other officer, or by any agency or employee, of the 
Department of Agriculture of any function of the Secretary, including 
any function transferred to the Secretary by the provisions of this 
reorganization plan. 


Whether the later, generalized provisions of the Reorganization Plan 


prevail over the specific provisions of the Schwellenbach Act, so that an 
unlimited number of persons could be delegated authority to decide APA 
proceedings, is an issue that has not arisen. To date, there have been only 
two Judicial Officers in the 51 years since the position was created.’* The 
Department's first Judicial Officer held the position from 1940 until June of 
1972. The present Judicial Officer was appointed in January 1971. 

If there is no limit to the number of persons who may be appointed to act 
as the Judicial Officer in deciding APA cases, and if the views herein as to the 
Judicial Officer’s authority are sustained on judicial review, theoretically the 
Secretary could circumvent the requirement that adjudicatory proceedings 
subject to the APA must generally be heard by Administrative Law Judges, 
or the agency or a member thereof (5 U.S.C. § 556(b)). That is, if a large 


“Bracketed material in the original. 


"A third person was delegated authority to decide one case as Judicial Officer, on the 
Department’s motion for reconsideration of an adverse decision issued by the present Judicial 
Officer, but that action was held to violate due process of law. Utica Packing Co. v. Block, 781 
F.2d 71, 78 (6th Cir. 1986). 
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number of persons could be appointed as Judicial Officer, and each were 
regarded as the alter ego of the “agency," qualified to preside at APA 
adjudicatory hearings, the APA requirement limiting the persons qualified to 
preside at hearings could be easily disregarded. If a Secretary ever tried to 
circumvent the APA in that manner, it would be time enough for the courts 
to prevent circumvention of the APA. But where, as here, the Secretaries of 
Agriculture have, for half a century, carefully limited the delegation of the 
Secretary’s quasi-judicial authority, the Department’s single Judicial Officer 
should be regarded as the alter ego of the "agency," qualified to preside at an 
APA hearing. That authority would include the authority to take a case from 
an ALJ, and issue a recommended and final decision, without having the ALJ, 
who may or may not have heard evidence, issue an initial or recommended 
decision (see subsection A). 

This is the first time in 51 years that the Judicial Officer has issued a 
decision without first having the ALJ issue an initial or recommended decision 
in the proceeding (except for five Consent Decision and Orders signed by the 
Judicial Officer in the last few weeks), and only the second time in 51 years 
that such action was contemplated (i.e., it was contemplated in Wileman II). 
Even in the absence of other considerations, the Judicial Officer’s workload 
would preclude any large use of this authority, if upheld on judicial review.” 

As a practical matter, it is unlikely that a Secretary of Agriculture will 
designate more than one individual at a time to serve as Judicial Officer, 
unless the Secretary decides to establish a 3-person review board, to hear 
appeals from ALJ decisions. The cases coming before the Judicial Officer fit 
the criteria, recommended by the Administrative Conference of the United 
States, for a review panel to be established (1 C.F.R. § 305.83-3), i.e., there 
are a substantial number of cases to be decided, many of the cases are 
complex, and the cases presented involve the application of several different 
skills or disciplines. 

Most agencies are charged with responsibility for only a small number of 
related statutes. The Secretary of Agriculture, on the other hand, is charged 
with regulatory responsibility under 32 statutes requiring the issuance of 
adjudicatory decisions and orders. Furthermore, these 32 statutes encompass 
a wide variety of different types of programs, viz. (i) ratemaking (involving 


In recent years, the Judicial Officer, who has only one legal assistant and one legal 
technician (who also acts as secretary), has decided about 40 cases per year. In the first 6 
months of the current fiscal year, he has decided 28 cases. 
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stockyard owners and livestock market agencies); (ii) antitrust type regulation 
(involving the livestock and meat industries); (iii) fair trade practice regulation 
similar to that of the Federal Trade Commission (involving the livestock and 
meat industries); (iv) financial protection, including solvency determinations 
and prompt payment requirements (involving the livestock, meat, poultry, and 
fruit and vegetable industries); (v) reparation actions for money damages 
(involving livestock, fruits and vegetables); (vi) price-fixing (involving milk 
delivered by producers to handlers); (vii) supply control (involving marketing 
orders for fruits and vegetables); (viii) protection of animals from inhumane 
practices; (ix) protection of animal health from contagious infections; (x) 
human health protection (involving inspection of meat, poultry and eggs); (xi) 
protection of agricultural commodities from foreign diseases and pests; and 
(xii) providing the equivalent of patent protection for novel plant varieties. 
The principal statutes under which the Judicial Officer issues final decisions 
in place of the Secretary are: 


The Packers and Stockyards Act, 1921 (7 U.S.C. § 181 et seq.) 

The Perishable Agricultural Commodities Act (7 U.S.C. § 499a et seq.) 

The Agricultural Marketing Agreement Act of 1937 (7 U.S.C. § 608c) 

The Federal Meat Inspection Act (21 U.S.C. §§ 604, 606, 607(e), 608, 
671(a)) 

The Poultry Products Inspection Act (21 U.S.C. §§ 455, 456, 457(d), 
467(a)) 

The Egg Products Inspection Act (21 U.S.C. § 1047) 

The Agricultural Marketing Act of 1946 (7 U.S.C. § 1621 et seq.) 

The Cattle Contagious Diseases Act of 1903 (21 U.S.C. §§ 111, 120, 

122) 

The Swine Health Protection Act (7 U.S.C. §§ 3804(b), 3805(a)) 

The Animal Quarantine Act (21 U.S.C. § 104) 

The Nursery Stock Quarantine Act and the Plant Quarantine Act (7 
US.C. § 163) 

The Animal Welfare Act (21 U.S.C. § 2149) 

The Horse Protection Act (15 U.S.C. § 1825(b), (c)) 

The Egg Research and Consumer Information Act (7 U.S.C. § 2701) 

The Plant Variety Protection Act (7 U.S.C. § 2321 et seq.) 


If the Judicial Officer’s action here is sustained on judicial review, the 
Judicial Officer should, of course, never decide a case without an initial or 
recommended decision by the ALJ where credibility of witnesses is a 
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significant factor. But if credibility is only a minor factor, the Judicial Officer 
could, if need be, refer the matter to the ALJ for the sole purpose of making 
a credibility determination, with the Judicial Officer issuing a recommended 
decision, rather than the ALJ. 


C. Alternatively, the Judicial Officer Is Authorized to Decide this 
Proceeding Because No Evidence Was Received and the Parties 
Have Agreed to This Procedure. 


The provisions in 5 U.S.C. § 557(b) apply by their terms to proceedings for 
"the reception of evidence." Since no facts were in dispute in this case, the 
parties stipulated to the record. Therefore, there was no “reception of 
evidence” within the meaning of § 557(b). The only issues in the case are 
legal ones. Therefore, in the interest of expediting the Secretary’s decision, 
it is appropriate to omit the Initial Decision of the ALJ and to certify those 
legal issues to the Judicial Officer for decision. An Initial Decision by the 
ALJ is unnecessary under the circumstances of this case. 

In addition, the provisions of 5 U.S.C. § 557(b) are designed and intended 
to assure a fair decisionmaking process for the parties to a proceeding before 
an agency. The procedures required by § 557(b) are intended "to bridge the 
gap between the officials who hear and those who decide cases." G. EDLES 
& J. NELSON, FEDERAL REGULATORY PROCESS at 416 (1983), citing 
ATTORNEY GENERAL’S MANUAL ON THE ADMINISTRATIVE PROCEDURE ACT 
at 81 (1947). Since these provisions are intended to serve and protect the 
interests of the parties, there is no reason why the parties may not waive such 
protection. Indeed the ATTORNEY GENERAL’S MANUAL at 81 n. 1 states that 
the legislative history of § 557(b) supports the right of the parties to waive its 
requirements. The parties have in fact done so in this case by their mutual 
agreement to the suggestion of the ALJ that the case be certified, and their 
stipulation regarding the record for the proceeding and the legal issues 
presented. 

For the foregoing reasons, the following Order should be issued. 


Order 


The relief requested by petitioners is denied and the petitions are 
dismissed. 
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APPENDIX 


In re Sequoia Orange Co., 50 Agric. Dec. 216 (Mar. 29, 1991), appeal docketed 
sub nom. District One Independent Handlers v. Madigan, No. 
CV-F-91-202 REC (E.D. Cal. Apr. 18, 1991). 

[Not published herein.-Editor] 


In re: WILEMAN BROS. & ELLIOTT, INC. 
91 AMA Docket No. F&V 907-19. 
Decision and Order filed May 15, 1991. 


§ 8c(15)(A) petition — No jurisdiction concerning investigatory subpoena. 


The Judicial Officer affirmed the decision by Chief Judge Palmer dismissing the petition for lack 
of jurisdiction. Petitioner seeks relief from a Subpoena Duces Tecum issued pursuant to 7 
U.S.C. § 610(h), which relief is not authorized by 7 U.S.C. § 608c(15)(A). 


Martha A. Leary, for Respondent. 

Clifford C. Kemper, Fresno, CA, for Petitioner. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by a petition filed pursuant to § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 
§ 608c(15)(A)), relating to the Federal Marketing Order Regulating the 

Handling of Navel Oranges Grown in Arizona and Designated Part of 
California (7 C.F.R. Part 907).' 

On February 27, 1991, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) filed an Initial Decision and Order dismissing the petition for lack of 
jurisdiction. 

On March 26, 1991, petitioner appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 


'See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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USS.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)? Oral argument 
before the Judicial Officer, which is discretionary (7 C.F.R. § 900.65(b)(1)), 
was requested by petitioner, but since the issue is easy and has previously 
been decided by the Judicial Officer, oral argument would seem to serve no 
useful purpose. 

Section 8c(15)(A) allows a handler to file a petition only when praying for 
a modification of, or exemption from, "any such order or any provision of any 
such order or any obligation imposed in connection therewith" (7 U.S.C. § 
608c(15)(A)). This section does not afford jurisdiction to petitioner in this 
proceeding since petitioner is not praying for relief from the requirements of 
a marketing order provision or obligation, but, rather, is requesting relief from 
a Subpoena Duces Tecum. 

This subpoena was issued pursuant to 7 U.S.C. § 610(h), which 
incorporates the investigatory authority of the Federal Trade Commission Act 
(15 U.S.C. §§ 48, 49, 50) in the jurisdiction, powers, and duties of the 
Secretary in administering the provisions of the Agricultural Marketing 
Agreement Act. Relief from an investigatory subpoena issued pursuant to 7 
US.C. § 610(h) is explicitly authorized in the appropriate District Court of the 
United States by § 9 of the Federal Trade Commission Act (15 U.S.C. § 49). 
See In re Golden Star Citrus & Produce, Inc., 47 Agric. Dec. 1 (1988) (Ruling 
on Certified Question and Order Denying Petitioner’s Motion to Stay Service 
and Compliance with Subpoena Duces Tecum). See also, In re Cal-Almond, 
Inc., 50 Agric. Dec. 183, slip op. at 39-40 (Mar. 8, 1991), appeal docketed, No. 
CV-F-91-123-REC (E.D. Cal. Mar. 15, 1991); In re Saulsbury Orchards & 
Almond Processing, Inc., 50 Agric. Dec. 23, slip op. at 98 (Jan. 23, 1991), 
appeal docketed, No. CV-F-91-064-REC (E.D. Cal. Feb. 8, 1991); In re 
Wileman Bros. & Elliott, Inc. (Wileman I), 49 Agric. Dec. 705, slip op. at 69 
(July 9, 1990), appeal docketed, No. CV F 90-473-EDP (E.D. Cal. July 27, 
1990). The petition must, therefore, be dismissed because the petitioner fails 
to pray for relief that is within the jurisdiction of this forum. 


?The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Order 


The relief requested by petitioner is denied and the petition is dismissed. 
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ANIMAL QUARANTINE AND RELATED LAWS 


In re: ROBERT AULL. 
A.Q. Docket No. 89-31. 
Decision and Order filed January 10, 1991. 


Interstate movement of cattle without required certificate — Regulations do not have to advise 
public of consequences of violation — Civil penalties. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent violated 
a regulation issued under the Cattle Contagious Disease Act of February 2, 1903, but holding 
that a civil penalty cannot be assessed because the Secretary did not comply with the 
Administrative Procedure Act. The Judicial Officer assessed a $750 civil penalty, holding that 
where a statute is amended to authorize civil penalties for a violation of regulations issued under 
the statute, there is no requirement in the Administrative Procedure Act, or elsewhere, that the 
regulation advise the public of the fact that violation of the regulation may subject the violator 
to a civil penalty. 


Scott Safian, for Complainant. 

W. Gordon Lier, Owensboro, KY, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Cattle Contagious Disease Act of February 2, 1903, as amended (21 
US.C. § 122), for violations in 1985 and 1986 of a regulation issued under the 
Act (9 C.F.R. § 78.9(c)(3)(ii)). On November 8, 1990, Administrative Law 
Judge Paul Kane (ALJ) filed an Initial Decision and Order finding that 
respondent violated the regulation, as alleged (because respondent’s answer 
did not deny the allegations), but he concluded that a civil penalty cannot be 
imposed because the Secretary did not comply with the Administrative 
Procedure Act (5 U.S.C. §§ 551, 553). 

On October 1, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
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to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' The case 
was referred to the Judicial Officer for decision on December 13, 1990. 

Based upon a careful consideration of the record, civil penalties totalling 
$750 are being assessed ($250 per violation). 


Findings of Fact 


1. Robert Aull is an individual whose business address is Route 3, Philpot, 
Kentucky 42366. 

2. On or about September 10, 1985, respondent moved interstate 
approximately three cows from Bowling Green, Kentucky, to Evansville, 
Indiana, for other than immediate slaughter and to other than a quarantined 
feedlot without accompaniment of the required certificate. 

3. On or about October 26, 1985, respondent moved interstate 
approximately three cows from salebarns in Kentucky to Evansville, Indiana, 
for other than immediate slaughter and to other than a quarantined feedlot 
without accompaniment of the required certificate. 

4. On or about August 26, 1986, respondent moved interstate 
approximately three cows from salebarns in Kentucky to Evansville, Indiana, 
for other than immediate slaughter and to other than a quarantined feedlot 
without accompaniment of the required certificate. 


Conclusions 


The ALJ correctly held that respondent’s answer filed July 20, 1989, 
constitutes a default, a waiver of the rights to a hearing and the admission of 
the truth and accuracy of all material factual allegations expressed in the 
complaint, pursuant to the Department’s Rules of Practice, because the 
answer was not filed within 20 days after service of the complaint, as required, 
and because the answer failed to deny the material allegations of the 
complaint (7 C.F.R. §§ 1.136(c), .139). Although the ALJ correctly concluded 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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that respondent violated the applicable regulation (9 C.F.R. § 78.9(c)(3)(ii)), 
he held that no civil penalty could be imposed because the regulation does not 
inform the public that a violation of the regulation could lead to the 
imposition of a civil penalty. However, there is no requirement in the 
Administrative Procedure Act, or elsewhere, that the regulation advise the 
public of the fact that violation of the regulation may subject the violator to 
a civil penalty. Congress informed the public of that fact when it amended the 
statutes to provide for civil penalties for violations of the regulations issued 
under the Acts. Where Congress has provided by statute for a civil penalty 
for certain conduct (violation of a regulation), there is no requirement that the 
regulation also inform the public of the consequences of violation of the 
regulation. 

Since respondent’s violations occurred long after the amendatory, 
congressional action authorizing civil penalties for violation of the regulations 
issued under the Act, there is no issue of retroactivity in this case. 


For the foregoing reasons, and for the reasons set forth in Complainant’s 
Brief in Support of Complainant’s Petition of Appeal, the following order 
should be issued. 


Order 


The respondent is hereby assessed civil penalties totalling $750. These 
penalties shall be payable to the "Treasurer of the United States," by certified 
check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order on respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 89-31. 
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In re: ROBERT AULL. 
A.Q. Docket No. 89-31. 
Order Denying Motion for New Trial filed January 30, 1991. 


Motion for new trial denied — Petition for reconsideration denied. 


The Judicial Officer denied a motion for a new trial, or for reconsideration, because it was filed 
late. If timely filed, it would have been denied for the reasons set forth in the original decision 
and complainant’s brief. 


Order issued by Donald A. Campbell, Judicial Officer. 


On January 29, 1991, 11 days after service of the Decision and Order in 
this case on respondent, respondent filed a motion for a new trial and for a 
verdict of not guilty. However, a “petition to reopen a hearing to take further 
evidence may be filed at any time prior to the issuance of the decision of the 
Judicial Officer" (7 C.F.R. § 1.146(a)(2)). Accordingly, the motion for a new 
trial comes too late. Even if the motion is considered as a motion to rehear, 
reargue or reconsider the decision of the Judicial Officer, the motion was not 
filed within the 10-day time limit set forth in the Rules of Practice (7 C.F.R. 
§ 1.146(a)(3)). 


Moreover, if the motion had been timely filed, it would have been denied 


for the reasons set forth in the Decision and Order and in Complainant’s 
Brief in Support of Complainant’s Petition of Appeal. 


Order 


Respondent’s motion for a new trial and a verdict of not guilty is denied. 


In re: BOB SMITH and CHARLES REED. 
A.Q. Docket No. 88-26. 
Decision and Order as to Charles Reed filed January 11, 1991. 


Interstate movement of brucellosis reactor cattle without an accompanying certificate, and 
without delivering a certificate to the consignee — Single violation — Moving brucellosis reactor 
cattle through two approved stockyards prior to slaughter — Intent not element of violation — 
Interstate movement of test-eligible cow without required certificate. 


The Judicial Officer affirmed that part of the decision by Judge Hunt (ALJ) assessing $2,000 in 
civil penalties against respondent for moving two brucellosis reactor calves from Missouri to 
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Illinois without an accompanying certificate, and for moving interstate on another occasion one 
test-eligible cow from Missouri to Illinois without the required certificate. The Judicial Officer 
assessed an additional $1,000 civil penalty because respondent moved the same two brucellosis 
reactor calves through two approved stockyards prior to slaughter, in violation of the regulations. 
The ALJ did not assess a civil penalty for moving the two brucellosis reactor cattle through two 
approved stockyards because he concluded that the evidence did not show that respondent knew 
that the two calves had previously moved through an approved stockyard before he transported 
the calves to the second approved stockyard. However, intent is not an element of the violation. 
The Judicial Officer rejected complainant’s argument that a fourth violation occurred when 
respondent failed to deliver the certificate or permit (which was non-existent) to the consignee. 
Where respondent does not have a permit, his failure to have a permit and give it to the 
consignee is but a single violation. The civil penalties assessed here are modest considering the 
importance of the Brucellosis Eradication Program. The evidence adequately supports the ALJ’s 
findings of fact. A preponderance of the evidence is all that is required. 


Christine O’Leary, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122), 
for violations of the Act and the regulations promulgated thereunder (9 C.F.R. 
§ 78.1 et seq.), governing the interstate movement of cattle. An initial 
Decision and Order was filed December 22, 1989, by Administrative Law 
Judge James W. Hunt (ALJ) assessing civil penalties of $2,000. 

On February 23, 1990, complainant, seeking civil penalties of $4,000, 
appealed to the Judicial Officer, to whom final administrative authority to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been 
delegated (7 C.F.R. § 2.35). The case was referred to the Judicial Officer 
for decision on May 9, 1990. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case 
(with omissions shown by dots and changes by brackets), except that the civil 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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penalties are increased to $3,000. Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


A complaint filed on August 31, 1988, and an amended complaint filed on 
June 5, 1989, by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture (complainant), alleges that 
respondent Charles Reed violated the Act of February 2, 1903, as amended 
(21 U.S.C. §§ 111 and 120) and regulations promulgated thereunder (9 C.F.R. 
§ 78.1 et seq.) by (1) moving two brucellosis reactor cattle on September 4, 
1986, from West Plains, Missouri, to East St. Louis, Illinois, without an 
accompanying certificate [that was delivered to the consignee, as required]; (2) 
moving the same two cattle through two approved stockyards prior to 
slaughter; (3) moving the same two cattle interstate without a permit, and (4) 
by moving interstate at least one test-eligible cow on October 26, 1988, from 
Springfield, Missouri, to East St. Louis, Illinois, without the required 
certificate. 

Respondent filed an answer to the first complaint, but not to the amended 
complaint. Thereafter, a hearing was held in Springfield, Missouri, on 


September 20, 1989. Complainant was represented by Christine M. O’Leary, 
Esq. Respondent appeared pro se. Complainant and respondent both filed 
post-hearing arguments.’ 


Facts 


Respondent Charles Reed, a licensed livestock dealer located in Mountain 
Grove, Missouri, has worked in the livestock business since 1955. He uses 
trucks to haul cattle which he buys and sells in Missouri and Illinois. He 
testified that he has been familiar with the laws regulating the livestock 
market. 

The events leading up to respondent’s alleged violation of the law and 
regulations governing the movement of cattle began in August 1986 when Max 
Hubbard, a livestock owner, had to depopulate his herd because some of the 


*Complainant’s counsel also filed proposed corrections to the transcript. As the corrections 
appear appropriate and no objections were filed, it is directed that corrections in the transcript 
as proposed be made. 
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cattle tested positive for brucellosis.? On August 27, 1986, Hubbard sold two 
"B" branded heifer calves and one cow to Bob Smith’ at the Ozark Stockyards 
in West Plains, Missouri. Smith consigned the calves to Star Packing 
Company located in St. Louis, Missouri. A permit was issued at the time 
allowing the intrastate movement of the calves for slaughter. (Complainant’s 
exhibit 2.) 

Smith then called respondent, according to a letter respondent wrote on 
October 11, 1988, and said that he had sold the calves to a Clayton Packing 
Company in St. Louis. Respondent told Smith that he was going to National 
Stockyards in East St. Louis, Illinois, and that he would take Smith’s calves on 
his truck. Smith said that Clayton, a small company, did not have the facilities 
to unload respondent’s tractor trailer, but that Clayton would pick up the 
calves at the East St. Louis Stockyard. 

Smith brought two calves and a cow to respondent’s place at Mountain 
Grove, Missouri, during the night of September 3 and loaded them on 
respondent’s trailer. Respondent then hauled them to National Stockyards in 
East St. Louis. Respondent said that as far as he knew the calves came direct 
from Smith’s farm and assumed that Smith had made all the arrangements for 
the shipment of the cattle. 

In a November 3, 1989, letter, respondent stated that the two calves he 
delivered on September 4 were not "B" branded calves, but, instead, were two 
other calves which had no "man-made markings." Respondent, however, also 
testified that he did not examine the calves. 

No documents accompanied the two calves and cow that respondent 
delivered to the East St. Louis Stockyard except a bill of lading which 
indicated that one cow and two calves were shipped by Smith and consigned 
to "M-W-F." Respondent was shown to be the trucker. The document also 
had written on it "Star" and "2 calves are Bangs." (Complainant’s exhibit 3.) 

An employee of the stockyard identified only as Tommy Armstrong 
apparently received the cattle at the stockyard. An undated note purportedly 
signed by Armstrong stated that he had received two calves from respondent 


Brucellosis is a serious infectious cattle disease, that humans can also contract, and a disease 
for which the government, federal and state, expends significant efforts and money to eradicate. 


*The complaint named both Smith and Charles Reed as joint respondents. However, before 
the hearing was held, complainant and Smith agreed on a consent decision. This decision and 
order, therefore, applies only to respondent Charles Reed. 
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on September 4 and that they did not have any man-made markings or paper 
backtags. (Respondent’s exhibit 3.) 

However, in another exhibit offered by respondent (Respondent’s exhibit 
4), William McAtee, president of Moody-Woodson-Fennewald Livestock 
Commission Co., at National Stockyards, stated that his company received a 
consignment of one head of cattle hauled by respondent for Smith and did not 
receive two calves. 

In any event, two branded calves were found in the quarantine pen of the 
stockyard on September 4, and Dr. Carl Rogers, the area veterinarian, was 
contacted. In a sworn statement, Rogers said that there were no papers with 
the calves and that no one knew who they belonged to. He later found that 
the calves had been shipped by Smith and checked in at the stockyard by 
Moody-Woodson on September 4 for delivery to Star Packing Company. 
However, Star did not want the calves. Rogers then made arrangements on 
September 10 with Clayton Packing Company to have the calves slaughtered. 
(Complainant’s exhibit 5.) Pat Henderson, a cattle buyer for Clayton, stated 
in a sworn statement that the first he knew of the two calves was on 
September 10 when Rogers asked him to buy them. (Complainant’s exhibit 
6.) 

Rogers also contacted Robert Hogan, a USDA investigator, who testified 
that he conducted an investigation and talked to respondent on January 8, 
1987. Hogan said respondent told him that he had hauled two calves branded 
as reactors on September 4. Respondent said that he had hauled the calves 
for Smith for consignment to Star Packing Company and that he did not know 
that he could not unload “bangs” cattle at the stockyard and then have Star 
pick them up. Respondent did not deny that he made such a statement, but 
said that he did not remember talking to Hogan. Hogan prepared a 
contemporaneous written summary of his contact with respondent. 
(Complainant’s exhibit 7.) 

The second incident involving respondent’s alleged violation of the 
regulations occurred on October 27, 1988, when he hauled 14 cows and two 
steers to National Stockyards. 

October 27, a Thursday, was auction day and Harry Dawson, a USDA 
investigator, was present at the stockyard to review the check-in records of 
cattle arriving at the stockyard. Dawson testified that he asked to see the 
documents accompanying respondent’s cattle delivery. He was told that there 
were no documents. Dawson then asked to see the cattle and, on observing 
them, determined that the fourteen cows were all over two years of age and 
therefore test eligible for brucellosis. Dawson also noticed that twelve of the 
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cows had no man-made identification, but did show signs of fresh blood on 
their ears indicating that eartags had been recently applied and then removed. 
Dawson asked a veterinarian, Dr. Michael Firsching, to test the animals. 
Firsching confirmed Dawson’s opinion that the cows had had eartags removed. 
He also said that some of the cows showed signs of having had backtags 
removed. 

Dawson further testified that his investigation revealed that one of the two 
cows with tags (eartag 43BKM5852 and backtag 33NB3705) had been 
purchased in Missouri and been tested in that State on October 26, but that 
there was no required veterinarian inspection certificate in Illinois from 
Missouri for the cow. 

Dawson said he assumed from this information and from respondent’s 
practice of hauling cattle from Missouri that respondent had hauled the 16 
cattle from Missouri to Illinois on October 27. 

Respondent, in a November 3, 1989, letter, said that he bought the cow at 
the Regional Market in Springfield, Missouri, as a part of his business practice 
of buying heifers to put in his feedlot and then taking them to market when 
they are ready. However, after buying this particular heifer he discovered that 
she had a "female problem" and therefore took her directly to the market for 
slaughter. He said the cattle he buys at Springfield are farm fresh and 
believed that he did nothing wrong in taking such animals to Illinois for sale. 


Law and Issues 


Volume 9, part 78 of the Code of Federal Regulations (9 C.F.R. § 78) 
contains regulations issued by the United States Department of Agriculture 
(USDA) that govern the movement of cattle. USDA is given authority to 
issue such regulations by the Act of Congress of 1903 (21 U.S.C. § 122). This 
law also states that any person violating the law or USDA regulations may be 
assessed a penalty of not more than $1,000 for each violation. 9 C.F.R. § 78.3 
[(1986)] provides that when a certificate or permit for the movement of cattle 
is required by the regulations, such certificate or permit must accompany the 
animals and be delivered to the consignee. 9 C.F.R. § 78.7(b) [(1986)] of 
USDA’s regulations provides that brucellosis reactor cattle must “be 
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accompanied to destination by a permit for movement of the animals in 
accordance with [9 C.F.R.] § 78.3." 

9 C.F.R. § 78.7 [(1986)] further provides that brucellosis reactor cattle 
"may only be moved interstate for immediate slaughter [directly] to a 
recognized slaughtering establishment or from a farm of origin directly to no 
more than one specifically approved stockyard and then directly to such 
recognized slaughtering establishment. . . ." 

9 C.F.R. § 78.9(b)(3)(ii) [(1988)] provides that test-eligible cattle may be 
moved interstate from a Class A State only if accompanied by a certificate as 
to test results. Missouri is a Class A State (9 C.F.R. § 78.41(b) [(1988)]). 

As for respondent’s knowledge of these regulations, he testified that as a 
licensed dealer he had been familiar with USDA regulations. He is also 
presumed to have knowledge because of his over thirty years of experience in 
the cattle business. I therefore find that respondent knew the law and 
regulations governing the movement of cattle. 

The complaint alleges that respondent violated the regulations as follows: 

(1) Moving two brucellosis reactor calves on September 4, 1986, without 
having a permit as required by 9 C.F.R. § 78.7(b) [(1986)]. 

(2) Failing to give such a permit to the consignee as required by § 78.3 
[(1986)]}. 

(3) Allowing the two calves to move through two stockyards prior to 
slaughter (rather then through only one as allowed by § 78.7) [(1986)]. 

(4) Moving at least one test eligible cow on October 26, 1988, without 
a certificate as required by 9 C.F.R. § 78.9(b)(3)(ii) [(1988)]. 

Subsidiary issues to (1), (2), and (3) are first, whether the two calves were 
brucellosis reactors; second, whether respondent knew, or should have known, 
that they were reactors; third, whether respondent knew, or should have 
known, that they were moved through two approved stockyards prior to 
slaughter. 


Discussion 


The record contains no direct evidence showing that the two calves found 
at the East St. Louis Stockyards on September 4, 1986, were tested for 
brucellosis prior to that date. There is, however, indirect evidence showing 


‘It is noted that these regulatory provisions, cited by complainant, are from USDA’s 
regulations in force when respondent’s violations allegedly occurred. 
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that the calves were known to be brucellosis reactors prior to September 4. 
The USDA permit prepared on August 27, 1986, for the movement of the 
calves states that they were "B" branded, which presumably means that they 
had been tested, in view of USDA regulations 9 C.F.R. § 78.7(b) [(1986)] 
which provides that the "B" brand is to be applied to brucellosis reactor 
cattle.® I therefore infer from these circumstances that the two calves were 
tested for brucellosis on or about August 27, 1986, and that the test results 
showed them to be reactors. 

Respondent denies that the two calves he hauled to East St. Louis on 
September 4 had any "man-made" identification on them. For support he 
provided a statement to the same effect from an employee of the stockyards 
(Tommy Armstrong). Armstrong’s statement is entitled to little weight, 
however, since it is an unsworn statement, and Armstrong did not appear at 
the hearing where the credibility of his statement could be assessed. The 
statement by William McAtee, president of Moody-Woodson, is in effect 
irrelevant since he is only saying that his company did not receive a 
consignment of two calves on September 4; he does not say that two calves 
were not delivered to the stockyards. Indeed, even respondent admits that he 
had hauled two calves to the stockyards on September 4; he just denies that 
they were reactors. The bill of lading also states that respondent delivered 
two calves on that date and that they were "bangs". Respondent presented no 
evidence (except for Armstrong’s statement) that he delivered any calves on 
September 4 other than these two "bangs" calves. Respondent’s testimony 
denying that the calves were reactors or that he knew they were reactors is 
thus not credible in view of these considerations and also because of the 
inconsistency in his statements. When he answered the complaint in a letter 
in October 1988, he admitted hauling the two calves referred to in the 
complaint as reactors. His defense at that time was that he hauled the calves 
as a "benefit" to Smith. Later, however, at the hearing and in a November 
1989 letter, he changed his argument by saying the calves he hauled were 


‘Dr. James Christy, a veterinarian, testified that young calves, like those involved here, which 
have been in contact with brucellosis infected cattle, are sometimes not tested, but are 
automatically branded as brucellosis reactors. Assuming that the two calves were not in fact 
tested, they would still be regarded as brucellosis exposed cattle because of their contact with 
the infected herd (owned by Max Hubbard). Such exposed calves, like reactors, must be 
accompanied by a permit when taken to slaughter as required by 9 C.F.R. § 78.8 [(1986)]. Thus, 
even if the two calves were exposed rather than reactors, respondent would still be in violation 
of the regulations by moving the calves without the required permit. 
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different calves, but, as noted before, the record contains no information on 
any calves delivered by respondent in September other than the two reactors. 
Respondent also gave erroneous information by claiming that he was hauling 
the cattle to Clayton Packing Company when the overwhelming evidence 
shows that they were being hauled to Star Packing Company. Clayton took 
the calves only after Star refused to accept them. 

Robert Hogan, the USDA investigator, testified that when he talked to 
respondent about the matter in January 1987, only four months after the 
incident occurred, respondent stated that he knew that the two calves had 
been branded as reactors. Hogan’s testimony is substantiated by a written 
summary of his conversation with respondent that he prepared at the time. 
In these circumstances, I credit Hogan’s testimony and find that the two calves 
that respondent moved to National Stockyards in East St. Louis, Illinois, on 
September 4, 1986, were brucellosis reactors and that respondent knew at the 
time that they were reactors. I further find that a permit for their movement 
did not accompany them as required by 9 C.F.R. § 78.3 [(1986)] and § 78.7(b) 
[(1986)]. Accordingly, I find that respondent’s action constituted a violation 
of the regulations. 

Complainant also contends that respondent’s conduct was a separate 
violation of 9 C.F.R. § 78.3 [(1986)] because the required permit was not 
delivered to the consignee. I do not agree. The conduct constitutes only one 
violation since 9 C.F.R. § 78.3 [(1986)] and 9 C.F.R. § 78.7(b) [(1986)] are 
intended to be read together in determining whether there was compliance. 
Section 78.7(b) states that [brucellosis reactor cattle] must "be accompanied 
to destination by a permit for movement of the animals in accordance with 9 
C.F.R. § 78.3." [Emphasis added]. 

Since respondent did not comply with § 78.7(b) as provided by § 78.3, he 
committed, in this instance, one violation rather than separate violations. 

Complainant further alleges that respondent violated 9 C.F.R. § 78.7 
[(1986)}] on September 4 because the reactor cattle had moved through two 
approved stockyards (Ozark and National) prior to slaughter. The cattle did 
move through two stockyards, but there is no evidence showing that, at the 
time respondent received the cattle, he knew. . . they had already been moved 
through the Ozark stockyard. The only evidence on this point is respondent’s 
testimony that all he knew about the cattle’s origin was that they were being 
moved from Smith’s farm. Even though he did know that the calves were 
branded as reactors, this is an insufficient basis to infer that he knew that the 
calves came from a stockyard, since they could have been tested at Smith’s 
farm. There is also no evidence showing that respondent had seen the permit 
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prepared on August 27 which showed that the calves had been at Ozark 
Stockyard. . . .§ 

With respect to respondent’s violation of 9 C.F.R. § 78.9(b)(3)(ii) [(1988)], 
by moving at least one test-eligible cow without a certificate on October 26, 
1988, the evidence clearly supports this charge and respondent does not deny 
it. Indeed, it could be inferred that all fourteen test-eligible cattle were 
moved without a certificate. Respondent’s defense is that he believed he 
could haul cattle from a farm in Missouri to an Illinois stockyard without a 
certificate. This defense is unavailing. Based on his years of experience, 
respondent certainly should know that he is required to have a certificate 
when he moves test-eligible cattle across state lines. Accordingly, he is found 
to have violated 9 C.F.R. § 78.9(b)(3)(ii) [(1988)] on October 26, 1986. 


Findings of Fact 


1. Respondent Charles Reed is a licensed livestock dealer whose mailing 
address is Route 2, Box 160A, Mountain Grove, Missouri 65711. 

2. On or about September 4, 1986, respondent moved two brucellosis 
reactor calves from Mountain Grove, Missouri, to National Stockyards in East 
St. Louis, Illinois. 

3. The animals were discovered at National Stockyards in the quarantine 
pen by Dr. Carl H. Rogers, the market veterinarian. 

4. Respondent failed to obtain a permit to accompany the movement of 
the reactor calves from Mountain Grove, Missouri, to East St. Louis, Illinois 
[, and failed to deliver such a permit to the consignee]. 

5. On or about October 26, 1988, respondent purchased a test-eligible cow 
identified with eartag number 43BKMS5852 at the Springfield Regional 
Stockyards, Springfield, Missouri. 

6. On October 27, 1988, respondent moved the test-eligible cow identified 
with eartag number 43BKM5852 to National Stockyards in East St. Louis, 
Illinois, without a health certificate. 

7. Respondent Charles Reed moved interstate from Springfield, Missouri, 
to East St. Louis, Illinois, at least one test-eligible cow without a health 
certificate, as required. 


[ ‘The ALJ’s omitted sentence states: "There is, therefore, insufficient evidence to find that 
respondent violated 9 C.F.R. 78.7."] 
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8. Brucellosis is an infectious, contagious, and communicable disease of 
cattle which also affects man. 

9. Regulations in Title 9, Code of Federal Regulations, Part 78, are an 
integral and significant part of the Federal and State cooperative efforts to 
control and eradicate brucellosis. 

10. The State of Missouri was a Class A State in 1988, as designated by 
9 CF.R. § 78.41(b) [(1988)] of Title 9, Code of Federal Regulations. 


Conclusions of Law and Penalty 


Respondent’s violation of 9 C.F.R. [§ 78.7 (1986),] § 78.7(b) [(1986)] and 


§ 78.9(b)(3)(ii) [(1988)] constitute violations of the Act of February 2, 1903, 
as amended (21 U.S.C. § 111 and § 120). 


Complainant seeks a civil penalty of $1,000 per violation. Such a penalty 
is appropriate in the circumstances to instruct respondent in the importance 
of complying with the law and regulations and as a warning and deterrence to 
others. Accordingly, the penalty for the [three] violations is $[3],000. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Although respondent did not file an appeal, respondent’s letters express 
the view that the evidence does not adequately support the ALJ’s findings of 
fact, but there is much more than a preponderance of the evidence, which is 
all that is required.® 

Complainant argues that the ALJ erred in holding that only a single 
violation occurred when respondent failed to have a permit, and then failed 
to give the non-existent permit to the consignee, but I agree with the ALJ as 
to this issue. If respondent had a permit and failed to give it to the consignee, 
that would have been a violation. But where respondent does not have a 
permit, his failure to have a permit and give it to the consignee is but a single 
violation. 


[ 7The ALJ assessed civil penalties of $2,000 for two violations.] 


"See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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I agree, however, with complainant’s argument that respondent violated the 
regulations by allowing the two calves to move through two stockyards prior 
to slaughter (rather than through only one, as permitted). Intent is not an 
element of a violation of the regulations. In re Burns, 48 Agric. Dec. 881, slip 
op. at 4 (Aug. 2, 1989); In re Floyd, 48 Agric. Dec. 94, slip op. at 5 (Feb. 14, 
1989). 

Accordingly, respondent should be assessed a civil penalty of $1,000 for 
each of the three violations. The civil penalties assessed here are modest 
considering the importance of the Brucellosis Eradication Program. As stated 
in In re Grady, 45 Agric. Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It costs 
about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 440). 


The Brucellosis Eradication Program is described in In re Petty, 43 Agric. 
Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), 
as follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) is 
a contagious, infectious and communicable disease affecting livestock. 
It is transmittable to humans.’ (Tr. 32, 95-96, 1056-59, 1160-64, 1177- 
80). The incubation period of the disease varies from about 10 days to 
a year, but does not generally exceed several months (Tr. 95, 1180). 


“Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 
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Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from 
the Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of cattle. 
9 C.F.R. Part 78 (1980). 


For the foregoing reasons, the following order should be issued in this 
proceeding. 


Order 


The respondent, Charles Reed, is hereby assessed civil penalties totalling 
$3,000. These penalties shall be payable to the "Treasurer of the United 
States," by certified check or money order, and which shall be forwarded to 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North 6th Street 

Minneapolis, Minnesota 55403 


within 60 days after service of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to A.Q. Docket 
No. 88-26. 
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In re: BILLY ROWAN. 
A.Q. Docket No. 89-66. 
Decision and Order filed January 14, 1991. 


Interstate movement of reactor equine without a certificate — Regulations do not have to advise 
public of consequences of violation — Civil penalty. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent violated 
a regulation issued under the Cattle Contagious Disease Act of February 2, 1903, but holding 
that a civil penalty cannot be assessed because the Secretary did not comply with the 
Administrative Procedure Act. The Judicial Officer assessed a $1,000 civil penalty, holding that 
where a statute is amended to authorize civil penalties for a violation of regulations issued under 
the statute, there is no requirement in the Administrative Procedure Act, or elsewhere, that the 
regulation advise the public of the fact that violation of the regulation may subject the violator 
to a civil penalty. 


Linda Gafford, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Cattle Contagious Disease Act of February 2, 1903, as amended (21 


USS.C. § 122), for the violation in 1988 of a regulation issued under the Act 
(9 C.F.R. § 75.4(b)). On August 29, 1990, Administrative Law Judge Paul 
Kane (ALJ) filed an Initial Decision and Order finding that respondent 
violated the regulation, as alleged (because respondent failed to file an 
answer), but he concluded that a civil penalty cannot be imposed because the 
Secretary did not comply with the Administrative Procedure Act (5 U.S.C. §§ 
551, 553). 

On October 10, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' The case 
was referred to the Judicial Officer for decision on December 28, 1990. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Based upon a careful consideration of the record, a $1,000 civil penalty is 
being assessed. 


Findings of Fact 


1, Billy Rowan is an individual whose business address is Route 1, Box 
357, New Albany, Mississippi 38652. 

2. On or about September 1, 1988, the respondent moved interstate an 
Equine Infectious Anemia reactor horse from New Albany Stockyards, New 
Albany, Mississippi, to M & R Packing Company, Walterboro, South Carolina. 
This horse was not officially identified as a reactor. 

3. On or about September 1, 1988, the respondent moved interstate an 
Equine Infectious Anemia reactor horse from New Albany Stockyards, New 
Albany, Mississippi, to M &R Packing Company, Walterboro, South Carolina. 
This horse was not accompanied by a certificate. 


Conclusions 


Respondent’s failure to file an answer constitutes a default, a waiver of the 
rights to a hearing and the admission of the truth and accuracy of all material 
factual allegations expressed in the complaint, pursuant to the Department’s 
Rules of Practice (7 C.F.R. §§ 1.136(c), .139). Although the ALJ correctly 
concluded that respondent violated the applicable regulation (9 C.F.R. 
§ 75.4(b)), he held that no civil penalty could be imposed because the 
regulation does not inform the public that a violation of the regulation could 
lead to the imposition of a civil penalty. However, there is no requirement in 
the Administrative Procedure Act, or elsewhere, that the regulation advise the 
public of the fact that violation of the regulation may subject the violator to 
a civil penalty. Congress informed the public of that fact when it amended the 
statute to provide for civil penalties for violations of the regulations issued 
under the Act. Where Congress has provided by statute for a civil penalty for 
certain conduct (violation of a regulation), there is no requirement that the 
regulation also inform the public of the consequences of violation of the 
regulation. 

For the foregoing reasons, and for the reasons set forth in Complainant’s 
Brief in Support of Complainant’s Petition of Appeal, the following order 
should be issued. 
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Order 


The respondent is hereby assessed a civil penalty of $1,000. This penalty 
shall be payable to the "Treasurer of the United States," by certified check or 
money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order on respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 89-66. 


In re: FLYING TIGER LINE, INC. 
A.Q. Docket No. 89-19. 
Decision and Order filed January 15, 1991. 


Consent decision — Importation and exportation of horses — Regulations have force and effect 
of law — Regulations do not have to advise public of consequences of violation — Civil 
penalties. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent violated 
a regulation issued under the Cattle Contagious Disease Act of February 2, 1903, but holding 
that a civil penalty cannot be assessed because the Secretary did not comply with the 
Administrative Procedure Act. The Judicial Officer assessed a $2,000 civil penalty (in an 
attached consent decision), holding that where a statute is amended to authorize civil penalties 
for a violation of regulations issued under the statute, there is no requirement in the 
Administrative Procedure Act, or elsewhere, that the regulation advise the public of the fact that 
violation of the regulation may subject the violator to a civil penalty. The Judicial Officer also 
held that the Secretary’s authority to issue regulations as to “livestock” and "animals" 
encompasses regulations as to horses, and that import regulations under 21 U.S.C. § 111 have 
the force and effect of law. 
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Kathiecen Reiley, for Complainant. 

Christine P. Richards, Memphis, TN, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Cattle Contagious Disease Act of February 2, 1903, as amended (21 
U.S.C. §§ 111, 120, 122), for the violation in 1985 of regulations issued under 
the Act (9 C.F.R. §§ 92.2(a), .15(a), .16). On July 19, 1990, Administrative 
Law Judge Paul Kane (ALJ) filed an Initial Decision and Order dismissing the 
complaint. The ALJ concluded that the Act does not authorize regulations 
involving the international shipment of horses, that import regulations under 
21 U.S.C. § 111 do not have the force and effect of law, and that a civil 
penalty could not be imposed because the Secretary did not comply with the 
Administrative Procedure Act (5 U.S.C. §§ 551, 553). 

On October 5, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case 
was referred to the Judicial Officer for decision on December 19, 1990. 

The ALJ’s view that the Secretary’s authority to issue regulations as to 
"livestock" (21 U.S.C. § 120) and "animals" (21 U.S.C. § 111) does not 
encompass regulations as to horses is rejected because the plain words of the 
statute clearly apply to horses. If additional discussion were needed, I agree 
with the discussion in complainant’s appeal brief. In addition, I agree with the 
view in complainant’s appeal brief that the regulations under 21 U.S.C. § 111 
have the force and effect of law. 

As to the ALJ’s view that no civil penalty could be imposed because the 
regulations, promulgated before the Act was amended in 1983 to authorize 
civil penalties for a violation of the regulations, do not inform the public that 
a violation of the regulations could lead to the imposition of a civil penalty, 
there is no requirement in the Administrative Procedure Act, or elsewhere, 
that the regulations advise the public of the fact that violation of the 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
US.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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regulations may subject the violator to a civil penalty. Congress informed the 
public of that fact when it amended the statute to provide for civil penalties 
for violations of the regulations issued under the Act. Where Congress has 
provided by statute for a civil penalty for certain conduct (violation of a 
regulation), there is no requirement that the regulation also inform the public 
of the consequences of violation of the regulation. 

Since respondent’s violations occurred long after the amendatory, 
congressional action authorizing civil penalties for violation of the regulations 
issued under the Act, there is no issue of retroactivity in this case. 

For the foregoing reasons, the following Consent Decision agreed to by the 
parties (attached hereto) should be issued. 


Order 


The Initial Decision issued by the ALJ is vacated, and the attached 
Consent Decision shall become effective on the day upon which service of this 
Order is made on respondent. 


In re: HERMAN LEE HALL, JR. 
A.Q. Docket No. 89-26. 
Decision and Order filed January 15, 1991. 


Consent decision — Interstate movement of cattle — Regulations do not have to advise public 
of consequences of violation — Civil penalty. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent violated 
a regulation issued under the Cattle Contagious Disease Act of February 2, 1903, but holding 
that a civil penalty cannot be assessed because the Secretary did not comply with the 
Administrative Procedure Act. The Judicial Officer assessed a $250 civil penalty, holding that 
where a statute is amended to authorize civil penalties for a violation of regulations issued under 
the statute, there is no requirement in the Administrative Procedure Act, or elsewhere, that the 
regulation advise the public of the fact that violation of the regulation may subject the violator 
to a civil penalty. 


Joseph P. Pembroke, for Complainant. 

Stan Smith, Florence, AL, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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This is an administrative proceeding for the assessment of a civil penalty 
under the Cattle Contagious Disease Act of February 2, 1903, as amended (21 
USS.C. § 122), for a violation in 1985 of a regulation issued under the Act (9 
C.F.R. § 78.8(a)). On August 29, 1990, Administrative Law Judge Paul Kane 
(ALJ) filed an Initial Decision and Order finding that respondent violated the 
regulation, as alleged (because respondent consented to a $250 civil penalty), 
but he concluded that a civil penalty cannot be imposed because the Secretary 
did not comply with the Administrative Procedure Act (5 U.S.C. §§ 551, 553). 

On October 23, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' The case 
was referred to the Judicial Officer for decision on December 19, 1990. 

Although the ALJ concluded that respondent violated the applicable 
regulation (9 C.F.R. § 78.8(a)), he held that no civil penalty could be imposed 
because the regulation does not inform the public that a violation of the 
regulation could lead to the imposition of a civil penalty. However, there is 
no requirement in the Administrative Procedure Act, or elsewhere, that the 
regulation advise the public of the fact that violation of the regulation may 
subject the violator to a civil penalty. Congress informed the public of that 
fact when it amended the statute to provide for civil penalties for violations 
of the regulations issued under the Act. Where Congress has provided by 
statute for a civil penalty for certain conduct (violation of a regulation), there 
is no requirement that the regulation also inform the public of the 
consequences of violation of the regulation. 

Since respondent’s violations occurred long after the amendatory, 
congressional action authorizing civil penalties for violation of the regulations 
issued under the Act, there is no issue of retroactivity in this case. 

Moreover, since the parties consented to a decision imposing a $250 civil 
penalty, the ALJ had no authority or jurisdiction to challenge the 
Department’s compliance with the Administrative Procedure Act (7 C.F.R. § 
1.138). 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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For the foregoing reasons, and for the reasons set forth in Complainant’s 
Brief in Support of Complainant’s Petition of Appeal, the following Consent 
Decision agreed to by the parties (attached hereto) should be issued. 


Order 


The Initial Decision issued by the ALJ is vacated, and the attached 
Consent Decision shall become effective on the day upon which service of this 
Order is made on respondent. 


In re: ARTHUR CAMENZIND. 
A.Q. Docket No. 90-16. 
Decision and Order filed January 15, 1991. 


Failure to file an answer — Interstate movement of cattle without a certificate — Regulations 
do not have to advise public of consequences of violation — Civil penalties. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent violated 
a regulation issued under the Cattle Contagious Disease Act of February 2, 1903, but holding 
that a civil penalty cannot be assessed because the Secretary did not comply with the 
Administrative Procedure Act. The Judicial Officer assessed a $1,000 civil penalty, holding that 
where a statute is amended to authorize civil penalties for a violation of regulations issued under 
the statute, there is no requirement in the Administrative Procedure Act, or elsewhere, that the 
regulation advise the public of the fact that violation of the regulation may subject the violator 
to a civil penalty. 


Linda Gafford, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Cattle Contagious Disease Act of February 2, 1903, as amended (21 
USS.C. § 122), for violations in 1986 and 1987 of a regulation issued under the 
Act (9 C.F.R. § 78.9(b)(3)(ii)). On August 29, 1990, Administrative Law 
Judge Paul Kane (ALJ) filed an Initial Decision and Order finding that 
respondent violated the regulation, as alleged (because respondent failed to 
file an answer), but he concluded that a civil penalty cannot be imposed 
because the Secretary did not comply with the Administrative Procedure Act 
(5 U.S.C. §§ 551, 553). 
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On October 10, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case 
was referred to the Judicial Officer for decision on December 19, 1990. 

Based upon a careful consideration of the record, civil penalties totalling 
$1,000 are being assessed ($500 per violation). 


Findings of Fact 


1. Arthur Camenzind is an individual with a mailing address of 10406 
State Street, Omaha, Nebraska 68124. 

2. During the period from December 10, 1986, to January 14, 1987, 
respondent moved interstate from Nebraska to Visalia, California, one test- 
eligible heifer with eartag number 41VEB8637. The heifer was not 
accompanied by a certificate showing individual identification and test results. 

3. During the period from January 14, 1987, to January 21, 1987, 
respondent moved interstate from Nebraska to Tipton, California, one test- 
eligible heifer with eartag number 46VTLO0845._ The heifer was not 
accompanied by a certificate showing individual identification and test results. 


Conclusions 


Respondent’s failure to file an answer constitutes a default, a waiver of the 
rights to a hearing and the admission of the truth and accuracy of all material 
factual allegations expressed in the complaint, pursuant to the Department’s 
Rules of Practice (7 C.F.R. §§ 1.136(c), .139). Although the ALJ correctly 
concluded that respondent violated the applicable regulation (9 C.F.R. 


§ 78.9(b)(3)(ii)), he held that no civil penalty could be imposed because the 
regulation does not inform the public that a violation of the regulation could 


lead to the imposition of a civil penalty. However, there is no requirement in 
the Administrative Procedure Act, or elsewhere, that the regulation advise the 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in S U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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public of the fact that violation of the regulation may subject the violator to 
a civil penalty. Congress informed the public of that fact when it amended the 
statutes to provide for civil penalties for violations of the regulations issued 
under the Acts. Where Congress has provided by statute for a civil penalty 
for certain conduct (violation of a regulation), there is no requirement that the 
regulation also inform the public of the consequences of violation of the 
regulation. 

Since respondent’s violations occurred long after the amendatory, 
congressional action authorizing civil penalties for violation of the regulations 
issued under the Act, there is no issue of retroactivity in this case. 

For the foregoing reasons, and for the reasons set forth in Complainant’s 
Brief in Support of Complainant’s Appeal Petition, the following order should 
be issued. 


Order 


The respondent is hereby assessed civil penalties totalling $1,000. These 
penalties shall be payable to the "Treasurer of the United States," by certified 
check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within. 30 days after service of this order on respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 90-16. 
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In re: NEAL ELBERT TODD. 
A.Q. Docket No. 90-18. 
Decision and Order filed January 15, 1991. 


Consent decision — Importation of bird without quarantining at port of entry — Regulations 
do not have to advise public of consequences of violation — Civil penalty. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) finding that respondent violated 
regulations issued under the Cattle Contagious Disease Act of February 2, 1903, but holding that 
a civil penalty cannot be assessed because the Secretary did not comply with the Administrative 
Procedure Act. The Judicial Officer assessed a $500 civil penalty, holding that where a statute 
is amended to authorize civil penalties for a violation of regulations issued under the statute, 
there is no requirement in the Administrative Procedure Act, or elsewhere, that the regulation 
advise the public of the fact that violation of the regulation may subject the violator to a civil 


penalty. 


Linda Gafford, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Cattle Contagious Disease Act of February 2, 1903, as amended (21 


USS.C. §§ 111, 120, 122), for the violation in 1989 of regulations issued under 
the Act (9 C.F.R. §§ 92.2(a), .11(e)). On August 29, 1990, Administrative Law 
Judge Paul Kane (ALJ) filed an Initial Decision and Order finding that 
respondent violated the regulations, as alleged, but he concluded that a civil 
penalty cannot be imposed because the Secretary did not comply with the 
Administrative Procedure Act (5 U.S.C. §§ 551, 553). 

On October 10, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). The case 
was referred to the Judicial Officer for decision on December 19, 1990. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Although the ALJ concluded that respondent violated the applicable 
regulations, he held that no civil penalty could be imposed because the 
regulations, promulgated before the Act was amended in 1983 to authorize 
civil penalties for a violation of the regulations, do not inform the public that 
a violation of the regulations could lead to the imposition of a civil penalty. 
However, there is no requirement in the Administrative Procedure Act, or 
elsewhere, that the regulations advise the public of the fact that violation of the 
regulations may subject the violator to a civil penalty. Congress informed the 
public of that fact when it amended the statute to provide for civil penalties 
for violations of the regulations issued under the Act. Where Congress has 
provided by statute for a civil penalty for certain conduct (violation of a 
regulation), there is no requirement that the regulation also inform the public 
of the consequences of violation of the regulation. 

Since respondent’s violations occurred long after the amendatory, 
congressional action authorizing civil penalties for violation of the regulations 
issued under the Act, there is no issue of retroactivity in this case. 

For the foregoing reasons, and for the reasons set forth in Complainant’s 
Brief in Support of Petition to Appeal, the following Consent Decision agreed 
to by the parties (attached hereto) should be issued. 


Order 


The Initial Decision issued by the ALJ is vacated, and the attached 
Consent Decision shall become effective on the day upon which service of this 
Order is made on respondent. 


In re: JANINE AIDA RODRIGUEZ. 
A.Q. Docket No. 331. 
Decision and Order filed January 29, 1991. 


Importation of horses at non-designated port of entry, without application for inspection and 
inspection, without declaration of import and certificate, and without quarantine — Regulations 
have force and effect of law — Regulations do not have to advise public of consequences of 
violation — Civil penalties — Double jeopardy. 


The Judicial Officer reversed the decision by Judge Kane (ALJ) firding that respondent violated 
regulations issued under the Cattle Contagious Disease Act of February 2, 1903, but holding that 
a civil penalty cannot be assessed because the Secretary did not comply with the Administrative 
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Procedure Act. The Judicial Officer assessed a $2,500 civil penalty, holding that where a statute 
is amended to authorize civil penalties for a violation of regulations issued under the statute, 
there is no requirement in the Administrative Procedure Act, or elsewhere, that the regulations 
advise the public of the fact that violation of the regulations may subject the violator to a civil 
penalty. The Judicial Officer also held that the Secretary’s authority to issue regulations as to 
"livestock" and “animals” encompasses regulations as to horses, and that import regulations under 
21 U.S.C. § 111 have the force and effect of law. Double jeopardy does not preclude the 
assessment of a civil penalty, notwithstanding the $1,000 Customs penalty involving the same 
circumstances. 


Lori Ben McClave-Monfort, for Complainant 

Albert Armendariz, Sr., El Paso, TX, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Cattle Contagious Disease Act of February 2, 1903, as amended (21 
USS.C. §§ 111, 120, 122), for the violation in 1986 of regulations issued under 
the Act. On July 19, 1990, Administrative Law Judge Paul Kane (ALJ) filed 
an Initial Decision and Order dismissing the complaint. The ALJ concluded 
that the Act does not authorize regulations involving the importation of 
horses, that import regulations under 21 U.S.C. § 111 do not have the force 
and effect of law, and that a civil penalty could not be imposed because the 
Secretary did not comply with the Administrative Procedure Act (5 U.S.C. §§ 
551, 553). 

On October 5, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).' The case 
was referred to the Judicial Officer for decision on January 19, 1991. 

Based upon a careful consideration of the record, civil penalties totalling 
$2,500 are being assessed. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Findings of Fact 


1. Janine Aida Rodriguez is an individual whose address is P.O. Box 63, 
Presidio, Texas 79845. 

2. On or about March 1986, Ms. Rodriguez imported two horses from 
Chihuahua, Mexico, into the United States. Ms. Rodriguez did not enter 
these horses into the United States at a designated port of entry; did not 
deliver an application for inspection to the veterinary inspector at a port of 
entry; did not deliver two copies of a declaration to import to a Customs 
Collector at a port of entry; and did not enter these animals post-inspection, 
with certificates, or post-quarantine. 


Conclusions 


The ALJ’s view that the Secretary’s authority to issue regulations as to 
"livestock" (21 U.S.C. § 120) and “animals” (21 U.S.C. § 111) does not 
encompass regulations as to horses is rejected because the plain words of the 
statute clearly apply to horses. If additional discussion were needed, I agree 
with the discussion in complainant’s appeal brief. In addition, I agree with the 
view in complainant’s appeal brief that the regulations under 21 U.S.C. § 111 
have the force and effect of law. See In re Flying Tiger Line, Inc., 50 Agric. 
Dec. 371 (Jan. 15, 1991). 

As to the ALJ’s view that no civil penalty could be imposed because the 
regulations, promulgated before the Act was amended in 1983 to authorize 
civil penalties for a violation of the regulations, do not inform the public that 
a violation of the regulations could lead to the imposition of a civil penalty, 
there is no requirement in the Administrative Procedure Act, or elsewhere, 
that the regulations advise the public of the fact that violation of the 
regulations may subject the violator to a civil penalty. Congress informed the 
public of that fact when it amended the statute to provide for civil penalties 
for violations of the regulations issued under the Act. Where Congress has 
provided by statute for a civil penalty for certain conduct (violation of a 
regulation), there is no requirement that the regulation also inform the public 
of the consequences of violation of the regulation. 

Since respondent’s violations occurred long after the amendatory, 
congressional action authorizing civil penalties for violation of the regulations 
issued under the Act, there is no issue of retroactivity in this case. 

Under the Department’s present sanction policy, civil penalties totalling 
$3,000 would normally be assessed against respondent. In re Bobo, 49 Agric. 
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Dec. 849 (Oct. 31, 1990); In re Kaplinsky, 47 Agric. Dec. 613 (1988). But since 
it is appropriate to consider the combined effect of the sanction here and the 
$1,000 civil penalty paid to the Customs officials (In re Indiana Slaughtering 
Co., 35 Agric. Dec. 1822, 1831 n. 8 (1976), aff'd sub nom. Indiana Slaughtering 
Co. v. Bergland, No. 76-3949 (E.D. Pa. Aug. 1, 1977)), the civil penalties will 
be reduced to $2,500. The argument in Respondent’s Brief in Opposition to 
Complainant’s Petition of Appeal, that double jeopardy would preclude the 
assessment of a civil penalty here, in view of the $1,000 Customs penalty, is 
without merit. In re Magic Valley Potato Shippers, Inc., 40 Agric. Dec. 1557, 
1565-68 (1981), aff'd per curiam, 702 F.2d 840 (9th Cir. 1983). 

For the foregoing reasons, and for the reasons set forth in complainant’s 
appeal brief, the following order should be issued. 


Order 


The respondent is hereby assessed civil penalties totalling $2,500. These 
penalties shall be payable to the "Treasurer of the United States," by certified 
check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order on respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 331. 
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In re: DANIEL CANO. 
A.Q. Docket No. 318. 
Decision and Order filed February 14, 1991. 


Movement of a horse from Mexico into the United States at location not designated a port of 
entry — Without delivering to veterinary inspector an application for inspection — Without 
delivering to collector of customs copies of a declaration of import — Without having the horse 
inspected — Without having an inspection certificate — Without holding the horse in 
quarantine — Failure to file answer to complaint — Civil penalty. 


The Judicial Officer reversed the order by Chief Judge Palmer (ALJ) assessing a civil penalty 
of $1,000 for violating the Act of February 2, 1903, and regulations (9 C.F.R. Part 92) involving 
the movement of one horse from Chihuahua, Mexico, into the United States, at a location that 
was not a designated port of entry, without delivering to the veterinary inspector an application 
for inspection, without delivering copies of a declaration of import to the collector of customs, 
without having the horse inspected, without having an inspection certificate, and without holding 
the horse in quarantine, as required. The ALJ held that only a single violation occurred, but the 
Judicial Officer assessed civil penalties of $3,000, holding that six violations occurred. 
Respondent’s failure to file a timely answer constitutes an admission of the allegations in the 
complaint and a waiver of hearing. 


Patrice Harps, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Cattle Contagious Disease Act of February 2, 1903, as amended (21 
U.S.C. §§ 111, 120, 122), for the alleged violation of regulations issued under 
the Act relating to the importation of a horse from Mexico (7 C.F.R. Part 92). 
On September 9, 1988, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) filed an Initial Decision and Order assessing a $1,000 civil penalty. 

On October 21, 1988, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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was referred to the Judicial Officer for decision on February 8, 1991. The 
record does not show why the case was not referred to the Judicial Officer 
until more than 26 months after the respondent failed to respond to 
complainant’s appeal. 

Based upon a careful consideration of the record, civil penalties totalling 
$3,000 are being assessed. 

This proceeding was instituted by a complaint issued by the Administrator 
of the Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture (USDA). Copies of the complaint and the Rules 
of Practice Governing Proceedings Under the Act were personally served 
upon the respondent on June 25, 1987. 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136) 
applicable to this proceeding, the respondent was informed in the complaint 
and the accompanying letter from the Hearing Clerk that an answer should 
be filed with the Hearing Clerk within 20 days after service of the complaint, 
and that failure to file an answer to, or plead specifically to, any allegations 
in the complaint would constitute an admission of each allegation pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139), and a waiver of 
hearing. The letter from the Hearing Clerk also advised the respondent that 
failure to request an oral hearing within the time for filing an answer would 
constitute a waiver on respondent’s part of an oral hearing (7 C.F.R. § 
1.141(a)). Respondent’s answer requests an oral hearing; however, it does not 
plead specifically to any allegation in the complaint, and was not filed 20 days 
after service of the complaint. 

Respondent’s failure to file an answer within the time provided under 
section 1.136(a), and failure to deny or otherwise respond to the allegations 
in the complaint, constitute an admission of such allegations, pursuant to 
section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). Admission of 
all the material allegations contained in the complaint constitutes a waiver of 
an oral hearing. There being no basis for a hearing, the material allegations 
of fact in the complaint are adopted and set forth as the Findings of Fact. 


Findings of Fact 


1. Daniel Cano, respondent, is an individual whose address is P.O. Box 
306, Anthony, New Mexico 88021. 

2. On or about April 9, 1985, the respondent moved one horse from 
Chihuahua, Mexico, into the United States, in violation of sections 92.2, 
92.8(a) and 92.39’ of the regulations (9 C.F.R. §§ 92.2, .8(a), .39), because the 
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horse did not enter the United States at a designated port of entry, as 
required. 

3. On or about April 9, 1985, the respondent moved one horse from 
Chihuahua, Mexico, into the United States, in violation of sections 92.2 and 
92.31(b) of the regulations (9 C.F.R. §§ 92.2, .31(b)), because the respondent 
did not deliver to the veterinary inspector at the port of entry an application 
for inspection, as required. 

4. On or about April 9, 1985, the respondent moved one horse from 
Chihuahua, Mexico, into the United States, in violation of sections 92.2, 92.7 
and 92.32 of the regulations (9 C.F.R. §§ 92.2, .7, .32), because the respondent 
did not deliver two copies of a declaration of import to the collector of 
customs at the port of entry, as required. 

5. On or about April 9, 1985, the respondent moved one horse from 
Chihuahua, Mexico, into the United States, in violation of sections 92.2, 
92.11(d), 92.33 and 92.39 of the regulations (9 C.F.R. §§ 92.2, .11(d), .33, .39), 
because the horse was brought into the United States without having been 
inspected, as required. 

6. On or about April 9, 1985, the respondent moved one horse from 
Chihuahua, Mexico, into the United States, in violation of sections 92.2, 92.17 
and 92.39 of the regulations (9 C.F.R. §§ 92.2, .17, .39), because the horse was 
brought into the United States without being accompanied by a certificate, as 
required, 

7. On or about April 9, 1985, the respondent moved one horse from 
Chihuahua, Mexico, into the United States, in violation of sections 92.2, 
92.11(d), 92.34 and 92.39 of the regulations (9 C.F.R. §§ 92.2, .11(d), .34, .39), 
because the horse was brought into the United States without having remained 
in quarantine until negative results to the port of entry tests were obtained, 
as required. 


Conclusions 


By reason of the Findings of Fact set forth above, the respondent has 
violated the Act and the regulations promulgated thereunder. 
The ALJ assessed a civil penalty of $1,000, stating (Initial Decision at 3): 


Inasmuch as the various violations alleged involved one incident, the 
maximum penalty for a single violation has been concluded to be the 
appropriate sanction. 
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However, although the violations involved the importation of a single horse 
from Mexico into the United States, respondent’s conduct violated six separate 
requirements of the regulations and, therefore, it is appropriate to assess a 
civil penalty for each of the six separate violations. See, e.g., In re Bejarano, 
46 Agric. Dec. 925 (1987); In re McDaniel, 45 Agric. Dec. 2255 (1986). 

The ALJ also referred to the alleged hardship that a $3,000 civil penalty 
would impose on respondent, but “an unsubstantiated, alleged inability to pay 
a civil penalty, which is otherwise statutorily proper for the Secretary to assess, 
is not relevant." In re McDaniel, supra, 45 Agric. Dec. at 2265. 

For the foregoing reasons, the following order should be issued. 


Order 


Respondent Daniel Cano is hereby assessed a civil penalty of $3,000, which 
shall be payable to the "Treasurer of the United States," by certified check or 
money order, and which shall be sent to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order on respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 318. 


In re: LAMONT J. CLARK. 
A.Q. Docket No. 89-32. 
Decision and Order filed February 14, 1991. 


Untreated garbage — Civil penalty — Appeal received late by Hearing Clerk, but filed timely 
with complainant’s attorney, accepted as timely. 


The Judicial Officer affirmed the order by Judge Bernstein (ALJ) assessing a civil penalty of 
$3,000 against respondent because of 12 violations involving untreated garbage. Respondent’s 
appeal, filed with the Hearing Clerk after the effective date of the ALJ’s order, is accepted as 
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timely because respondent is appearing pro se, and his appeal was received in the Department’s 
mail room, addressed to complainant’s attorney, 10 days before the effective date of the ALJ’s 
order. The amount of the civil penalty, challenged by respondent, is consistent with the 
Department’s settled policy with respect to this type of proceeding. 


Gabrielle Siman, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Swine Health Protection Act 
(7 U.S.C. § 3801 et seg.). An Initial Decision and Order was issued on 
November 21, 1990, by Administrative Law Judge Edwin S. Bernstein (ALJ) 
assessing a civil penalty of $3,000 against respondent because of 12 violations 
involving untreated garbage. 

On February 6, 1991, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
USS.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ On February 6, 
1991, the case was referred to the Judicial Officer for examination of 
respondent’s appeal. 

Based upon a careful consideration of the record, the Initial Decision and 
Order is adopted as the final Decision and Order in this case, with a few 
trivial changes, and with the effective date of the order changed in view of the 
appeal. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding was instituted under the Swine Health Protection Act, as 
amended (Act) (7 U.S.C. § 3801 et seq.), and the regulations promulgated 
thereunder (9 C.F.R. § 166.1 et seq.) by a Complaint, filed on March 9, 1989, 
by the Administrator of the Animal and Plant Health Inspection Service 
(APHIS) alleging that the Respondent violated the Act and regulations 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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promulgated thereunder (9 C.F.R. §§ 166.1 et seq., 167.1 et seg. and 7 C.F.R. 
§ 1.130 et seq.). This Complaint was duly served on the Respondent by 
certified mail on or about January 31, 1990, along with a copy of the rules of 
practice which govern proceedings under the Act. 

Respondent was informed in the Complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the Complaint, that failure to deny or otherwise respond or plead 
specifically to any allegation in the Complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of the allegations in the Complaint and a 
waiver of hearing. 

Respondent failed to file an answer within the time, prescribed by section 
1.136(a) of the rules of practice and failed to deny or respond specifically to 
all allegations in the Complaint. This constitutes an admission of the 
allegations in the Complaint and waiver of hearing pursuant to sections 
1.136(c) and 1.139 of the rules of practice (7 C.F.R. §§ 1.136(c), .139). 

Because no basis for a hearing exists, the material allegations of fact in the 
Complaint are adopted and set forth below as Findings of Fact. 


Findings of Fact 


I 
Lamont J. Clark, hereinafter referred to as the Respondent, is an 
individual whose mailing address is R.F.D. 1, Laconia, New Hampshire. 
II 
On or about February 12, 1986, the Respondent fed garbage to swine, in 
violation of section 166.2(a) of the regulations (9 C.F.R. § 166.2(a)), in that 
the garbage was not treated, as required. 
Il 
On or about February 21, 1986, the Respondent stored untreated garbage, 
in violation of section 166.4(a) of the regulations (9 C.F.R. § 166.4(a)), in that 
untreated garbage was not stored in covered and leakproof containers, as 
required. 
IV 
On or about February 25, 1986, the Respondent fed garbage to swine, in 
violation of section 166.2(a) of the regulations (9 C.F.R. § 166.2(a)), in that 
the garbage was not treated, as required. 
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Vv 
On or about July 11, 1986, the Respondent fed garbage to swine, in 
violation of section 166.2(a) of the regulations (9 C.F.R. § 166.2(a)), in that 
the garbage was not treated, as required. 
VI 
On or about August 17, 1987, the Respondent stored untreated garbage, 
in violation of section 166.4(a) of the regulations (9 C.F.R. § 166.4(a)), in that 
untreated garbage was not stored in covered and leakproof containers, as 
required. 
VII 
On or about August 20, 1987, the Respondent fed garbage to swine, in 
violation of section 166.2(a) of the regulations (9 C.F.R. § 166.2(a)), in that 
the garbage was not treated, as required. 
Vill 
On or about August 20, 1987, the Respondent allowed untreated garbage 
in swine feeding areas in violation of section 166.6 of the regulations (9 C.F.R. 
§ 166.6). 
IX 
On or about August 20, 1987, the Respondent stored untreated garbage, 
in violation of section 166.4(a) of the regulations (9 C.F.R. § 166.4(a)), in that 
untreated garbage was not stored in covered and leakproof containers, as 
required. 
Xx 
On or about August 20, 1987, the Respondent allowed drainage from 
untreated garbage into an area accessible to swine in violation of section 
166.3(b) of the regulations (9 C.F.R. § 166.3(b)). 
XI 


On or about October 16, 1987, the Respondent fed garbage to swine, in 
violation of section 166.2(a) of the regulations (9 C.F.R. § 166.2(a)), in that 
the garbage was not treated, as required. 

XII 

On or about October 16, 1987, the Respondent allowed untreated garbage 
in swine feeding areas in violation of section 166.6 of the regulations (9 C.F.R. 
§ 166.6). 


XII 
On or about October 16, 1987, the Respondent allowed drainage from 
untreated garbage into an area accessible to swine in violation of section 
166.3(b) of the regulations (9 C.F.R. § 166.3(b)). 
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Conclusions 


Since the Respondent has failed to file a timely answer responding to the 
material allegations of the complaint, Respondent has admitted all the 
material allegations of the complaint and waived his right to a hearing. The 
civil penalty of six thousand dollars ($6,000.00), as requested in the complaint, 
is reduced by one-half the original amount to three thousand dollars 
($3,000.00), in accordance with the Judicial Officer’s decisions in In re 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and In re Richard Duran Lopez, 
44 Agric. Dec. 2201 (1985). By reason of the Findings of Fact set forth above, 
Respondent has violated the Act and the regulations issued under the Act. 
Therefore, the following Order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL GFFICER 


Respondent’s appeal was not received by the Hearing Clerk until 
February 6, 1991, after the effective date of the ALJ’s order, which was 
January 28, 1991. However, since respondent is appearing pro se, and his 
appeal was received in the Department’s mail room, addressed to 
complainant’s attorney, 10 days before the effective date of the ALJ’s order, 


the appeal will be allowed as a timely appeal. 

Nonetheless, respondent’s appeal involves only the amount of the civil 
penalty, which is consistent with the Department’s settled policy with respect 
to this type of proceeding. In re Bobo, 49 Agric. Dec. 849, slip op. at 5 
(Oct. 31, 1990). Accordingly, respondent’s appeal affords no basis for 
overturning the ALJ’s order. 

For the foregoing reasons, the following order should be issued. 


Order 


Respondent is assessed a civil penalty of $3,000, which shall be made 
payable to the "Treasurer of the United States," by certified check or money 
order. The payment shall be forwarded, within 30 days of service upon the 
Respondent of this Decision and Order, to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 
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The Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 89-32. 


In re: LAMONT J. CLARK. 
A.Q. Docket No. 89-32. 
Order Denying Petition for Reconsideration filed February 27, 1991. 


Civil penalty — Inability to pay irrelevant. 


The Judicial Officer denied a petition for reconsideration, holding that the fact respondent is 
unable to pay a $3,000 civil penalty is no basis for overturning the penalty. 


Order issued by Donald A. Campbell, Judicial Officer. 


On February 25, 1991, respondent filed a petition to reconsider the order 
filed February 14, 1991, in this proceeding. Respondent’s petition attaches 
copies of his letters to the Department dated January 10, 1991, and 
February 5, 1991. Both of those letters were in the file when I issued my 
Decision and Order in this case, but were not regarded as persuasive. 


Similarly, respondent’s petition for reconsideration argues only that 
respondent is unable to pay the $3,000 civil penalty, but that is no basis for 
overturning the civil penalty imposed, which is consistent with the 
Department’s settled policy with respect to this type of proceeding. See Jn re 
Bobo, 49 Agric. Dec. 849, slip op. at 5 (Oct. 31, 1990). 

For the foregoing reasons, the following order should be issued. 


Order 


Respondent’s petition for reconsideration is denied. Payment of the civil 
penalty previously ordered shall be made within 30 days of service of this 
order upon the respondent. 
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In re: STEVEN THOMPSON and DARRELL MOORE. 
A.Q. Docket No. 89-55. 
Decision and Order as to Darrell Moore filed March 6, 1991. 


Interstate movement of brucellosis-exposed cattle without an accompanying permit — Arranging 
for transportation — Brucellosis Eradication Program — "Moved" includes “aided, induced or 
caused to be moved" — Civil penalty. 


The Judicial Officer reversed the Decision and Order by Judge Baker (ALJ) dismissing the 
complaint as to respondent Moore. The Judicial Officer assessed a civil penalty of $1,000 under 
the Act of February 2, 1903, because respondent Moore moved 11 brucellosis-exposed calves 
from Missouri to Texas without the required permit, in violation of 9 C.F.R. § 78.8(a)(2). By 
arranging for the transportation of the calves and the trucker, respondent Moore "moved" the 
animals, as that term is defined in the regulations, even though he was not the owner and 
received no compensation from the owner. The term "moved" is defined to mean "[s]hipped, 
transported, delivered, or received for movement, or otherwise aided, induced, or caused to be 
moved." A $1,000 civil penalty is appropriate to serve as an effective deterrent for this serious 
violation of the Brucellosis Eradication Program. 


Jeffrey D. Kirmsse, for Complainant. 


Respondent, Pro se. 
Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122), 
for violations of the Act and the regulations promulgated thereunder (9 C.F.R. 
§ 78.1 et seq.), governing the interstate movement of cattle. A consent 
decision against respondent Steven Thompson was filed September 29, 1989, 
by Administrative Law Judge Dorothea A. Baker (ALJ), assessing a $500 civil 
penalty. An initial Decision and Order was filed by the ALJ on June 28, 1990, 
dismissing the complaint as to respondent Darrell Moore. 

On July 31, 1990, complainant appealed the dismissal of the complaint as 
to respondent Darrell Moore to the Judicial Officer, to whom final 
administrative authority to decide the Department’s cases subject to 5 U.S.C. 
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§§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case was referred 
to the Judicial Officer for decision on October 18, 1990. 

Based upon a careful consideration of the record, I am assessing a $1,000 
civil penalty against respondent Darrell Moore. 


Findings of Fact 


1. Respondent Darrell Moore is an individual whose mailing address is 
Route 1, Bois d’Arc, Missouri 65612. 

2. Respondent Darrell Moore has been a cattle and livestock dealer in the 
Springfield, Missouri, area for approximately the past 20 years, and is bonded 
with the Packers and Stockyards Administration of the United States 
Department of Agriculture as a livestock dealer. 

3. Respondent Steven Thompson, on or about February 2, 1988, 
purchased 16 "B" branded, brucellosis-exposed calves from Pocahontas 
Livestock Auction, Inc., Pocahontas, Arkansas 72455. 

4. Respondent Steven Thompson, on or about February 2, 1988, was 
issued a Permit for Movement of Restricted Animals (VS Form 1-27), 
allowing for the consignment of said 16 calves to Sparta Packing Company, 
Doyle, Tennessee. 

5. Investigation disclosed that Sparta Packing Company, Doyle, Tennessee, 
has been closed since December 1986, and, therefore, could not have received 
the 16 "B" branded, brucellosis-exposed calves from Steven Thompson in 
February 1988. 

6. Although a Permit for Movement of Restricted Animals (VS Form 1- 
27) was issued on or about February 2, 1988, consigning the 16 "B" branded, 
brucellosis-exposed calves to Sparta Packing Company, Doyle, Tennessee, 
Steven Thompson instead moved said calves interstate from Pocahontas, 
Arkansas, into Missouri. 

7. Respondent Darrell Moore, on or about February 7, 1988, entered into 
an agreement with Steven Thompson, whereby respondent Darrell Moore 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. $§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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agreed to personally arrange for the interstate movement of the 16 "B" 
branded, brucellosis-exposed calves from Missouri into Texas, for slaughter. 

8. Respondents, Darrell Moore and Steven Thompson, on or about 
February 7, 1988, entered into an agreement, whereby Steven Thompson, 
and/or one of his agents/employees, would unload the 16 “B" branded, 
brucellosis-exposed calves onto a truck owned by respondent Darrell Moore, 
and respondent Darrell Moore’s truck would haul said cattle interstate from 
Missouri into Texas, for slaughter. 

9. On or about February 7, 1988, the 16 "B" branded, brucellosis-exposed 
calves were checked into the Springfield Regional Stock Yards Company in 
respondent Darrell Moore’s name. 

10. In mid-February 1988, respondent Darrell Moore personally 
contacted Mr. Donny Shuttlesworth at Tyler Packing Company, Tyler, Texas, 
and notified Mr. Shuttlesworth that he was arranging for the shipment of "B" 
branded, brucellosis-exposed calves to Tyler Packing Company. 

11. Onor about February 15, 1988, respondent Darrell Moore entered 
into an arrangement with Larry Roberts, whereby Larry Roberts agreed to 
unload the "B" branded, brucellosis-exposed calves held in respondent Darrell 
Moore’s name, from the Springfield Regional Stock Yards, Springfield, 
Missouri, and to haul said animals interstate from Missouri to Tyler Packing 
Company, Tyler,Texas, for the purpose of slaughter. 

12. During the period of time in which the "B" branded calves were held 
in respondent Darrell Moore’s name at the Springfield Regional Stock Yards 
(February 7-15, 1988), 4 of the 16 calves died. 

13. On or about February 15, 1988, the 12 remaining calves held in 
respondent Darrell Moore’s name were released from the Springfield 
Regional Stock Yards, Springfield, Missouri. 

14. On or about February 15, 1988, Larry Roberts, pursuant to the 
terms of the arrangement with respondent Darrell Moore, unloaded the 12 "B" 
branded, brucellosis-exposed calves, held in respondent Darrell Moore’s name, 
from the Springfield Regional Stock Yards, and hauled said animals to Tyler 
Packing Company, Tyler, Texas, for slaughter. 

15. In transit from Springfield, Missouri, to Tyler, Texas, one of the 12 
"B" branded calves died en route, leaving 11 animals remaining upon arrival 
at Tyler Packing Company, Tyler, Texas. 

16. Tyler Packing Company, Tyler, Texas, pursuant to internal plant 
policies and regulations, refused to slaughter the "B" branded calves, because 
the animals were too small. 
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17. Tyler Packing Company, Tyler, Texas, made arrangements with Mr. 
Hugh Soape to transport the 11 "B" branded calves, held in respondent 
Darrell Moore’s name, from Tyler Packing Company to Dixieland Packing 
Company, Longview, Texas. 

18. On or about February 16, 1988, Dixieland Packing Company, 
Longview, Texas, slaughtered 11 "B" branded, brucellosis-exposed calves, 
under the name of Moore Cattle Company, Springfield, Missouri. 

19. On or about February 26, 1988, Dixieland Packing Company, 
Longview, Texas, mailed to respondent Darrell Moore a check in the amount 
of $737.85, for the slaughter of the 11 "B" branded calves. 

20. On or about February 15, 1988, respondent Darrell Moore moved 
or was responsible for the interstate movement from Springfield, Missouri, 
into Texas of at least 11 cattle, without the required VS Form 1-27 permit for 
movement of restricted animals. 

21. Brucellosis is an infectious, contagious, and communicable disease 
of cattle, also capable of adversely affecting humans. 

22. The regulations set forth in Title 9, Code of Federal Regulations, 
Part 78, are an integral and significant part of the federal and state 
cooperative efforts to control and eradicate brucellosis. 

23. The State of Missouri is a Class "A" State, as designated by 9 C.F.R. 
§ 78.41(b) of Title 9, Code of Federal Regulations. 


Conclusions 
I. The Act and Regulations. 
21 US.C. § 122 provides: 


Any person, company, or corporation knowingly violating the 
provisions of this Act or the order or regulations made in pursuance 
thereof shall be guilty of a misdemeanor, and on conviction shall be 
punished by a fine of not less than one hundred dollars nor more than 
five thousand dollars, or by imprisonment of not more than one year, 
or by both such fine and imprisonment. Any person, company, or 
corporation violating such provisions, orders, or regulations may be 
assessed a civil penalty by the Secretary of Agriculture of not more 
than one thousand dollars. The Secretary may issue an order assessing 
such civil penalty only after notice and an opportunity for an agency 
hearing on the record. Such order shall be treated as a final order 
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reviewable under Chapter 158 of Title 28. The validity of such order 
may not be reviewed in an action to collect such civil penalty. 


9 C.F.R. § 78.8 provides, in pertinent part, that: 
§ 78.8 Brucellosis exposed cattle 
Brucellosis exposed cattle may be moved interstate only as follows: 


(a) | Movement to recognized slaughtering establishments. 


(2) Brucellosis exposed cattle may be moved interstate directly 
to a recognized slaughtering establishment if such cattle are: 


(i) Individually identified by an official eartag or a United States 
Department of Agriculture backtag; 


(ii) | Accompanied by a permit or "S" brand permit; and 


(iii) (A) “S" branded before leaving the premises from which they 
are to be moved interstate; or 


(B) "B" branded when a claim for indemnity is made under Part 
51 of this chapter. . . . 


9 C.F.R. § 78.1 provides, in pertinent part, that: 
§ 78.1 Definitions. 


Brucellosis exposed. Except for brucellosis reactors, animals that 
are part of a herd known to be affected, or are in a quarantined feedlot 
or a quarantined pasture, or are brucellosis suspects, or that have been 
in contact with a brucellosis reactor for a period of 24 hours or more, 
or for a period of less than 24 hours if the brucellosis reactor has 
aborted, calved, or farrowed within the past 30 days or has a vaginal or 
uterine discharge. 
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Moved. Shipped, transported, delivered, or received for movement, 
or otherwise aided, induced, or caused to be moved. 


Moved (movement) in interstate commerce. Moved from the point 
of origin of the interstate movement to the animals’ final destination, 
such as a slaughtering establishment or a farm for breeding or raising, 
and including any temporary stops for any purpose along the way, such 
as at a stockyard or dealer premises for feed, water, rest, or sale. 


Permit. An official document (VS Form 1-27) or a State form 
which contains the same information but not a "permit for entry" or “S’ 
brand permit") issued by a Veterinary Services representative, State 
representative or accredited veterinarian which lists the owner’s name 
and address, points of origin and destination, number of animals 
covered, purpose of the movement, any reactor tag number, and one 
of the following: the official eartag number, individual animal 


registered breed association registration tattoo, individual animal 
registered breed association registration brand, United States 
Department of Agriculture backtag.... 


9 C.F.R. § 78.41(b) classifies the following areas as Class A: 


(b) Class A—Alabama, Arizona (except those portions of 
Mohave and Coconino Counties north of the Grand Canyon), 
California, Colorado, Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, 
[Missouri,] Nebraska, Nevada, New Mexico, Oregon, Puerto Rico, 
South Dakota, Tennessee, Virginia, and Washington. 


II. On or About February 15, 1988, Respondent Darrell Moore Moved, or 
Was Responsible for the Movement From Springfield, Missouri, to 
Longview, Texas, of at Least 11 Cattle, in Violation of 9 C.F.R. § 
78.8(a) (2). 


A. On or About February 15, 1988, Respondent Darrell Moore 
Moved, or Was Responsible for the Interstate Movement From 
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Springfield, Missouri, to Longview, Texas, of at Least 11 
Brucellosis-Exposed Calves. 


On or about February 2, 1988, Steven Thompson, a named respondent in 
this matter, purchased 16 "B" branded, brucellosis-exposed calves from 
Pocahontas Livestock Auction, Inc., Pocahontas, Arkansas (Tr. 89-90, 93, CX 
4). The 16 calves, for which an indemnity claim was made (CX 2), were 
identified by brucellosis reactor tags, correlating each calf to its reactor "dam" 
(mother) (Tr. 62-63). The Pocahontas Livestock Auction purchased the calves 
in question in this proceeding from Rogers Farm and Produce, Piggott, 
Arkansas (CX 3). On January 25, 1988, 95 animals were tested for brucellosis 
at Rogers Farm and Produce (Tr. 35-36). The results of this test disclosed 45 
reactors out of the 95 animals tested (CX 1; Tr. 36). The 45 reactors were 
tagged and “B" branded on February 2, 1988, at Pocahontas, Arkansas (CX 1; 
Tr. 37). 

Dr. James Massman, complainant’s expert witness, and an epidemiologist 
specializing in brucellosis, testified that the herd tested at Rogers Farm and 
Produce disclosed an unusually high rate of infection (Tr. 44-46). Dr. 
Massman stressed that the 16 calves had nursed from a heavily-infected herd 
of reactor dams (Tr. 46). Although the 16 calves themselves were not tested, 
Dr. Massman testified that the calves were clearly "offspring of reactor 
animals" (Tr. 47-48). 

The calves purchased by Steven Thompson were "B" branded, and, 
therefore, were required to move to slaughter (Tr. 82, 208). Complainant’s 
exhibit 6 clearly indicates that these calves were, in fact, "B" branded. 
Respondents Thompson and Moore also admit that the calves in question 
were "B" branded (Tr. 103-05, 173, 356). 

Although Steven Thompson originally consigned the calves to Sparta 
Packing Company in Doyle, Tennessee, investigation in Tennessee disclosed 
that Sparta had been closed since December 1986, and could, therefore, not 
have possibly received the animals in February 1988 (Tr. 115; CX 8). A 
Permit for Movement of Restricted Animals (VS Form 1-27) was issued on 
February 2, 1988 (CX 6). Steven Thompson, however, did not transport the 
16 "B" branded calves to Tennessee, as indicated on the VS Form 1-27 permit. 

After purchasing the calves at the Pocahontas Livestock Auction in 
Arkansas, Steven Thompson, on or about February 2, 1988, moved the 
animals interstate into Missouri (CX 11; Tr. 131). On or about February 7, 
1988, respondent Darrell Moore entered into an agreement with Steven 
Thompson. In his signed and sworn affidavit, which was admitted and 
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received into evidence at the Oral Hearing as CX 11, Steven Thompson stated 
that, "I then contacted Darrell Moore at Springfield, MO and made 
arrangements for him to sell them [the 16 "B" branded calves] to Tyler 
Packing Co. at Tyler, Texas. ... I shipped the calves to Darrell Moore so 
that he could take them on to Tyler" (Tr. 173-77). 

In an interview conducted with respondent Darrell Moore by US. 
Department of Agriculture investigators Mark Westrich and Marshall Smith, 
on April 27, 1988, respondent Moore indicated that Steven Thompson, or one 
of his agents, had, in fact, dropped off the "B" branded calves in question at 
the Springfield Stock Yards, and that one of Mr. Moore’s employees 
transported the animals to Texas, for the purpose of slaughter (CX 9; Tr. 
153-56). 

Respondent Darrell Moore’s own testimony at the Oral Hearing in this 
proceeding is particularly enlightening and descriptive as to the nature and 
extent of his arrangement with Steven Thompson. Respondent Moore 
testified that he and Steven Thompson had agreed, on or about February 7, 
1988, that Thompson, or one of his employees, was to meet Darrell Moore’s 
truck “at twelve o’clock on the second month, seventh day” (Tr. 345, 352). 
Steven Thompson had asked Darrell Moore whether Moore could arrange for 
a place where the calves could be slaughtered. Moore told Mr. Thompson 
that Tyler Packing Company, in Tyler,Texas, would probably slaughter the 
animals. Mr. Moore also told Thompson that Moore’s truck would haul the 
animals to Texas, if Thompson could unload the calves onto Moore’s truck by 
12:00, February 7, 1988. According to respondent Moore’s testimony, Steven 
Thompson "did not show up" (Tr. 345). Mr. Moore’s truck proceeded onto 
Texas, and the calves were subsequently checked into the Springfield Regional 
Stock Yards Company in Springfield, Missouri, on February 7, 1988. The 
check-in ticket, admitted and received into evidence at the Oral Hearing as 
CX 12, cited "D. Moore" as the owner’s name. Mr. Moore testified that 
Steven Thompson, or one of his agents, had checked the calves into the 
Springfield Stock Yards under Mr. Moore’s name (Tr. 346, 354). All other 
invoices and records issued by the Springfield Stock Yards, pertaining to this 
particular load of "B" branded calves (CX 12-16), were in respondent Darrell 
Moore’s name. 
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B. By Arranging for the Transportation of the Calves and the 
Trucker, Respondent Darrell Moore Was Responsible for the 
Interstate Movement of the Animals From Springfield, Missouri, 
to Longview, Texas. 


Respondent Darrell Moore, in the middle of February 1988, personally 
contacted Mr. Donny Shuttlesworth at Tyler Packing Company, Tyler, Texas, 
to notify him that the "B" branded calves in question would be coming to 
Tyler (Tr. 347). Speaking of his arrangement with Mr. Thompson, Darrell 
Moore testified that he told Shuttlesworth that Mr. Thompson owned the 
calves, “and that we [Thompson and Moore] were delivering [them] down there" 
(Tr. 395; emphasis added). 

Respondent Moore stated that Larry Roberts, a contract hauler, 
transported the animals to Texas (Tr. 167). However, respondent Moore 
admitted that he “got a trucker, Mr. Larry Roberts, to take those [‘B’ branded] 
calves to Tyler Packing Company," Tyler, Texas, for slaughter (Tr. 167, 346). 

Evidence indicated that during the period of time in which the "B" branded 
calves were held in respondent Moore’s name at the Springfield Stock Yards 
(February 7-15, 1988), 4 of the 16 calves died (CX 14, 15). 

On February 15, 1988, at approximately 5:40 p.m., the 12 remaining calves 
held in respondent Darrell Moore’s name were released from the Springfield 
Stock Yards to "Moore Trk." (CX 16). Pursuant to the terms of the 
arrangement with Darrell Moore regarding transport of the "B" branded 
calves, Larry Roberts, at Darrell Moore’s request, hauled the animals 
interstate from Springfield, Missouri, to Tyler Packing Company, Tyler, Texas. 

Although Tyler Packing Company refused to slaughter the calves upon 
their arrival in Tyler, Texas, because the animals were too small (CX 17; Tr. 
217), Tyler Packing Company made arrangements with a trucker to transport 
the calves to Dixieland Packing Company, Longview, Texas (CX 18; Tr. 
223-26). The calves were, in fact, slaughtered at Dixieland Packing Company, 
and a check was mailed, on or about February 26, 1988, to "Moore Cattle 
Company, Springfield, Missouri" (CX 19). Mr. Moore admitted at the Oral 
Hearing that he had received a check from Dixieland Packing Co. for the 
slaughter of the "B" branded calves, which are the subject of this proceeding 
(Tr. 363). (Mr. Moore testified that he turned the check over to 
Mr. Thompson (Tr. 363)). 

Section 78.1 of the regulations (9 C.F.R. § 78.1) sets out the definition for 
"moved," as "[s]hipped, transported, delivered, or received for movement, or 
otherwise aided, induced, or caused to be moved." Evidence introduced at the 
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Oral Hearing in this proceeding clearly demonstrates that respondent Darrell 
Moore "moved" the "B" branded calves interstate, within the broad meaning 
of the term "moved." Moore’s arrangement with Steven Thompson, that 
Moore contact Tyler Packing Company in Texas, that the calves in question 
were checked into Moore’s name at the Springfield Stock Yards, that Moore 
arranged for Larry Roberts to haul the calves to Texas, and that a check was 
issued to Moore from Dixieland Packing Company, following the calves’ 
slaughter, are clearly evidence that Darrell Moore was responsible for the 
interstate movement of these animals. 

The authority for the issuance of the regulations under § 78 is founded in 
21 US.C. §§ 111-114a-1, 115, 117, 120, 121, 123-126, 134b and 134f, wherein 
the Secretary of Agriculture is authorized to cooperate with the States in 
conducting a Brucellosis Eradication Program. Since 1947, minimum 
standards for the program have been recommended to the Department by the 
United States Animal Health Association (USAHA). The USAHA, a non- 
governmental organization composed of livestock organizations, individuals, 
and State and federal health officials, is dedicated to the betterment of 
livestock health and the livestock industry. The Department serves on the 
Brucellosis Commission of USAHA as both a member and advisor. 

In 1976, the USAHA, National Cattlemen’s Association, several state 
cattlemen’s associations, several dairymen’s associations (national and state), 
the American Farm Bureau Association and a number of other livestock 
industry-oriented organizations requested that the Secretary of Agriculture 
review the Brucellosis Eradication Program. Serious problems with interstate 
movement of infected animals, particularly into brucellosis-free States, led to 
the Brucellosis Technical Commission report in August 1978. Based on 
suggestions from the Commission, the Department promulgated a system of 
identifying states by class, which it hoped would be more effective than the 
system in place for controlling and preventing the spread of disease. This 
system is in effect today, and was the last major revision of the brucellosis 
regulations. 

The definition of "moved" in § 78.1 was amended in 1986 to include the 
phrase "or otherwise aided, induced, or caused to be moved." When adopting 
the final rule, the Department expressly rejected comments that the definition 
was too broad, "pointing out that the amendment is necessary to extend legal 
responsibility for violations to persons indirectly responsible for unauthorized 
movement, i.e., a veterinarian who prepares false documents and a seller who 
promises to have animals tested, but does not." 51 Fed. Reg. 32,574, 32,577 
(1986). The Administrator’s interpretation of his own regulations has been 





402 ANIMAL QUARANTINE AND RELATED LAWS 


consistent over the years, and is, accordingly, entitled to great weight. United 
States v. Clark, 454 U.S. 305 (1982). Furthermore, the legislation underlying 
the brucellosis regulations of § 78 is remedial in nature, and should be 
liberally construed to achieve the purposes of the regulatory program, which 
is to eradicate brucellosis. In re American Fruit Purveyor’s, Inc., 30 Agric. Dec. 
1542 (1971). As testified to in some detail at the Oral Hearing by Dr. James 
Massman, the cooperation of all persons involved in the movement of 
restricted animals is paramount and critical to the success of the Brucellosis 
Eradication Program (Tr. 27-28). 

Respondent Moore asserts that he should be excused from any 
responsibility in this interstate movement because he did not own the calves 
(Tr. 424). Respondent’s contention, however, is not warranted, based on the 
broad, expanded interpretation which has been given by the definition of 
"moved" set out in 9 C.F.R. § 78.1. The evidence introduced at the Oral 
Hearing and the exhibits clearly show that respondent Darrell Moore 
"[s]hipped, transported, delivered, or received for movement" the "B" branded, 
brucellosis-exposed calves in question. Respondent Moore clearly “otherwise 
aided, induced, or caused" the "B" branded calves to be moved interstate from 
Springfield, Missouri, into Texas. 

In finding for the respondent, Darrell Moore, the ALJ relied on the fact 
that respondent Darrell Moore “received no commission nor other monetary 
gain from either Steven Thompson or Tyler Packing Company" (Initial Decision 
at 5), that respondent Darrell Moore “did not keep a cent" from the check paid 
by Dixieland Packing Company to Darrell Moore (Initial Decision at 17), and 
that respondent Darrell Moore "never received a cent from the transaction in 
question" (Initial Decision at 12). However, compensation or the lack thereof 
is irrelevant in determining whether respondent Darrell Moore "moved" the 
animals, as that term is defined in the regulations. 


C. On or About February 15, 1988, Respondent Darrell Moore 
Violated 9 C.F.R. § 78.8(a)(2) Because the Calves Moore Moved 
Interstate Were Brucellosis-Exposed and Were Not Accompanied 
by a VS Form 1-27, As Required. 


Section 78.8(a)(2) of the regulations (9 C.F.R. § 78.8(a)(2)) requires that 
brucellosis-exposed cattle be moved interstate only if they are accompanied 
by a VS Form 1-27 (Permit for the Movement of Restricted Animals) or an 
"S" brand permit. Evidence introduced at the Oral Hearing in this proceeding 
demonstrated that the proper VS Form 1-27 did not accompany the animals 
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from Springfield, Missouri, into Texas. When Steven Thompson originally 
purchased the 16 "B" branded calves, on or about February 2, 1988, at the 
Pocahontas Livestock Auction, Pocahontas, Arkansas, the Market 
Veterinarian, Dr. Michael Davis, issued a VS Form 1-27, permitting the 
restricted "B" branded calves to be consigned to Sparta Packing Company, 
Doyle, Tennessee (CX 6; Tr. 102). Steven Thompson, however, never shipped 
these calves to Tennessee, but, rather, transported them into Missouri and 
made a shipping arrangement with respondent Darrell Moore. Evidence 
introduced at the Oral Hearing demonstrated that no valid VS Form 1-27 was 
ever issued for the shipment of the calves from Springfield, Missouri, into 
Texas. As testified to by Investigator Mark Westrich, if such a proper permit 
had been issued, a copy of it would have been sent to Veterinary Services in 
Missouri, and such copy would be on record. As Mr. Westrich noted, 
however, no copy of a properly-issued VS Form 1-27 was ever discovered (Tr. 
197-99). 

In his testimony at the Oral Hearing, respondent Moore stated that he felt 
the calves could not have left the Springfield Stock Yards without a valid VS 
Form 1-27 (Tr. 405-06). Mr. Moore, however, was unable to produce any 
documentation as proof that a valid VS Form 1-27 indeed accompanied these 
restricted animals into Texas (Tr. 404-05). 

Even though respondent Moore admitted that the permit was invalid (Tr. 
402-04), during the course of the Oral Hearing, he repeatedly made reference 
to CX 6, the VS Form 1-27 which was issued to Steven Thompson, consigning 
the animals in question to Tennessee. Because the calves never went to 
Tennessee, however, it became the responsibility of respondent Moore to 
assure that a new and proper VS Form 1-27 was issued in Missouri, before 
the animals were moved into Texas. The evidence shows that Mr. Moore 
failed to do this. In short, the VS Form 1-27 issued to Steven Thompson, 
allowing the movement of the calves from Arkansas to Tennessee (CX 6), was 
invalid for the interstate movement of these restricted animals from 
Springfield, Missouri, into Texas. Even had the VS Form 1-27 admitted and 
received into evidence as CX 6 accompanied the calves from Missouri to 
Texas, § 78.8 of the regulations would have been violated by respondent 
Moore, because he failed to assure that a newly-issued, valid permit 
accompanied the animals. The evidence shows, however, that no VS Form 1- 
27 or other permit accompanied the calves. 

The absence of any VS Form 1-27 with regard to this particular shipment 
of brucellosis-exposed calves was further demonstrated through the testimony 
of Investigator David Green, who conducted an in-depth review of the records 
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at both Tyler and Dixieland Packing Companies in Texas (CX 17-21). The 
entire investigative file in this matter revealed that there had only been one 
VS Form 1-27 issued with regard to these calves, that being the document 
which was admitted and received into evidence as CX 6, the VS Form 1-27, 
allowing the calves to be transported from Pocahontas, Arkansas, to Doyle, 
Tennessee. As admitted by respondent Moore, however, that permit was 
invalid for a shipment to Texas (Tr. 402-04). A proper VS Form 1-27 should 
have been issued before the calves were transported from Springfield, 
Missouri, into Texas. The evidence demonstrates, however, that no such 
permit ever accompanied the animals, as required by § 78.8 of the regulations. 

Because of his involvement in the transportation and interstate movement 
of these "B" branded calves, respondent Darrell Moore was clearly responsible 
for assuring that the proper VS Form 1-27 accompanied these restricted 
animals. Because Mr. Moore did not assure that the proper permit 
accompanied the calves, he violated § 78.8(a)(2) of the regulations (9 C.F.R. 
§ 78.8 (a)(2)). 


III. A Civil Penalty of $1,000 Against Respondent Darrell Moore Is an 
Appropriate Sanction. 


Complainant recommends a civil penalty of $1,000 against respondent 
Darrell Moore. Title 21 of the United States Code, § 122, provides for the 
assessment of civil penalties for the violation of regulations published pursuant 
to authority granted to the Secretary of Agriculture in §§ 111 and 120 of Title 
21 of the United States Code. 

Title 21 of the United States Code, §§ 111 and 120, authorize the Secretary 
of Agriculture to "issue regulations governing the interstate transportation of 
animals from any place where communicable disease exists, or where he may 
have reason to believe it exists." Penderson v. Benson, 255 F.2d 524, 529 (D.C. 
Cir. 1958). The Secretary has issued such regulations governing the individual 
transportation permit requirements of certain cattle for movement in 
interstate commerce. 

Brucellosis is a bacterial disease, which primarily causes breeding 
problems, such as abortions, in affected cattle (Tr. 18-20). Brucellosis testing 
of certain cattle, particularly those moving from one State to another, is a 
cornerstone of the Department’s concerted effort to detect and eliminate this 
disease (Tr. 25-27). The specific requirements set forth in § 78 of Title 9 of 
the Code of Federal Regulations must be followed and adhered to by all 
segments of the cattle industry if the United States is to successfully eradicate 
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brucellosis (Tr. 27). Actions such as respondent Darrell Moore’s, in moving 
cattle without the necessary permits containing the required information 
accompanying the interstate shipments, undermine the efforts of the 
Department to detect the existence of the disease and to trace back to the 
herd of origin cattle which are found to be affected with, or exposed to, 
brucellosis. Such action, or lack of action, impedes the efforts of the 
Department of Agriculture to eliminate or prevent the further spread of the 
disease in the United States. It is through non-compliance, such as 
respondent Moore’s, whether intentional or not, that livestock diseases, such 
as brucellosis, may be spread and cause economic losses to our nation and to 
individual livestock owners. 

The two major objectives of 21 U.S.C. § 122 in assessing civil penalties for 
violations of these regulations are compliance and deterrence. In an 
administrative proceeding, deterrence of others--not punishment of a 
particular respondent--is a primary goal. Jn re Indiana Slaughtering Co., 35 
Agric. Dec. 1822, 1831 (1976), aff'd sub nom. Indiana Slaughtering Co. v. 
Bergland, No. 76-3949 (E.D. Pa. Aug. 1, 1977). Compliance with regulations 
contained in Part 78 of Title 9 of the Code of Federal Regulations is in the 
best interests of all those in the livestock industry. It would take only one act 
of non-compliance, where a diseased cow is transported interstate and mingles 
with a number of unaffected cattle at auctions and quarantined feedlots, for 
a far-reaching disease problem to develop. In summary, sanctions should be 
adequate to deter the respondent, and others similarly situated, from future 
violations, thus assuring future compliance. 

The evidence established at the Oral Hearing in this matter indicates that 
the requested sanction is appropriate to accomplish the goals of compliance 
and deterrence of the respondent and others similarly situated. Mr. Moore 
has been in the cattle industry for the past 20 years in the Springfield, 
Missouri, area (Tr. 339, 371). Mr. Moore admitted that he has a good 
working knowledge of the federal regulations (Tr. 371-72). Respondent has 
been licensed for many years with the Missouri Department of Agriculture as 
a livestock dealer (Tr. 371). Respondent has also been bonded with the 
Packers and Stockyards Administration of the United States Department of 
Agriculture for numerous years (Tr. 371). 

Accordingly, respondent should be assessed a civil penalty of $1,000 for his 
serious violation. The civil penalty assessed here is modest considering the 
importance of the Brucellosis Eradication Program. As stated in In re Grady, 
45 Agric. Dec. 66, 109 (1986): 
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The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It costs 
about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 440). 


The Brucellosis Eradication Program is described in In re Petty, 43 Agric. 
Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), 
as follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) is 
a contagious, infectious and communicable disease affecting livestock. 
It is transmittable to humans.‘ (Tr. 32, 95-96, 1056-59, 1160-64, 1177- 
80). The incubation period of the disease varies from about 10 days to 
a year, but does not generally exceed several months (Tr. 95, 1180). 


“Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 
Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from 
the Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of cattle. 
9 CFR. Part 78 (1980). 
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The ALJ stated that even if respondent Darrell Moore violated the 
regulations, a $1,000 civil penalty is inappropriate in view of lesser penalties 
imposed in default and consent decisions. But it has long been settled that 
the sanctions in consent and default decisions are given no weight in 
determining the sanction in a litigated case. See, e.g., In re Worsley, 33 Agric. 
Dec. 1547, 1569 (1974). Furthermore, in view of particular circumstances 
relating to Animal and Plant Quarantine cases only (A.Q. and P.Q. dockets), 
the Department has adopted the policy of cutting in half the appropriate 
sanction where a hearing is not required. That is why respondent Thompson’s 
consent order assessed a civil penalty of only $500. The reasons for that 
policy are explained in Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), attached as 
an Appendix to this decision. But there is no basis for applying that consent 
policy to the present litigated case. 

For the foregoing reasons, the following order should be issued in this 
proceeding. 


Order 


The respondent, Darrell Moore, is hereby assessed a civil penalty of 
$1,000. This penalty shall be payable to the "Treasurer of the United States," 


by certified check or money order, and which shall be forwarded to 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North 6th Street 

Minneapolis, Minnesota 55403 


within 60 days after service of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to A.Q. Docket 
No. 89-55. 

APPENDIX 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published herein.-Editor] 
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In re: DAVID C. ELLISON, d/b/a PALMETTO LIVESTOCK MARKET. 
A.Q. Docket No. 90-22. 
Decision and Order filed April 3, 1991. 


Consent decision — Civil penalty — Interlocutory appeal — Interstate transportation of cattle 
without brucellosis testing, health certificate, permit for entry, or proper owner’s statement. 


The Judicial Officer accepted an interlocutory appeal based on the refusal by Judge Kane (ALJ) 
to sign and issue a consent decision for civil penalties under the Act of February 2, 1903, for 
violations of the Act and regulations promulgated thereunder governing the interstate movement 
of cattle. The Judicial Officer issued the consent decision, but stated that the acceptance of the 
interlocutory appeal will not be regarded as a precedent. 


Jeffrey D. Kirmsse, for Complainant. 
J. Cordell Maddox, Jr., Anderson, S.C., for Respondent. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122), 
for violations of the Act and the regulations promulgated thereunder (9 C.F.R. 
§ 78.1 et seq.), governing the interstate movement of cattle. On March 29, 
1991, complainant appealed from the failure of Administrative Law Judge Paul 
Kane (ALJ) to sign and issue a Consent Decision, attached as an Appendix 
to this decision. 

Although I would normally dismiss complainant’s appeal on the grounds 
that interlocutory appeals are not authorized by the Department’s Rules of 
Practice, the ALJ’s refusal to issue the Consent Decision and Order is based 
on his view as to a legal principle which he stated in 13 prior cases in the last 
few months, all of which were reversed by the Judicial Officer. See, e.g., In 
re Pacific Container Terminal, 49 Agric. Dec. 900 (Nov. 8, 1990). 
Furthermore, respondent’s attorney advised me in a telephone conversation 
that he waives any procedural irregularities, and wants me to issue the 
Consent Decision. Accordingly, the following Order should be issued, based 
on the attached Consent Decision. The acceptance of this interlocutory 
appeal will not be regarded as a precedent in a contested proceeding. 


Order 


The respondent, David C. Ellison, is hereby assessed a civil penalty of 
$1,000. This penalty shall be payable to the "Treasurer of the United States," 
by certified check or money order, and which shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North 6th Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to A.Q. Docket 
No. 90-22. 

APPENDIX 


CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. 111), and the Act of May 29, 1884, as amended (21 
USS.C. 120), [The Acts], by a Complaint, filed by the Administrator of the 
Animal and Plant Health Inspection Service, alleging that the Respondent, 
David C. Ellison, violated the Acts and the Regulations promulgated 


thereunder (9 C.F.R. 78.1 et seq.). The parties have agreed that this 
proceeding should be terminated by entry of the Consent Decision set forth 
below. The parties have agreed to the following stipulations: 

1. For the purpose of this stipulation, and the provisions of this Consent 
Decision only, the Respondent, David C. Ellison, admits specifically that the 
Secretary of the United States Department of Agriculture has jurisdiction in 
this matter, neither admits nor denies the remaining allegations in the 
Complaint, admits to the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in the proceeding 
contain findings and conclusions with respect to all material issues of fact, law, 
or discretion, as well as the reasons or bases thereof; 

2. The Respondent, David C. Ellison, also stipulates and agrees that the 
United States Department of Agriculture is the “prevailing party" in this 
proceeding, and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 504 et 
seq.) for fees and other expenses incurred by the Respondent, David C. 
Ellison, in connection with this proceeding. 
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Findings of Fact 


1. David C. Ellison, herein referred to as Respondent, is an individual, 
with a mailing address of 4277 North Highway 81, Anderson, South 
Carolina 29622. That at all times referred to herein and in all pleadings 
heretofore, David C. Ellison was operating as an individual and not doing 
business as Palmetto Livestock Market, which is a separate entity and totally 
unconnected to the facts and circumstances surrounding this action. That 
Palmetto Livestock Market, Inc. should not be a party to this action and no 
admission is made or consent is made herein as to the inclusion of Palmetto 
Livestock Market, Inc. 

2. On or about the last week of July, 1989, or the first week of August, 
1989, the Respondent moved interstate, from Locust, Georgia to Anderson, 
South Carolina, at least ninety-four (94) test-eligible cattle. The animals were 
moved interstate for other than immediate slaughter, and to other than a 
quarantined feedlot, without being negative to an official brucellosis test within 
thirty (30) days prior to the interstate movement. 

3. On or about the last week of July, 1989, or the first week of August, 
1989, the Respondent moved interstate, from Locust Grove, Georgia to 
Anderson, South Carolina, at least ninety-four (94) test-eligible cattle. The 
animals were moved interstate for other than immediate slaughter, and to 
other than a quarantined feedlot, without being accompanied by a health 
certificate. 

4. On or about the last week of July, 1989, or the first week of August, 
1989, the Respondent moved interstate, from Locust Grove, Georgia to 
Anderson, South Carolina, at least ninety-four (94) test-eligible cattle. The 
animals were moved interstate for other than immediate slaughter, and to 
other than a quarantined feedlot, without being accompanied by a permit for 
entry. 

5. On or about the last week of July, 1989, or the first week of August, 
1989, the Respondent moved interstate, from Locust Grove, Georgia to 
Anderson, South Carolina, at least ninety-four (94) cattle, two years of age or 
over. The animals were moved intestate for other than immediate slaughter. 
They were accompanied by an owner’s statement and bill of sale that has, by 
agreement, failed to comply with the applicable federal regulations. 
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Conclusions 


The Respondent, David C. Ellison, having admitted the jurisdictional facts, 
and having agreed to the provisions set forth in the following Order, in 
disposition of this proceeding, such Order and Decision shall be issued. 


ORDER 


The Respondent, David C. Ellison, is assessed a civil penalty of one 
thousand dollars ($1,000.00), in which shall be payable to the "TREASURER 
OF THE UNITED STATES", by a certified check or money order, and shall 
be forwarded by Respondent Ellison to: 


U.S. Department of Agriculture 
Field Service Office 
Accounting Section 

Butler Square West 

Fifth Floor 

100 North Sixth Street 
Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. Respondent 
Ellison shall indicate on the certified check or money order that payment is 
in reference to A.Q. Docket No. 90-22. 


This Order shall become effective the day upon which service of this Order 
is made upon Respondent, David C. Ellison. 


In re: DAVID C. ELLISON, d/b/a PALMETTO LIVESTOCK MARKET. 
A.Q. Docket No. 90-22. 
Order Granting Motion to Strike filed May 2, 1991. 


Striking of ALJ’s Notice. 


The Judicial Officer struck a Notice inserted in the file by Judge Kane one week after the 
Judicial Officer had issued the final Decision and Order in the proceeding, since the ALJ no 
longer had jurisdiction of the case. 
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Jeffrey D. Kirmsse, for Complainant. 
J. Cordell Maddox, Jr., Anderson, S.C., for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


On April 3, 1991, the Judicial Officer issued a Decision and Order in this 
proceeding. One week later, on April 10, 1991, Administrative Law Judge 
Paul Kane had a "Notice" inserted in the file. On April 11, 1991, complainant 
moved to strike the ALJ’s Notice. I agree with complainant’s Motion to 
Strike at 2, which states: 


Pursuant to the Judicial Officer’s Decision and Order, the present 
proceeding was closed on April 3, 1991. Judge Kane’s Notice, filed 
April 10, 1991, is, therefore, inappropriate and unwarranted, not only 
because the ALJ no longer has jurisdiction of the case, but also 
because his Notice was filed well after the Judicial Officer’s Decision 
and Order closed this proceeding. 


Accordingly, the following Order should be issued. 


Order 


The Notice filed April 10, 1991, by the Administrative Law Judge shall be 
physically stricken from the record of this proceeding. 


In re: ALL-AIRTRANSPORT, INC. 
A.Q. Docket No. 89-75. 
Remand Order filed January 11, 1991. 


Motion to dismiss on pleading cannot be entertained -- Complainant’s voluntary dismissal of 
its complaint is not a bar to a second complaint -- Laches and equitable estoppel do not apply 
to Department when it is enforcing public interest. 


The Judicial Officer reversed the order filed by Judge Kane (ALJ) granting respondent’s motion 
to dismiss the complaint. The ALJ’s order was based on the facts that complainant had 
previously filed another complaint against respondent based on the same factual circumstances, 
but alleging violation of a different regulation, and the ALJ had granted complainant’s motion 
to dismiss its first complaint. The Judicial Officer remanded the proceeding to the Office of 
Administrative Law Judges for a hearing before an Administrative Law Judge. The ALJ had no 
authority to entertain a motion to dismiss on the pleading. In any event, since the dismissal of 
the first complaint was without prejudice, it is not a bar to the filing of a new complaint. 
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Neither laches nor equitable estoppel applies to the Department when it is bringing an action, 
as sovereign, to enforce a public right or protect the public interest. 


Patrice H. Harps, for Complainant. 

Daniel W. Lenehan, III, Washington, D.C., for Respondent. 
Initial decision issued by Paul Kane, Administrative Law Judge. 
Remand Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding under the Act of August 30, 1890, as amended (21 
US.C. § 103 et seq.), the Act of February 2, 1903, as amended (21 U.S.C. §§ 
111, 122), and the Act of July 2, 1962 (21 U.S.C. § 134a et seq.) (Acts), and 
regulations promulgated thereunder (9 C.F.R. § 98.1 et seq.). 

On August 28, 1990, Administrative Law Judge Paul Kane (ALJ) granted 
respondent’s motion to dismiss the complaint, stating (footnotes omitted): 


By complaint filed on November 1, 1988, the Department of 
Agriculture alleged that respondent had violated a regulation issued by 
the Department upon the importation on April 2, 1987, of cattle 
embryos. Thereafter, on December 2, 1988, complaint counsel moved 
to dismiss this complaint, asserting that: 


Pursuit of this matter is no longer deemed necessary to 
effectuate the purposes of the Acts and the regulations 
promulgated thereunder. 


On December 28, 1988, the undersigned dismissed the complaint 
. . for the reasons . . ." advanced by complaint counsel. 


It has now come to pass that the Department of Agriculture, 
represented by the same counsel, filed a complaint on August 22, 1989, 
by which the respondent is alleged to have violated regulations issued 
by the Department upon the identical facts plead in the complaint filed 
November 1, 1988, and dismissed on December 28, 1988! This second 
complaint seeks only the imposition of civil penalties in the amount of 
$2,000.00. Needless to say, respondent, through counsel, has brought 
this untidiness to the fore upon the filing of a motion to dismiss on 
May 17, 1990. Complaint counsel responded on May 30, 1990. 


Complaint counsel represented in 1988 that the Department had 
decided that pursuit of the matter was no longer necessary. Now, in 
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1990, complaint counsel has not attempted to explain or modify that 
previous position. Accordingly, since apparent administrative 
correction was sufficient to support complaint counsel’s motion to 
dismiss in 1988, it is sufficient to support the same motion made by 
respondent’s counsel in 1990. The motion filed on May 17, 1990, is 
granted. All other pending motions are denied. 


Accordingly, the complaint in this matter is dismissed with 
prejudice. 


The ALJ erred in dismissing the complaint since the "Judicial Officer, as 
well as the ALJ, is bound by the Rules of Practice, which state that ‘[a]ny 
motion will be entertained other than a motion to dismiss on the pleading’ (7 
C.F.R. § 1.143(b)(1)).". In re Hermiston Livestock Co., 48 Agric. Dec. 434 
(Apr. 6, 1989) (Ruling on Certified Question). 

Respondent’s motion to dismiss, alleging that the complaint should be 
dismissed because of res judicata, collateral estoppel and laches was not a 
motion to dismiss based on the merits after complainant had an opportunity 
to present its case but, rather, was a motion to dismiss on the pleading, which 
cannot be considered by the ALJ or the Judicial Officer. 

If the merits of respondent’s motion could have been considered, the 
motion should have been denied. The first complaint filed in this proceeding, 
which was based on the same factual circumstances involved here (A.Q. 
Docket No. 89-06), was dismissed without prejudice. Accordingly, the 
dismissal of that complaint is not a bar to the filing of a new complaint. 

As to the defense of laches, it cannot be asserted in this administrative 
disciplinary proceeding. Silverman v. CFTC, 549 F.2d 28, 34 (7th Cir. 1977); 
In re Carter, 36 Agric. Dec. 1917, 1927 (1977); In re Catanzaro, 35 Agric. Dec. 
26, 34 (1976), appeal dismissed, No. 81-7832 (11th Cir. Sept. 8, 1982). As 
stated in In re Carter, 36 Agric. Dec. 1917, 1927 (1977): 


In addition to there being no applicable statute of limitations, the 
defense of laches cannot be asserted against the United States when it 
brings an action, as sovereign, to enforce a public right or protect the 
public interest. G. Steinberg and Son, 32 A.D. 236, 260 (1973); United 


The Rules of Practice should not, of course, be interpreted to prevent the ALJ from ruling 
on a motion by complainant seeking the voluntary dismissal of its complaint. 
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States v. Summerlin, 310 U.S. 414 (1940); Chromcraft Corp. v. United 
States Equal Employment Opportunity Commission, 465 F.2d 745 (Sth 
Cir. 1972); Thompson v. United States, 312 F.2d 516 (10th Cir. 1962), 
cert. denied, 373 U.S. 912 (1963); United States v. Sabine Towing and 
Transportation Co., Inc., 289 F. Supp. 250 (E.D. La. 1968); United 
States v. Transamerica Insurance Co., 357 F. Supp. 743 (E.D. Va. 1973). 


This same principle was explained in greater length in In re Finger Lakes 
Livestock Exchange, Inc., 48 Agric. Dec. 409, slip op. at 22-26 (Mar. 14, 1989), 
as follows (quoted without the usual indentation and single spacing): 


EXCERPT FROM FINGER LAKES 


Finally, respondents argue that complainant should be estopped from 
bringing this action because the complaint (filed November 19, 1986) was not 
brought until over one year from the audit (October 1985), and complainant 
could have sought a temporary restraining order under 7 U.S.C. § 228a if 
there was immediate danger (Respondents’ Appeal Brief at 36-38). 
Respondents argue (Respondents’ Appeal Brief at 36): 


The Judicial Officer has ruled that estoppel can run against the 
P&S Administration. In Jn re Norris [sic], 40 A.D. 736, at 764, the JO 
ruled that since the agency waited a year and a half to follow up on a 
charge, the complainant was "estopped" from bringing the charges. 


The case cited in the preceding quotation is actually Jn re Unionville Sales 
Co., 40 Agric. Dec. 736, 764 (1979), which states: 


We are constrained to note that within a short time following the 
investigation of May 20, 1974, the agency did not proceed to charge 
Mr. Norris with violations of the Act on the basis of the investigator’s 
report for the purposes of imposing a sanction, but chose instead the 
alternative method of issuing a “warning letter." This was not followed 
up until a year and a half later. We conclude, therefore, that the 
agency should be, by its own deliberate action, estopped from now 
bringing charges relating to incidents on May 20, 1974. 


However, the preceding quotation relied on by respondents is not from the 
Judicial Officer’s decision, but, rather, is from the ALJ’s decision issued 
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May 4, 1979, that was reversed by the Judicial Officer as to this point on 
August 22, 1979. The Judicial Officer’s decision reversing this point states (In 
re Unionville Sales Co., 38 Agric. Dec. 1207, 1210-11 (1979) (remand order)): 


The allegations of false weighing on May 20, 1974, were properly 
dismissed by Judge Liebert inasmuch as complainant did not object to 
the motion to dismiss the charges when it was shown that the 
respondent corporation was not formed until after the alleged 
violations. However, Judge Liebert erroneously added that the 
complainant should be 


* Complainant did not attempt to hold the respondent corporation 


responsible for the May 20, 1974, alleged violations under the doctrine 
of piercing the corporate veil and, therefore, no consideration is given 
as to whether the corporation could have been held responsible for the 
May 20, 1974, alleged violations. 


“estopped from now bringing charges relating to incidents on May 20, 
1974," because complainant had previously issued a “warning letter" 
with respect to the alleged violations, which was “not followed up until 
a year and a half later" (Initial Decision, p. 40). This is contrary to the 
policy of this Department that equitable estoppel does not apply to the 
Government acting in its sovereign capacity. See In re Norwich Beef 
Company, 38 Agr Dec 380, 396-398 (1979), appeal pending; In re 
M.&H. Produce Co., 34 Agr Dec 700, 760-761 (1975), affirmed on other 
grounds sub nom. M.&H. Produce Co. v. Knebel, 36 Agr Dec 470 
(C.A.D.C.), certiorari denied, 98 Sup. Ct. 394. In addition, even if the 
doctrine of equitable estoppel were applicable, there would be no 
factual basis for estoppel in this case since respondent did not act on 
the warning letter to its detriment. That is, any action taken by 
respondent to insure accurate weighing would have been required by 
the Act and regulations irrespective of the warning letter. 


Respondents’ confusion as to this matter is understandable, since the 
Editor of Agriculture Decisions erroneously captioned the ALJ’s decision 
printed at 40 Agric. Dec. 736 as “Supplement to Initial Decision issued by 
Donald A. Campbell, Judicial Officer." Actually the first part of the document 
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printed at 40 Agric. Dec. 736 (cited by respondents), viz., pp. 736-766, is the 
ALJ’s initial decision issued May 4, 1979, which I reversed and remanded (38 
Agric. Dec. 1207, 1210-11). The second part of the document printed at 20 
Agric. Dec. 736 (cited by respondents), viz., pp. 766-770, is the ALJ’s 
"Supplement to Initial Decision--and Amended Order Following Hearing on 
Remand" issued May 14, 1981, which was never appealed to the Judicial 
Officer (see Editor’s note at 40 Agric. Dec. 770). 

My view that the Government is not subject to estoppel when it is acting 
in its sovereign capacity was stated in Jn re Norwich Beef Co., 38 Agric. Dec. 
380, 397-98 (1979), affd, No. H-79-210 (D. Conn. Feb. 6, 1981), appeal 
dismissed, No. 81-6080 (2d Cir. Jan. 22, 1982), quoting from Jn re M.&H. 
Produce Co., 34 Agric. Dec. 700, 760-61 (1975), aff'd on other grounds sub 
nom. M.&H. Produce Co. v. Knebel, 549 F.2d 830 (D.C. Cir.) (unpublished), 
reprinted in 36 Agric. Dec. 470, cert. denied, 434 U.S. 920 (1977), as follows: 


Even if we were to assume that the facts in this case presented a 
case for equitable estoppel, I adhere to the traditional view that 
equitable estoppel does not apply to the Government acting in its 
sovereign capacity. 


As stated in United States v. Georgia-Pacific Company, 421 F.2d 92, 
100-101 (C.A. 9): 


5 See also Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 383-386; 
Davis, Administrative Law Treatise (1958 ed. and 1970 supp.), §§ 
17.01-17.04. 


Numerous cases reflect the position that equitable estoppels may 
be found against the Government in certain situations. Thus the 
courts have held that an equitable estoppel may be found 
against the Government (1) if the Government is acting in its 
proprietary rather than sovereign capacity; and (2) if its 
representative has been acting within the scope of his authority. 

(1) While it is said that the Government can be estopped in 
its proprietary role, but not in its sovereign role, the authorities 
are not clear about just what activities are encompassed by each. 
In its proprietary role, the Government is acting as a private 
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concern would; in its sovereign role, the Government is carrying 
out its unique governmental functions for the benefit of the 
whole public. 


Similarly, in United States v. State of Florida, 482 F.2d 205, 209 
(C.A. 5), the Court stated: 


Whether the defense of estoppel may be asserted against the 
United States in actions instituted by it depends upon whether 
such actions arise out of transactions entered into in its 
proprietary capacity or contract relationships, or whether the 
actions arise out of the exercise of its powers of government. 
The United States is not subject to an estoppel which impedes 
the exercise of the powers of government, and is not estopped 
to deny the validity of a transaction or agreement which the law 
does not sanction. Sanitary Dist. v. United States, 266 U.S. 405, 
45 S. Ct. 176, 69 L. Ed. 352 (1925); Utah Power & L. Co. v. 
United States, 243 U.S. 389, 37 S. Ct. 387, 61 L. Ed. 791 (1916). 
Nor does an estoppel arise through an act or representation 
made by an officer or agent without authority to act for the 
government in the premises. Wilber Nat. Bank v. United States, 
294 U.S. 120, 55 S. Ct. 362, 79 L. Ed. 798 (1935); Jeems Bayou 
Fishing & Hunting Club v. United States, 260 U.S. 561, 43 S. Ct. 
205, 67 L. Ed. 402 (1922). 


There is, however, some support for the view that in recent years, 
"the doctrine of sovereign immunity has begun to crumble, and so have 
the rules insulating the government from estoppel." Gestuvo v. District 
Dir. of U.S. Immigration & Nat. Serv., 337 F. Supp. 1093, 1098 (C.D. 
Cal.). It has been said that estoppel now “hinges on only two 
considerations: estoppel is available if the government’s wrongful 
conduct threatens to work a serious injustice and if the public’s interest 
would not be unduly damaged by the imposition of estoppel" (id., at 
1099). See, also, United States v. Lazy FC Ranch, 481 F.2d 985, 989 
(C.A. 9), in which the Court said that-- 


estoppel is available as a defense against the government if the 
government’s wrongful conduct threatens to work a serious 
injustice and if the public’s interest would not be unduly 





ALL-AIRTRANSPORT, INC. 
50 Agric. Dec. 412 


damaged by the imposition of estoppel. Gestuvo v. District Dir. 
of I. N. S., 337 F. Supp. 1093 (C.D. Cal. 1971). This proposition 
is true even if the government is acting in a capacity that has 
traditionally been described as sovereign (as distinguished from 
proprietary) although we may be more reluctant to estop the 
government when it is acting in this capacity. See Georgia- 
Pacific, supra. 


I believe that the older, traditional view best protects the public 
interest and should be adhered to. I would deal with wrongful conduct 
by Government employees through disciplinary actions, if their conduct 
warrants punishment, rather than by damaging the public interest to 
any degree. 


In affirming my decision in Norwich, the court stated (Norwich Beef Co. 
v. Bergland, No. H-79-210, slip op. at 8-9 (Feb. 6, 1981)): 


First, it must be noted that when the government is processing 
inspection service applications, it is clearly acting in its sovereign 
capacity. That is, it is carrying out its unique governmental functions 


for the benefit of the whole public. The government is not subject to 
estoppel when it is acting in its sovereign role. United States v. 
Georgia-Pacific Co., 421 F.2d 92, 100-01 (9th Cir. 1970). See also Air- 
Sea Brokers, Inc. v. United States, 596 F.2d 1008, 1011 (C.C.P.A. 1979). 


END OF EXCERPT FROM FINGER LAKES 


For the foregoing reasons, the proceeding must be remanded to the Office 
of Administrative Law Judges for a hearing before an Administrative Law 
Judge. The complainant and respondent are, however, encouraged to resume 
their settlement negotiations. In view of the large number of cases involving 
animal quarantine and plant quarantine regulations, and the relatively modest 
sanctions authorized by the Acts, this Department has established the policy 
of substantially reducing the sanctions where a hearing is not required. In re 
Bobo, 49 Agric. Dec. 849, slip op. at 5 (Oct. 31, 1990); In re Kaplinsky, 47 
Agric. Dec. 613 (1988). From the correspondence, it appears that settlement 
could be reached by the parties if respondent could be assured that the 
settlement would end any action by this Department based on the same 
factual circumstances. If the Department does not seek any criminal 
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proceeding based on the circumstances involved here, it would seem that 
complainant should be able to give satisfactory assurances to respondent in 
this respect. (Res judicata would preclude any further administrative, 
disciplinary proceeding, if a consent settlement is reached here.) 

In a footnote to the ALJ’s Order Dismissing Complaint, the ALJ refers to 
his initial decisions in Jn re Rodriguez, A.Q. Docket No. 331 (July 19, 1990), 
and In re Flying Tiger Line, Inc., A.Q. Docket No. 89-19 (July 19, 1990). 
Appeals have been filed in both cases, and although they have not yet reached 
the Judicial Officer, the ALJ’s similar holdings in a number of other cases 
have been reversed by the Judicial Officer. See, e.g., In re Backhaz, 49 Agric. 
Dec. 911 (Dec. 13, 1990), a copy of which is attached as an Appendix to this 
decision. 

For the foregoing reasons, the following order should be issued. 


Order 
The Order Dismissing Complaint is vacated, and the proceeding is 
remanded to the Office of Administrative Law Judges for a hearing before an 


Administrative Law Judge. 


APPENDIX 


In re Backhaz, 49 Agric. Dec. 911 (Dec. 13, 1990). 
[Not published herein.-Editor] 


In re: ALL-AIRTRANSPORT, INC. 
A.Q. Docket No. 89-75. 
Decision and Order filed April 17, 1991. 


Consent decision — Civil penalty — Interlocutory appeal — Importation of cattle embryos from 
Israel — Certified questions. 


The Judicial Officer accepted an interlocutory appeal based on the refusal by Judge Kane (ALJ) 
to sign and issue a consent decision for civil penalties under the Act of August 30, 1890, the Act 
of February 2, 1903, and the Act of July 2, 1962, for alleged violations of the Acts and 
regulations promulgated thereunder governing the importation of cattle embryos from Israel. 
The Judicial Officer issued the consent decision, but stated that the acceptance of the 
interlocutory appeal will not be regarded as a precedent. The Judicial Officer declined to discuss 
questions certified to the Judicial Officer by the ALJ with respect to cases regarded by the 
Judicial Officer as irrelevant. 
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Patrice H. Harps, for Complainant. 

Daniel Lenehan, III, Washington, D.C., for Respondent. 

Initial decision by Paul Kane, Administrative Law Judge. 

Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding under the Act of August 30, 1890, as amended (21 
U.S.C. § 103 et seq.), the Act of February 2, 1903, as amended (21 U.S.C. §§ 
111, 122), and the Act of July 2, 1962 (21 U.S.C. § 134a et seq.) (Acts), and 
regulations promulgated thereunder (9 C.F.R. § 98.1 et seq.), for the 
assessment of a civil penalty for an alleged violation of the regulations relating 
to the importation of cattle embryos from Israel into the United States (9 
C.F.R. § 98.4(a)). On April 12, 1991, complainant appealed from the failure 
of Administrative Law Judge Paul Kane (ALJ) to sign and issue a Consent 
Decision, attached as an Appendix to this decision. 

Although I would normally dismiss complainant’s appeal on the grounds 
that interlocutory appeals are not authorized by the Department’s Rules of 
Practice, the ALJ’s refusal to issue the Consent Decision and Order is based 
on his view as to a legal principle which he stated in 13 prior cases in the last 
few months, all of which were reversed by the Judicial Officer. See, e.g., In 
re Pacific Container Terminal, 49 Agric. Dec. 900 (Nov. 8, 1990). Accordingly, 
the following Order should be issued, based on the attached Consent 
Decision. The acceptance of this interlocutory appeal will not be regarded as 
a precedent in a contested proceeding. 

On April 10, 1991, the ALJ certified to the Judicial Officer two questions 
relating to the legal principle referred to above, which would involve a 
discussion of cases cited by the ALJ in some of the similar prior cases. I 
ignored those cases in my prior decisions because I regarded them as 
completely irrelevant to the legal principle involved, and I have not changed 
my view, in this respect. This matter has been settled within this Department 
by the decisions of the Judicial Officer, and the ALJ is required to follow the 
policy set forth in the decisions of the Judicial Officer, whether it is correct 
or not. Jn re Esposito, 38 Agric. Dec. 613, 663-65 (1979). 


Order 
The respondent, All-Airtransport, Inc., is hereby assessed a civil penalty of 


$1,000. This penalty shall be payable to the "Treasurer of the United States,” 
by certified check or money order, and which shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North 6th Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to A.Q. Docket 
No. 89-75. 


APPENDIX 
CONSENT DECISION 


This proceeding was instituted under the Act of August 30, 1890, as 
amended (21 U.S.C. § 103 et seq.), the Act of February 2, 1903, as amended 
(21 U.S.C. §§ 111 and 120), and the Act of July 2, 1962 (21 U.S.C. § 134a et 
seq.) (Acts) by a complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service (APHIS), of the U.S. Department of Agriculture 
(Complainant), alleging that All-Airtransport violated the Acts and certain 
regulations promulgated thereunder (9 C.F.R. § 98.1 et seq.).  All- 
Airtransport, Inc. (Respondent) and the Complainant have agreed that this 
proceeding should be terminated by entry of the Consent Decision set forth 
herein and have for that purpose and only for that purpose, agreed to the 
following stipulations: 

1. For the purposes of this stipulation and the provisions of this Consent 
Decision only, the Respondent specifically admits that the Secretary of the 
United States Department of Agriculture has jurisdiction in this matter, 
neither admits nor denies the remaining allegations in the complaint in this 
proceeding, admits to the Findings of Fact set forth below, and waives: 

Ary further procedure; 

Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues of fact, law, 
or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this Consent Decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act of 1980 (5 
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USS.C. § 504 et seq.) for fees and other expenses incurred by the Respondent 
in connection with this proceeding; Provided, however, that this waiver shall 
be void and of no effect in the event the Animal and Plant Health Inspection 
Service, United States Department of Agriculture, shall commence or continue 
any proceeding of any sort against Respondent arising from the facts alleged 
in this proceeding. 

3. The conclusion of this matter by this Consent Decision will terminate 
all pending administrative proceedings and shall forever bar the continuation 
or initiation of any proceeding by the Animal and Plant Health Inspection 
Service, United States Department of Agriculture, under the statutes and 
regulations administered by it, against Respondent, arising out of the alleged 
set of facts which brought about this proceeding. The issuance of this 
Consent Decision shall constitute a final decision on the merits, and therefore, 
shall preclude the initiation or continuation of any further or additional 
administrative proceedings. 


Findings of Fact 


1. Respondent is a business incorporated in the State of New York, which 
has its corporate headquarters at 330 120th Avenue, N.E., Bellevue, 
Washington 98005. 

2. All-Airtransport, Inc., conducts business as Danzas Air, Division of All- 
Airtransport, Inc., at Cargo Building 75, J.F.K. International Airport, Jamaica, 
New York 11430. 

3. On or about April 2, 1987, the Respondent is alleged to have imported 
cattle embryos from Israel into the United States at J.F.K. International 
Airport in Jamaica, New York. 


Conclusions 
Respondent, having admitted the jurisdictional facts and having agreed to 
the provisions set forth in the following Order in disposition of this 


proceeding, such Order and Decision shall be issued. 


Order 


Respondent is assessed a civil penalty of one thousand dollars ($1,000.00), 
which shall be payable to the "Treasurer of the United States", by certified 
check or money order, and forwarded to USDA, APHIS Field Servicing 
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Office, Accounting Section, Butler Square West, 5th Floor, 100 North 6th 
Street, Minneapolis, Minnesota 55403, within thirty (30) days from the 
effective date of this Decision and Order. The certified check or money order 
should include the docket number of this proceeding. 

This Decision and Order shall become effective upon service of the 
Respondent. 


In re: JAY C. DAVIS AND RUSSELL KELLY BROWN. 
A.Q. Docket No. 89-76. 
Decision and Order as to Russell Kelly Brown filed May 2, 1991. 


Consent decision — Interlocutory appeal — Civil penalty — Interstate movement of cattle in 
violation of regulations. 


The Judicial Officer accepted an interlocutory appeal based on the refusal by Judge Kane (ALJ) 
to sign and issue a consent decision for civil penalties under the Act of February 2, 1903, and 
the Act of May 29, 1884, for violations of the Acts and regulations promulgated thereunder 
governing the interstate movement of cattle. The Judicial Officer issued the consent decision, 
but stated that the acceptance of the interlocutory appeal will not be regarded as a precedent. 


Jeffrey D. Kirmsse, for Complainant. 
Russell Kelly Brown, Pro Se. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended, and the Act of May 29, 1884, 
as amended (21 U.S.C. §§ 111, 120, 122), for violations of the Acts and the 
regulations promulgated thereunder (9 C.F.R. § 78.1 et seq.), governing the 
interstate movement of cattle. On April 16, 1991, complainant appealed from 
the failure of Administrative Law Judge Paul Kane (ALJ) to sign and issue a 
Consent Decision, attached as an Appendix to this decision. 

Although I would normally dismiss complainant’s appeal on the grounds 
that interlocutory appeals are not authorized by the Department’s Rules of 
Practice, the ALJ’s refusal to issue the Consent Decision and Order is based 
on his view as to a legal principle which he stated in 13 prior cases in the last 
few months, all of which were reversed by the Judicial Officer. See, e.g., In 
re Pacific Container Terminal, 49 Agric. Dec. 900 (Nov. 8, 1990). Accordingly, 
the following Order should be issued, based on the attached Consent 
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Decision. The acceptance of this interlocutory appeal will not be regarded as 
a precedent in a contested proceeding.’ 


Order 


The respondent, Russell Kelly Brown, is hereby assessed a civil penalty of 
$1,000. This penalty shall be payable to the "Treasurer of the United States," 
by certified check or money order, and which shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North 6th Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to A.Q. Docket 
No. 89-76. 


APPENDIX 


CONSENT DECISION 
AS TO RUSSELL KELLY BROWN 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. 111), the Act of May 29, 1884, as amended (21 U.S.C. 
120), [The Acts], and the Regulations promulgated thereunder (9 C.F.R. 78.1 
et seq.). The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below. The parties have agreed to 
the following stipulations: 

1. For the purposes of this stipulation, and the provisions of this Consent 
Decision only, Respondent Russell Kelly Brown admits specifically that the 
Secretary of the United States Department of Agriculture has jurisdiction in 


‘Complainant notes that a $5,000 civil penalty was proposed in its motion for a default 
decision filed May 14, 1990, as to respondent Davis. The penalty should be reduced to $2,500, 
if no hearing is required. In re Bobo, 49 Agric. Dec. 849, slip op. at S (Oct. 31, 1990). 
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this matter, neither admits nor denies the remaining allegations in the 
Complaint, admits to the Findings of Fact set forth below, and waives: 

Any further procedure; 

Any requirement that the final decision in the proceeding 
contain findings and conclusions with respect to all material issues of fact, law, 
or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 
2. Respondent Russell Kelly Brown also stipulates and agrees that the 
United States Department of Agriculture is the “prevailing party" in this 
proceeding, and waives any action against the United States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 504 et 
seq.) for fees and other expenses incurred by Respondent Brown in connection 
with this proceeding. 


Findings of Fact 


1. Russell Kelly Brown, herein referred to as Respondent, is an individual 
whose current address is 104 Tomie, #F, Quitman, Texas 75783. 
Respondent’s former address was P.O. Box 545, Gilmer, Texas 75664. 

2. On or about June 14, 1987, Respondent moved interstate approximately 
four "S" branded, brucellosis-exposed cattle from Winona, Texas to Longmont, 
Colorado, to a destination other than a quarantined feedlot or recognized 
slaughtering establishment, without an accompanying "S" brand permit. 

3. Onor about June 14, 1987, Respondent moved interstate approximately 
nine test-eligible cattle from Winona, Texas to Longmont, Colorado. The 
cows were moved interstate for other than immediate slaughter, and to other 
than a quarantined feedlot, without being accompanied by a permit for entry. 

4. Onor about June 14, 1987, Respondent moved interstate approximately 
nine test-eligible cattle from Winona, Texas to Longmont, Colorado. The 
cows were moved interstate for other than immediate slaughter, and to other 
than a quarantined feedlot, without being accompanied by a certificate, which 
stated the test dates and results of the official brucellosis tests. 

5. On or about June 14, 1987, Respondent moved interstate approximately 
nine test-eligible cattle from Winona, Texas to Longmont, Colorado. The 
cows were moved interstate for other than immediate slaughter, and to other 
than a quarantined feedlot, without being negative to an official brucellosis 
test within thirty days prior to the interstate movement. 
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6. On or about June 14, 1987, Respondent moved interstate approximately 
twenty-seven (27) cattle from Winona, Texas to Longmont, Colorado. The 
cows were moved interstate for other than slaughter, without being 
accompanied by an owner’s statement or other document listing individual 
identification of the cattle moved. 


Conclusions 


Respondent Russell Kelly Brown, having admitted the jurisdictional facts, 
and having agreed to the provisions set forth in the following Order, in 
disposition of this proceeding, such Order and Decision shall be issued. 


ORDER 


Respondent Russell Kelly Brown, is assessed a civil penalty of one 
thousand dollars ($1,000.00), which shall be payable to the "TREASURER OF 
THE UNITED STATES" by a certified check or money order, and shall be 
forwarded to: 


U.S. Department of Agriculture 
Field Servicing Office 
Accounting Section 

Butler Square West 

Fifth Floor 

100 North Sixth Street 
Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. Respondent 
Russell Kelly Brown shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 89-76. 

This Order shall become effective the day upon which service of this Order 
is made upon Respondent Russell Kelly Brown. 
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In re: EDDIE BENTON. 
A.Q. Docket No. 91-5. 
Decision and Order filed May 2, 1991. 


Interstate movement of "S" brand cattle without an "S" brand permit listing correct destination, 
and by other than direct shipment — Civil penalty. 


The Judicial Officer affirmed the Decision and Order by Judge Bernstein (ALJ) assessing a civil 
penalty of $1,000 for moving "S" brand cows, by other than direct shipment, from Mississippi to 
Texas, and without an "S" brand permit listing the correct point of destination. The case is 


governed by Jn re Kaplinsky. 


James D. Holt, for Complainant. 

Respondent, Pro Se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122), 
for violations of the Act and the regulations promulgated thcreunder (9 C.F.R. 
§ 78.1 et seq.), governing the interstate movement of cattle. An Initial 
Decision and Order was filed March 12, 1991, by Administrative Law Judge 
Edwin S. Bernstein (ALJ) assessing a civil penalty of $1,000. 

On March 19, 1991, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
USS.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). The case was 
referred to the Judicial Officer for decision on April 29, 1991. 

Based upon a careful consideration of the entire record, the Initial 
Decision and Order is adopted as the final Decision and Order in this case, 
based on In re Kaplinsky, 47 Agric. Dec. 613 (1988), attached as an Appendix 
to this Decision. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and the regulations promulgated thereunder (9 C.F.R. § 78.9(c)(2)(ii)(B)). 

This proceeding was instituted by a complaint filed on December 6, 1990, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. Respondent was served a copy of the 
complaint on December 20, 1990. 

Respondent has not filed an answer to date. Pursuant to section 1.136(c) 
of the Rules of Practice (7 C.F.R. § 1.136(c)), failure to deny or otherwise 
respond to the allegations in the complaint constitutes, for the purposes of this 
proceeding, an admission of said allegations. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Eddie Benton, hereinafter referred to as respondent, is an individual 
whose mailing address is Box 407, Amarillo, Texas 79105. 

2. Between April 4, 1989, and May 10, 1989, respondent moved, by other 
than direct shipment, thirty-two (32) "S" brand cows from Poplarville, 
Mississippi, to Hereford, Texas. 

3. On or about May 10, 1989, respondent moved thirty-two (32) "S" brand 
cows from Poplarville, Mississippi, to Hereford, Texas, without an "S" brand 
permit listing the correct point of destination for the cows. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 


respondent has violated 9 C.F.R. § 78.9(c)(2)(ii)(B). 
Therefore, the following Order is issued. 
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Order 


The respondent, Eddie Benton, is hereby assessed a civil penalty of $1,000. 
This penalty shall be payable to the “Treasurer of the United States," by 
certified check or money order, and which shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North 6th Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to A.Q. Docket 
No. 91-5. 


APPENDIX 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 


[Not published herein.-Editor.] 


In re) TERRY HORTON and JOHNNY HORTON. 
A.Q. Docket No. 88-5. 
Decision and Order filed May 14, 1991. 


Interstate movement of test-eligible cattle without required health certificate and permit for 
entry — Interstate movement of brucellosis reactor cattle other than to required immediate 
slaughter — Interstate movement of brucellosis exposed cattle without required permit and "S" 
branding — Burden of proof on party alleging oral permit — Hearsay admissible — Double 
jeopardy applies in criminal proceedings — Res judicata not applicable unless same facts and 
law in other forum — Regulation allowing diversion of brucellosis reactor and brucellosis 
exposed cattle not effective when violation occurred — Respondent’s failure to testify creates 
both adverse inference to respondent and inference that complainant’s prima facie case 
bolstered — Adverse inference rule can help make prima facie case — Judicial Officer gives 
great weight to ALJ’s findings, but may disregard — Judicial Officer’s inferences subject to 
substantial evidence review — Each violation merits a separate civil penalty — Single 
transaction may have more than one violation — Civil penalties. 
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The Judicial Officer affirmed that part of the decision by Judge Hunt finding that respondents 
moved test-eligible cattle without health certificates and without permits for entry, but the 
Judicial Officer increased the civil penalties assessed by the ALJ of $1,000 to respondent Terry 
Horton and $4,000 to respondent Johnny Horton to $2,000 and $9,000, respectively. The Judicial 
Officer held that failure to have the proper health certificate and failure to have the required 
permit for entry are separate violations, each warranting a $1,000 civil penalty. In addition, the 
Judicial Officer found that respondent Johnny Horton committed three violations in addition to 
those found by the ALJ, involving moving brucellosis reactor cattle other than to the required 
immediate slaughter, and moving brucellosis exposed cattle without the required "S" brand and 
permit for movement. The fact that respondent was found not guilty of some of the violations 
by a municipal court does not invoke the principles of double jeopardy and res judicata in this 
administrative proceeding, which does not involve the same facts and law considered by the 
municipal court. A preponderance of the evidence is all that is required to support the 
violations. "Immediately" means in direct connection or relation without an interval of time. 
"Directly" means in a direct manner without delay. Respondent’s failure to testify gives rise to 
the inference that his testimony would have been adverse to his position, and this inference can 
be used to help make out complainant's prima facie case. ALJ’s findings are given great weight 
by the Judicial Officer, but may be reversed. A single transaction can result in more than one 
violation, and a separate civil penalty is imposed for each violation. Importance of Brucellosis 
Eradication Program explained. 


Cynthia Koch and Patrice Harps, for Complainant. 

Xollie Duncan, Bentonville, Arkansas. for Respondents. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111 and 120), 
for violations of the Act and the regulations promulgated thereunder (9 C.F.R. 
§ 78.1 et seq.), governing the interstate movement of cattle. An Initial 
Decision and Order was filed September 8, 1989, by Administrative Law Judge 
James W. Hunt (ALJ) assessing civil penalties of $1,000 to respondent Terry 
Horton, and $4,000 to respondent Johnny Horton. 

On November 16, 1989, complainant, seeking civil penalties of $2,000 
against respondent Terry Horton, and $9,000 against respondent Johnny 
Horton, appealed to the Judicial Officer, to whom final administrative 
authority to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
has been delegated (7 C.F.R. § 2.35).’ Complainant also requested an oral 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 

(continued...) 
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hearing. On February 12, 1990, respondent filed a reply to complainant’s 
appeal in which it opposed an oral hearing, and indicated that it would stand 
on its brief of July 10, 1989. The case was referred to the Judicial Officer for 
decision on March 19, 1990. 

Complainant’s motion for oral argument is denied, inasmuch as the issues 
are well-briefed, and oral argument would seem to serve no useful purpose. 

Based upon a careful consideration of the entire record, the Initial 
Decision and Order is adopted as the final Decision and Order in this case 
(with omissions shown by dots and changes by brackets), except that the ALJ’s 
decision is reversed to the extent that respondent Johnny Horton was found 
not to have violated the regulations cited, and on the days noted, in {{ VII, 
IX and X of the Amended Complaint; and, that the civil penalties are 
increased to $2,000 for respondent Terry Horton, and $9,000 for respondent 
Johnny Horton. Additional conclusions by the Judicial Officer follow the 
ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This is an administrative proceeding instituted by a complaint filed on 
[January 5, 1988, and amended on December 21, 1988], by the Acting 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture ("complainant") alleging that Terry Horton and 
Johnny Horton ("respondents") committed various violations of the Act of 
February 2, 1903, as amended (21 U.S.C. §§ 111 and 120), and the regulations 
promulgated thereunder (9 C.F.R. § 7[8].1 et seq.). 

Respondents filed a timely answer, and a hearing was held in Fayetteville, 
Arkansas, on May 9 and 10, 1989. Complainant was represented by Ms. 
Cynthia Koch, Esq., and Ms. Patrice Harps, Esq. Respondents were 
represented by Ms. Xollie Duncan, Esq. [Footnote omitted.] Counsel for 
both parties filed briefs which have been considered in this decision together 
with the record in this matter. [Footnote omitted.] 


*(...continued) 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Issues 


The issues in this case are whether respondents violated the Act on the 
occasions discussed herein by moving cattle interstate without the 
documentation required by the regulations. 


Findings of Fact 


1. Respondent Terry Horton is an individual whose address is Box 36, 
Decatur, Arkansas 72722. 

2. Respondent Johnny Horton is an individual whose address is Box 36, 
Decatur, Arkansas 72722. 

3. On March 16, 1985, respondent Terry Horton purchased cattle in 
Fayetteville, Arkansas. The purchase included three cattle over 2 years of age 
identified with eartag numbers 71AXX1703, 71AXX1596, and 71AXX1712. 
On March 20, 1985, respondent sold cattle, including the three identified 
above, in Stigler, Oklahoma. No health certificate accompanied the animals 
and there is no record of a permit [for entry accompanying] the cattle into 
Oklahoma. Respondent admitted hauling the cattle to Stigler without a health 
certificate (CX-14, CX-15, CX-30). [Amended Complaint, {{ IV and V.] 

4. On March 24, 1986, respondent Johnny Horton purchased cattle from 
the Fort Smith Stockyards located in Moffett, Oklahoma. The purchase 
included two cattle over 2 years of age identified with the backtag numbers of 
2474 and 2476. On March 27, 1986, two cattle with the same identification 
numbers were included in a group of 21 cattle found at the Decatur Livestock 
Auction in Decatur, Arkansas. Respondent, who co-owned and operated the 
Decatur Livestock Auction, hauled these cattle to his Decatur, Arkansas, 
facility (CX-16, CX-18, CX-19). There is no record of a health certificate 
being issued for the interstate movement of these cattle (CX-21). [Amended 
Complaint, { IV.] 

5. Respondent Johnny Horton’s Decatur Livestock Auction in Decatur, 
Arkansas, is a livestock market [, which was] approved by the USS. 
Department of Agriculture to handle all classes of cattle [(at least) on 
October 10, 1985, and during March of 1986] (CX-20). 

6. On March 24, 1986, respondent Johnny Horton purchased a brucellosis 
reactor ("B" branded) cow identified with the eartag number 71AYA8912 in 
Moffett, Oklahoma. He received a Permit for Movement of Restricted 
Animal which stated that the animal must be delivered to the consignee, 
Hormel Packing Co., in Rockville, Missouri, “without diversion" and moved in 
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accordance with "applicable federal regulations" (CX-17). [Amended 
Complaint, { VII.] 

7. On March 26, 1986, respondent Johnny Horton purchased several cattle 
in Stilwell, Oklahoma. The purchase included four cattle over 2 years of age 
with eartag numbers 73BPZ4655, 73VVLS011, 73VRV4952, and 73BPZA695 
(CX-19, CX-36). On March 27, 1986, the four cattle were found at 
respondent’s Decatur Livestock Auction in Decatur, Arkansas, where 
respondent had hauled them (CX-16, CX-18). The required health certificates 
did not accompany the movement of the animals (CX-21). [Amended 
Complaint, { VIII.] 

8. About 4:00 p.m. on March 27, 1986, Dr. John Hahn, a USDA 
veterinarian, conducted an inspection of respondent’s Decatur, Arkansas, 
livestock facility and found the "B" branded brucellosis-reactor cow identified 
in [Finding of Fact] 6 above and another "B" branded cow in a pen with 19 
other cattle (CX-10). Respondent had bought cattle on March 26 and 27 
from three different sources (CX-19). Dr. Hahn was told by a barn hand 
identified as someone named "Sherman" that respondent “had brought them 
in a day or so ago." Hahn said that he did not know anything about Sherman 
who did not testify and who is no longer at respondent’s facility (CX-10). 
[However, Dr. Hahn testified that he had seen Sherman at previous times at 
a residence at the stockyard, and understood him to be a watchman employed 
by respondent Johnny Horton (Tr. 127, 129-30).] [Amended Complaint, { 
VIL.] 

9. Respondent Johnny Horton took the 21 cattle to the slaughter 
establishment in Missouri early (before daylight) on March 28, 1986 (CX-19). 
There is no record that any of the cattle, apart from the two already branded, 
were "S" branded or that a permit for their movement as brucellosis exposed 
cattle was issued. [Amended Complaint, {{ VII, LX and X.]} 

10. On October 10, 1987, respondent Johnny Horton had cattle 
purchased for him at the Decatur Livestock Auction in Arkansas using the 
code name "Steve 11." One of the cows, identified with the eartag number 
71AAG9902, was estimated to be 8 or 9 years of age (CX-22, CX-23, CX-24; 
Tr. 188). On November 25, 1987, the cow, among others, was taken to the 
Adair County Livestock Auction in Stilwell, Oklahoma. ... [Respondent’s 
affidavit (CX 25) does not indicate how he got the cattle, but states that he 
sold them] in the name of a person named Jim Hendren. Hendren denied 
having any cattle sold in his name in Stilwell in November 1987 (CX-39). 
There is no record of a certificate or permit for entry into Oklahoma in 
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November 1987 for the cow identified as 71AAG9902 (Tr. 267-68). [Amended 
Complaint, {{ XI and XII. 

11. On March 9, 1988, state and federal officials stopped a truck and 
trailer driven by respondent Johnny Horton after it had crossed into Arkansas 
from Oklahoma. Respondent said he was carrying his cattle and [10] cattle 
belonging to a person named Neil Reyelts from Stilwell, Oklahoma, to Siloam 
Springs, Arkansas. [Five of] Reyelts’ [10] cattle were over 2 years of age. 
Respondent did not have the requisite health certificate and permit for entry 
of Reyelts’ cattle into Arkansas (CX-2, CX-3, CX-29). [Amended Complaint, 
41 XIII and XIV.) 

12. On March 29, 1988, respondent was found not guilty by the Siloam 
Springs Municipal Court of moving cattle into Arkansas on March 9, 1988, 
without a health permit (RX-1). 

13. Brucellosis is an infectious, contagious, and communicable cattle 
disease which also affects human beings (Tr. 15-20). 

14. The federal and state governments maintain joint programs for the 
control of brucellosis and spend substantial sums for the programs (Tr. 21-26). 

15. ... [States are classified according to the incidence of brucellosis 
in the state and are designated as Class free, Class A, Class B, or Class C, 
and are then listed alphabetically within the appropriate classification (Tr. 
23-25).] 

16. The State of Arkansas was a Class C state in 198[5], as designated 
by section 78.20 of Title 9, Code of Federal Regulations. 

17. The State of Arkansas was a Class B state in the year 1987, as 
designated by section 78.41 of Title 9, Code of Federal Regulations. 

18. The State of Oklahoma was a Class B state in the year 1986, as 
designated by section 78.20, Title 9, Code of Federal Regulations. 

[19. The State of Oklahoma was a Class B state in the year 1988, as 
designated by § 78.41 of Title 9, Code of Federal Regulations.] 


Law and Regulations 


Complainant contends that respondents’ interstate movement of cattle set 
forth in the foregoing findings of fact violated 21 U.S.C. §§ 111 and 120 and 
the regulations promulgated thereunder, viz., 9 C.F.R. § 78.7 [(1986)], 9 C.F.R. 
§ 78.8(a)(2) and (a)(3) [(1986)], 9 C.F.R. § 78.9(c)(3)(ii) [(1986)], and 9 
C.F.R. § 78.9(d)(3)(iii) [(1986)]. 

9 C.F.R. § 78.7 [(1987)] provides that brucellosis reactor cattle may be 
moved interstate only for immediate slaughter either directly to a recognized 
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slaughtering establishment or directly to an approved intermediate handling 
facility and then directly to a recognized slaughtering establishment. 
[However, prior to October 14, 1986, this regulation did not permit movement 
to an intermediate handling facility. And, after October 14, 1986, such 
intermediate handling facility must be an approved one.] 

9 C.F.R. § 78.8 (a)(2) and (a)(3) [(1987)] provides that brucellosis exposed 
cattle may be moved interstate directly to a recognized slaughtering 
establishment, or directly to an approved intermediate handling facility and 
then directly to a slaughtering establishment, if such cattle are accompanied 
by a permit or "S" brand permit, and branded before being moved. [However, 
prior to October 14, 1986, this regulation did not permit movement to an 
intermediate handling facility. And, after October 14, 1986, such intermediate 
handling facility must be an approved one.] 

9 CFR. § 78.9(c)(3)(ii) [(1986)] provides that test-eligible cattle (cattle 
over 2 years of age) originating in a Class B state may be moved interstate 
only if a permit for entry has been issued and the animals are accompanied 
by a proper health certificate. 

9 C.F.R. § 78.9(d)(3)(iii) [(1986)] provides that test-eligible cattle 
originating in a Class C state may be moved interstate only if such cattle are 
accompanied by [both] a health certificate and a permit for their entry... . 


Discussion 


The record shows that on March 16, 1985, respondent Terry Horton 
purchased three cattle over 2 years of age in Arkansas. On March 20, 1985, 
he sold them in Oklahoma. Respondent admitted hauling the cattle from 
Arkansas, a Class C state, to Oklahoma. A certificate did not accompany the 
animals and ... a permit for entry ... [did not accompany] the cattle. 
Accordingly, respondent Terry Horton violated 9 C.F.R. § 7[8].9(d)(3)(iii) 
[(1986)]. [Finding of Fact 3; Amended Complaint, {{ IV and V.]} 

Respondents’ counsel contends that 9 C.F.R. § 78.1 provides that a permit 
may be oral and that it was not shown that an oral permit was not issued. 
Complainant, however, did present evidence showing that no permit was 
issued. If there was an oral permit, the burden of proof was therefore on 
respondent, as only respondent would be in a position to provide evidence of 
an alleged oral permit. Respondent, however, presented no such evidence. 
It is therefore found that no permit, written or oral, was issued. 

On March 24, 1986, respondent Johnny Horton purchased two cattle over 
2 years of age in Oklahoma, a Class B state. On March 27, 1986, these cattle 
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were found in a facility in Arkansas owned by respondent where respondent 
had hauled them. The required health certificate did not accompany the 
cattle. Accordingly, respondent Johnny Horton violated 9 C.F.R. § 
78.9(c)(3)(ii) [(1986)]. [Finding of Fact 4; Amended Complaint, { VI.] 

Also, on March 24, 1986, respondent Johnny Horton purchased a 
brucellosis-reactor cow in Oklahoma. A permit directing that the animal be 
moved directly to a slaughtering establishment “without diversion" 
accompanied the cow. On March 27, 1986, the cow was found at a facility 
owned by respondent in Arkansas. On March 28, 1986, respondent took this 
cow, and others, to a slaughtering establishment. [Finding of Fact 6; 
Amended Complaint, { VII.] 

Complainant contends that respondent violated 9 C.F.R. § 78.7 [(1986)] by 
failing to ... take the cow to immediate slaughter without diversion. The 
permit .. . said that the person moving the animal was to follow “applicable 
federal regulations." The applicable regulation . . . [on those dates], section 
78.7, provide[d] that a reactor cow . . . [must go] to "immediate" slaughter [, 
and, thus may not have been] moved to an approved intermediate handling 
facility and then directly to a slaughtering establishment. Thus, respondent’s 
conduct in moving a cow directly to his facility ... and then directly to 
slaughter was . . .'"! a “diversion” according to § 78.7 [as it was then written]. 
Respondent therefore did . . ."""! violate the regulations in this instance. 

On March 26, 1986, respondent Johnny Horton bought four cattle in 
Oklahoma. On March 27, 1986, they were found in Arkansas, where 
respondent had hauled them. The required health certificate did not 
accompany the movement of these animals from Oklahoma, a Class B state, 
to Arkansas. Accordingly, respondent is found to have violated 9 C.F.R. § 
78.9(c)(3)(ii) [(1986)]. [Finding of Fact 7; Amended Complaint, { VIII.] 

About 4:00 p.m. on March 27, 1986, Dr. Hahn, a USDA veterinarian, 
inspected respondent Johnny Horton’s livestock auction in Decatur, Arkansas, 
at which time he found 19 nonbranded cattle penned together with two 
branded brucellosis-reactor cattle. Dr. Hahn said a farm hand known only as 
"Sherman" told him that respondent "had brought them in a day or so ago." 
Dr. Hahn said he knew nothing about Sherman, or whether that was his first 
or last name, or how long he had worked at the facility. He said that 


[ “The word "not" is deleted.] 


[ The word "not" is deleted.] 
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Sherman is no longer there. Early in the morning on March 28, 1986, 
respondent moved the cattle to a slaughtering establishment in Missouri. 
[Finding of Fact 9; Amended Complaint, {{ IX and X.] 

Complainant contends that the contact of the nonbranded cattle with the 
brucellosis reactor cattle made them brucellosis exposed and that respondent 
violated 9 C.F.R. § 78.8(a)(2) and (a)(3) [(1986)] by moving brucellosis- 
exposed cattle interstate to Missouri without being "S" branded or 
accompanied by a permit. [I agree, and my reasons are fully set forth in Issue 
II of the Additional Conclusions by the Judicial Officer, infra.] 

However, respondents’ counsel points out that 9 C.F.R. § 78.1 provides 
that cattle do not become brucellosis exposed until "they have been in contact 
with brucellosis reactor cattle for a period of 24 hours or more." 

The . . . evidence that the nonbranded cattle were exposed for this period 
of time was the hearsay testimony of Dr. Hahn based on what someone called 
Sherman told him [and on respondent’s affidavit (CX 19)]. ... [H]earsay is 
admissible in proceedings such as this, [and] the hearsay in this case is entitled 
to ... [the] weight ... [which the circumstances allow]. ... Sherman’s 
reliability, character, integrity, or credibility concerning the truth of the 
statement he made to Hahn [seemingly would have encouraged respondent to 
produce Sherman as a witness. But,] Sherman did not testify, no statement 
or affidavit was taken from him, and Hahn admitted that he knew nothing 
about the man. ... [I]f Sherman’s statement -- that respondent "brought 
them in a day or so ago" -- were to be taken at face value, . . . his use of the 
word "them" means that he was referring to the two branded cattle, the 19 
nonbranded cattle, or all 21 cattle. . . . [Any of these interpretations puts the 
brucellosis reactors with the other 19 cattle on March 26th, or earlier. This 
answers'’**")] the critical question of how long the branded and nonbranded 
cattle, which respondent bought from different sources, were actually penned 
together after they were brought to the facility. [See Issue II discussion in 
Additional Conclusions, infra.] 

Dr. Hahn, himself, did not see the animals penned together until 4:00 p.m. 
on March 27, and respondent moved them to slaughter early [perhaps at 
6:00 a.m.] on March 28, which is [already 14 of] the 24-hour period required 
before the 19 cattle could be considered brucellosis exposed for purposes of 
having them branded. [If the cattle were put together "a day or so" before, as 
Sherman noted to Dr. Hahn, the 24-hour period was greatly exceeded.]} 


[ The ALJ said that this "doesn’t shed any light on the critical question. . . ."] 
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Complainant has, therefore, ...'°"! shown by a preponderance of 
substantial evidence that respondent committed a violation when he moved the 
cattle to a slaughtering establishment without having them branded or having 
them identified with a permit as brucellosis-exposed cattle.’ 

On October 10, 1987, respondent Johnny Horton had purchased for him 
at least one cow over 2 years of age in Arkansas. On November 25, 1987, the 
cow was found in Oklahoma. [Finding of Fact 10; Amended Complaint, {{ 
XI and XII] 

Respondent . . . [Johnny Horton’s affidavit (CX 25) states that he sold the 
cow] for a Jim Hendren. Hendren denies owning the cow. As the record 
evidence shows that respondent became the owner of the cow on October 10, 
1987, he is presumed to have retained ownership of the cow and controlled its 
movements until evidence to the contrary is presented. No such evidence was 
presented and, specifically, no evidence was presented showing that title to the 
cow was ever transferred to Hendren. I therefore find that respondent, not 
Hendren, owned the cow when it was seen in Oklahoma on November 25, 
1987, and that respondent had moved it there from Arkansas, a Class B state. 
No certificate or permit [for entry] accompanied the animal. 

Although respondent alleges that he moved the cow back to Arkansas 
when he discovered that it was from Arkansas, this does not remedy the 
violation of 9 C.F.R. § 78.9(c)(3)(ii) [(1986)] which occurred when respondent 
first moved the animal from Arkansas to Oklahoma without a certificate or 
permit [for entry]. Respondent’s action is accordingly found to . . . [constitute 
two violations]. 

On March 9, 1988, respondent Johnny Horton moved cattle over 2 years 
of age belonging to Neil Reyelts from Oklahoma, a Class B state, to Arkansas. 
The animals were not accompanied by a certificate or permit [for entry]. 
[Finding of Fact 11; Amended Complaint, {{ XIII and XIV.] 

Respondent contends that he did not know that the animals did not have 
the required papers. This argument is unavailing. Based on his experience 


[ The word "not" is deleted.] 


’Complainant, who has the burden of proving a prima facie case, contends that respondent’s 
failure to testify raises the inference that had he testified his testimony would be adverse to his 
interests and supports complainant’s allegation of a violation. ... [I agree. Respondent, 
however, argues that complainant has not fulfilled its burden of proof because it has not made 
a prima facie case, and therefore, the inference is not available. I find that the respondent is 
incorrect, for the reasons set forth in the Additional Conclusions, Issue II, infra.] 
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as a cattleman, respondent knew, or certainly should have known, that proper 
documentation is required when animals are moved. In any event, ignorance 
of the law is no excuse. Lopez, 44 Agric. Dec. 2201 (1985). 

Respondent also contends that because a municipal court found him not 
guilty, the principles of double jeopardy and res judicata are defenses to this 
action against him. Double jeopardy applies in criminal proceedings. Leonard 
McDaniel, 45 Agric. Dec. 2255, 2264 (1986). It is therefore inapplicable to 
this civil action. Res judicata does not apply because it is not shown that the 
same facts and law were considered in the municipal case as are considered 
here. 

Respond=nt’s defenses are found to be without merit. It is therefore found 
that respondent violated 78.9(c)(3)(ii) when he moved cattle from Oklahoma 
to Arkansas on March 9, 1988, without the required certificates or permit [for 


entry]. 
Conclusion 


By reason of the Findings of Fact and Discussion set forth above, 
respondents have violated the Act (21 U.S.C. § 111 and 12{0]) and regulations 
promulgated thereunder. The violations are also found to be deliberate, 
wilful, and repeated. 


Civil Assessment 


Section 122 of Title 21, United States Code, provides for the assessment 
of a civil penalty of not more than one thousand dollars for each violation. 
Each violation is a separate and distinct violation. 

Severe sanctions are imposed for violations of the Department’s 
regulations. Donald Hageman, S&H Hogs, Inc., 42 Agric. Dec. 531, 546 
(1983). Complainant seeks the maximum civil penalty assessment for each 
proven violation. There is no evidence of any mitigating circumstances. 

Therefore, the record supports complainant’s request for maximum 
sanctions of $1,000 for each violation as appropriate to accomplish the goals 
of compliance and deterrence to respondents and others similarly situated. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Although respondents’ Reply (Feb. 12, 1990) did not contain a cross- 
appeal, relying instead on respondents’ Post-Hearing Brief (July 10, 1989), 
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respondents’ view (apparently) is that the evidence does not adequately 
support any of the violations alleged in the Amended Complaint. But, there 
is much more than a preponderance of the evidence, which is all that is 
required.‘ 

Complainant’s appeal (Nov. 16, 1988) argues that the ALJ erred in not 
finding the violations alleged in {{ VII, LX and X of the Amended Complaint; 
and that the civil penalties should have been set at $2,000 for respondent 
Terry Horton, and at $9,000 for respondent Johnny Horton. Complainant also 
argues several miscellaneous errors by the ALJ. 

I agree completely and adopt (with modifications) complainant’s reasoning 
as my own. The Initial Decision is modified accordingly. In order to 
encourage similar action in future cases, I note that complainant’s appeal brief 
was particularly helpful in that complainant meticulously detailed each alleged 
error in the ALJ’s findings and conclusions. Since I prefer to adopt as much 
as possible from an ALJ’s Initial Decision, even where I disagree with portions 
of the Initial Decision, it is very beneficial to the Judicial Officer to have even 
minor errors in the ALJ’s findings or conclusions noted. To save effort, if 
there are a large number of alleged errors in an ALJ’s Initial Decision, a copy 
thereof, with handwritten corrections, could be attached as an appendix to a 
brief. 


Issues 


I. Whether on or about March 24, 1986, respondent Johnny Horton 
moved interstate one brucellosis reactor cow from Moffett, Oklahoma, to 
Decatur, Arkansas, in violation of § 78.7 of Title 9, Code of Federal 
Regulations (9 C.F.R. § 78.7 (1986)) [Amended Complaint, { VII]. 

II. Whether on or about March 28, 1986, respondent Johnny Horton 
moved interstate at least six brucellosis-exposed cattle from Decatur, 
Arkansas, to Rockville, Missouri, in violation of 9 C.F.R. § 78.8(a)(2), (a)(3) 
(1986) [Amended Complaint, {{ IX and X]. 

Ill. Whether the correct amount of civil penalties were assessed against 
respondent Terry Horton, and against respondent Johnny Horton. 


“See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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Discussion 


I. On or About March 24, 1986, Respondent Johnny Horton Moved 
Interstate One Brucellosis-Reactor Cow From Moffett, Oklahoma, to 
Decatur, Arkansas, in Violation of 9 C.F.R. § 78.7 (1986). 


The ALJ erroneously concluded that Johnny Horton did not violate 9 
C.F.R. § 78.7 (1986), when respondent moved a brucellosis-reactor cow 
interstate on or about March 24, 1986, from Moffett, Oklahoma, to Decatur, 
Arkansas [Amended Complaint, { VII]. The provisions of the regulation 
which the ALJ relied upon were not in effect at the time the violation in 
question occurred. Moreover, the evidence clearly demonstrates that Johnny 
Horton violated the provisions of 9 C.F.R. § 78.7 (1986) which were in effect 
when the movement in question took place. 

On page 6 of the Initial Decision appears the following: "9 C.F.R. § 78.7 
provides that brucellosis reactor cattle may be moved interstate only for 
immediate slaughter either directly to a recognized slaughtering establishment 
or directly to an approved intermediate handling facility and then directly to 
a recognized slaughtering establishment." And, continuing on pages 7 and 8, 
as follows: 


Complainant contends that respondent violated 9 C.F.R. § 78.7 by 
failing to comply with the permit’s requirement that he take the cow to 
immediate slaughter without diversion. The permit, however, also said 
that the person moving the animal was to follow “applicable federal 
regulations." The applicable regulation in this instance, section 78.7, 
provides that a reactor cow on its way to "immediate" slaughter may be 
moved to an approved intermediate handling facility and then directly 
to a slaughtering establishment. Thus, respondent’s conduct in moving 
a cow directly to his facility (which was approved) and then directly to 
slaughter was not a “diversion” according to § 78.7. Respondent 
therefore did not violate the regulations in this instance. 


However, complainant did not contend that respondent Johnny Horton 
violated 9 C.F.R. § 78.7 (1986) because he failed to comply with the "permit’s 
requirement that he take the cow to immediate slaughter without diversion." 

Rather, complainant has consistently contended that Johnny Horton violated 
9 C.F.R. § 78.7 (1986) because he did not move the brucellosis-reactor cow 
interstate for immediate slaughter directly to a recognized slaughtering 
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establishment, as required by the applicable provisions of 9 C.F.R. § 78.7 
(1986). 

Moreover, the provisions of 9 C.F.R. § 78.7 (1986), which were in effect 
in March of 1986 when the { VII violation occurred, did not permit a 
brucellosis-reactor cow on its way to slaughter to be moved to an approved 
intermediate handling facility and then directly to a slaughtering establishment. 
In fact, the language of the particular regulation apparently relied upon by the 
ALJ to exculpate respondent Johnny Horton was not in effect until October 14, 
1986, well after the date of the violation. (See Rulemaking Docket issued by 
the Animal and Plant Health Inspection Service (APHIS), United States 
Department of Agriculture (USDA) (51 Fed. Reg. 32,574, 32,589 (1986)). 
Therefore, although the language of this regulation does provide in 9 C.F.R. 


§ nen (1987) (after October 14, 1986) that brucellosis-reactor cattle can 
be moved interstate for immediate slaughter if they are moved directly to an 


approved intermediate handling facility and then directly to a recognized 
slaughtering establishment, this fact is immaterial in this case, since this 
regulation became effective well after the date of the violation, which was on 
or about March 24, 1986. 

Moreover, even if the post-October 14, 1986, provisions of 9 C.F.R. § 78.7 
had been in effect in March of 1986, it still would have been erroneous to 
conclude that respondent complied with the regulation. In order to be in 
compliance with this version of the regulation, the movement would have had 
to have been directly to an approved intermediate handling facility, and then 
directly to a recognized slaughtering establishment. 

The definition of an approved intermediate handling facility that relates to 
the language of the regulation that the ALJ apparently relied upon is set forth 
in 9 C.F.R. § 78.1 (1987), and is from 51 Fed. Reg. 32,580-81 (1986). This 
definition requires that specific criteria be met in order for a facility to be an 
approved intermediate handling facility. However, while complainant 
introduced evidence at the hearing that in 1985 Johnny Horton was a co- 
owner of the Decatur Livestock Auction, which at that time was a specifically- 
approved stockyard, and which is where the reactor was first moved after it 
left Oklahoma, complainant never introduced any evidence, nor did 
respondents, that the Decatur Livestock Auction was an approved intermediate 
handling facility within the meaning of 9 C.F.R. § 78.1 (1987), as set forth at 51 
Fed. Reg. 32,580-81 (1986). Complainant introduced no such evidence (and 
could not) because the regulation allowing a brucellosis-reactor cow to be 
moved to an approved intermediate handling facility did not exist in March of 
1986. 
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The provisions which are, in fact, applicable to this case provide, in 
relevant part, that (9 C.F.R. § 78.7 (1986)): 


Brucellosis reactor cattle may only be moved interstaie for 
immediate slaughter directly to a recognized slaughtering establishment 
. ©! and only in accordance with the following requirements. . . . 


The evidence clearly demonstrates that Johnny Horton violated the 
aforementioned provisions of 9 C.F.R. § 78.7 (1986), on or about March 24, 
1986, when he moved a brucellosis-reactor cow interstate from Moffett, 
Oklahoma, to Decatur, Arkansas, because the cow was not moved interstate 
for immediate slaughter directly to a recognized slaughtering establishment, 
as required by the applicable provisions of 9 C.F.R. § 78.7 (1986). 

In particular, the evidence establishes that on March 24, 1986, respondent 
Johnny Horton purchased cattle from four different commission companies 
at the Fort Smith Stockyards (Tr. 247-49, 257; CX 34). The Fort Smith 
Stockyards and the commission companies where the cattle were purchased 
are located in Moffett, Oklahoma (Tr. 201-02, 247-48; 257; CX 17). The pens 
where cattle are kept for sale at the sales commission companies are also 
located in Moffett, Oklahoma (Tr. 257). Among the cattle purchased by 
Johnny Horton on March 24, 1986, at one of the commission companies, the 
National Livestock Commission Co., was a cow identified on the buyer sheets 
as purchased by Johnny Horton, by the last four digits of her backtag number, 
namely, 3656 (Tr. 248; CX 34). 

On March 24, 1986, a Permit for Movement of Restricted Animals, VS 
Form 1-27, No. A 960913, was issued (Tr. 167-69; CX 17). Listed on this 
permit was the cow respondent Johnny Horton purchased at the National 
Livestock Commission Co. (CX 17). The permit, which was issued in the 
State of Oklahoma, identified the cow by its full backtag number, 73NA3656, 
its complete eartag number, 71A YA8912, and its reactor tag number, 253278 
(Tr. 168-69; CX 17). The permit indicated that the cow listed on it was a 
reactor, that it had brucellosis, and that it was "B" branded (Tr. 169; CX 17). 
The permit also indicated that Martha Butcher, Booneville, Arkansas, was the 
owner of the animal listed at the time the animal was diagnosed as having 
brucellosis (CX 17). 


[  *Of course, the clause here, which allows the animal to move from the farm of origin directly 
to no more than one specifically-approved auction stockyard, is irrelevant for our purposes.] 
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A brucellosis test record for cattle owned by Martha Butcher, Booneville, 
Arkansas, was introduced into evidence at the hearing (Tr. 171-72; CX 1). 
The identification of the animal listed on this test chart on line 7 (tube 7) is 
the same as that of the animal listed on the permit for restricted movement 
issued on March 24, 1986 (Tr. 171-72; CX 1, 17). The test chart indicated 
that the cow on line 7 (tube 7) was a brucellosis reactor (Tr. 172; CX 1). Dr. 
Nelson, a regional brucellosis epidemiologist with the United States 
Department of Agriculture, who has had extensive training and work 
experience in the disease of cattle known as brucellosis, and in analyzing test 
charts, testified that the animal listed in tube 7 (eartag 71AYA8912) of the 
brucellosis test chart for Martha Butcher’s cattle was a brucellosis reactor (Tr. 
13-17, 26-28, 35-36). Dr. Nelson testified that he based his determination 
upon the facts that there was no evidence of vaccination and on the results of 
all the tests performed on the animal, i.e., the animal was positive to the field 
test, the test used in the barn was a card test, the test results were confirmed 
in the laboratory with a card test, and the results were also confirmed on a 
supplemental test with a rivanol test (Tr. 27). 

The Permit for Movement of Restricted Animals also indicated that 
respondent Johnny Horton of Fort Smith Stockyards was the shipper or 
consignor of the animal identified on it (Tr. 168-69; CX 17). The permit was 
signed by respondent Johnny Horton on March 24, 1986 (Tr. 170; CX 17). 
The permit contained a warning in bold face type that stated: "WARNING 
TO OWNER, SHIPPER AND TRUCKER--LIVESTOCK MUST BE 
DELIVERED TO CONSIGNEE WITHOUT DIVERSION,” and it also 
contained the following sentence: “I understand that it is a violation of 
Federal law to move the animals identified herein interstate except in 
accordance with the provisions of applicable Federal Regulations" (CX 17). 
The consignee, i.e., destination of the animal identified on the permit, was 
Hormel Packing Co., Rockville, Missouri (Tr. 169; CX 17). The permit also 
indicated that the movement of the animal identified on it was to be an 
interstate movement for slaughter (CX 17). 

On March 27, 1986, a group of 21 cattle were found in a pen at the 
northeast end of the sale barn at the Decatur Livestock Auction in Decatur, 
Arkansas (Tr. 55, 112-14, 163-65; CX 4, 10, 11). The identification of these 
cattle, which included their backtags, eartags, breed, and age was recorded on 
a VS Form 4-54 (Tr. 56, 115, 164-65; CX 16). Among this group of cattle 
found at the Decatur Livestock Auction on March 27, 1986, was a cow 
identified by eartag 71AYA8912, backtag 73NA3656, and reactor tag 253278 
(Tr. 165-66; CX 4, 10). This is the brucellosis-reactor cow that Johnny 
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Horton purchased on March 24, 1986, at the Fort Smith Stockyards, Moffett, 
Oklahoma, for which he had been issued a permit for restricted movement to 
take this cow directly to Hormel Packing Co., Rockville, Missouri, without 
diversion (Tr. 247-49, 257; CX 17, 34). 

Respondent Johnny Horton was questioned, and also signed an affidavit 
about the 21 cattle found at the Decatur Livestock Auction on March 27, 1986 
(Tr. 171-74; CX 18, 19). Johnny Horton indicated that he had purchased the 
cattle found at the Decatur Livestock Auction at several different livestock 
auctions and that he had hauled them to his barn in Decatur to hold until he 
had a full load to go to slaughter (Tr. 171-75; CX 18, 19). Mr. Horton also 
stated that he took the cattle found at the Decatur Livestock Auction, which 
would include the brucellosis reactor discussed herein, to Hormel Packing 
Company, Rockville, Missouri, before daylight on March 28, 1986 (CX 19). 
Evidence introduced at the trial indicates that the brucellosis-reactor animal 
was in Rockville, Missouri, on March 28, 1986 (CX 9). 

As indicated on the Permit for Movement of Restricted Animals signed by 
respondent Johnny Horton, the cow found at the Decatur Livestock Auction 
on March 27, 1986, identified by eartag 71A YA8912, backtag 73NA3656, and 
reactor tag 253278, was to be moved directly to slaughter, without diversion, 
from the Fort Smith Stockyards in Oklahoma to Hormel Packing Co., 
Rockville, Missouri (CX 17). The regulations in 9 C.F.R. § 78.7 (1986) 
specifically required that this animal be moved interstate for immediate 
slaughter directly to a recognized slaughtering establishment. 

While the word "immediately" was not defined for the purposes of 9 C.F.R. 
§ 78.7 (1986), for this movement, this word means “in direct connection or 
relation . . . without interval of time" (WEBSTER’S NINTH NEW COLLEGIATE 
DICTIONARY 601 (1986)). Certainly, the movement of the animal from the 
Fort Smith Stockyards in Moffett, Oklahoma, to Arkansas, where it was 
unloaded and penned with other animals, and, thereafter, taken to its required 
destination in Missouri, would not constitute an immediate movement from 
Oklahoma to the required destination in Missouri. 

Further, while the word "directly" was not defined for the purposes of 9 
C.F.R. § 78.7 (1986), for this movement, this word means "in a direct manner 
. . . Without delay" (id. at 359). The movement here, whereby the brucellosis 
reactor was taken from the Fort Smith Stockyards, in Moffett, Oklahoma, to 
Decatur, Arkansas, where it was unloaded and penned with other animals, and 
then taken to its required destination in Missouri, can hardly be said to be 
directly to slaughter (Tr. 221-22). 
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Thus, it is clear that respondent Johnny Horton violated the applicable 
provisions of 9 C.F.R. § 78.7 (1986), on or about March 24, 1986, as alleged 
in Count VII of complainant’s Amended Complaint. No mitigating 
circumstances were presented in this case, and since the record reveals that 
Johnny Horton deliberately and wilfully violated the Department’s brucellosis 
regulations, the maximum civil penalty of $1,000 requested by complainant 
should be imposed in this case. 

Respondent did not testify at the hearing. The failure of respondent to 
testify creates an inference that respondent’s testimony would have been 
adverse to his position that he did not move the brucellosis reactor in a 
manner contrary to the regulations, and further creates the inference that 
complainant’s prima facie case presented at the hearing would have been 
bolstered if respondent had chosen to testify. Kirby v. Tallmadge, 160 U.S. 
379, 383 (1896); Milbank Mut. Ins. Co. v. Wentz, 352 F.2d 592, 597 (8th Cir. 
1965); N. Sims Organ & Co. v. SEC, 293 F.2d 78, 80-81 (2d Cir. 1961); In re 
Grady, 45 Agric. Dec. 66, 107 (1986); In re Petty, 43 Agric. Dec. 1406, 1427 
(1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986). 


II. On or About March 28, 1986, Respondent Johnny Horton Moved 
Interstate at Least Six Brucellosis-Exposed Cattle From Decatur, 
Arkansas, to Rockville, Missouri, in Violation of 9 C.F.R. § 78.8(a)(2) 
and (a)(3) (1986). 


The ALJ concluded that complainant had not proven by a preponderance 
of substantial evidence that respondent Johnny Horton violated 9 C.F.R. § 
78.8(a)(2) and (a)(3) (1986), when he moved at least six cattle, on or about 
March 28, 1986, interstate from Arkansas to Missouri (Amended Complaint, 
41 IX and X). This conclusion is erroneous. The evidence and testimony 
presented at the hearing clearly demonstrate that respondent Johnny Horton 
violated 9 C.F.R. § 78.8(a)(2) and (a)(3) (1986) on or about March 28, 1986. 

On page 6 of the Initial Decision, the ALJ stated, as follows: 


9 C.F.R. § 78.8(a)(2) and (3) provides that brucellosis exposed cattle 
may be moved interstate directly to a recognized slaughtering 
establishment or directly to an approved intermediate handling facility 
and then directly to a slaughtering establishment, if such cattle are 
accompanied by a permit or "S" brand permit, and branded before 
being moved. 
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To the contrary, the provisions of 9 C.F.R. § 78.8(a)(2) and (a)(3) (1986) 
that were in effect in March of 1986, when the violations occurred, did not 
permit brucellosis-exposed cattle moved for slaughter to be moved directly to 
an intermediate handling facility and then directly to a slaughtering 
establishment. As already shown in the preceding Issue I section, supra, the 
regulations that permitted the aforementioned type of movement were not in 
effect until October 14, 1986. (See the Rulemaking Docket, supra, at 51 Fed. 
Reg. 32,574, 32,589-90 (1986)). 

The regulations in effect on the day the violations occurred, on or about 
March 28, 1986, provide, in relevant part, that (9 C.F.R. § 78.8(a)(2) and 
(a)(3) (1986)): 


Except as provided in Part 51 of the regulations, brucellosis-exposed 
cattle may be moved interstate only as follows: 


(a) Movement of brucellosis-exposed cattle for immediate 
slaughter. ... Other brucellosis-exposed cattle may be moved directly 
to a recognized slaughtering establishment . . . only if such cattle are: 


(2) | Accompanied by a VS Form 1-27 permit or "S" brand permit; 
and 


(3) Such cattle are: 


(i) "S" branded before the animals leave the premises from which 
they move interstate. 


The definition of a brucellosis-exposed animal states, among other things, 
that a brucellosis-exposed animal is one that has been in contact with a 
brucellosis reactor for a period of 24 hours (9 C.F.R. § 78.1(aa) (1986)). 

Thus, there are three critical questions: whether at least six cattle that 
were moved interstate from Arkansas to Missouri on or about March 28, 
1986, were brucellosis-exposed cattle within the meaning of 9 C.F.R. § 


[ ‘As before, this clause merely allows the animal to move from the farm to an approved 
auction, and, thus is irrelevant here.] 
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78.1(aa) (1986); whether the cattle complainant contends were brucellosis- 
exposed were accompanied by the required permit during their interstate 
movement and were "S" branded before they left the premises from which 
they were moved interstate; and whether respondent Johnny Horton moved 
the cattle in question, and, thus, was responsible for any violation. 

The ALJ answered two of the three aforementioned questions 
affirmatively. In the Initial Decision, page 8, he stated that “[e]arly in the 
morning on March 28, 1986, respondent moved the cattle to a slaughter 
establishment in Missouri." The cattle referenced here include the six cattle 
from Counts IX and X of the Amended Complaint, which cattle respondent 
Johnny Horton moved from Decatur, Arkansas, to Rockville, Missouri, in 
violation of 9 C.F.R. § 78.8(a)(2) and (a)(3) (1986). Thus, in view of the 
ALJ’s decision, and in view of the evidence and testimony (CX 9, 19; Tr. 
98-106), there is no question but that Johnny Horton moved these (at least) 
six cattle from Decatur, Arkansas, to Rockville, Missouri, on or about March 
28, 1986. Therefore, respondent Johnny Horton is responsible for any 
violations of the Department’s brucellosis regulations which occurred from this 
movement. 

Moreover, on page 4 of the Initial Decision, the ALJ stated that: 


Respondent Johnny Horton took the twenty-one cattle to the 
slaughter establishment in Missouri early (before daylight) on March 
28, 1986 (CX 19). There is no record that any of the cattle, apart from 
the two already branded, were "S" branded or that a permit for their 
movement as brucellosis-exposed cattle was issued. 


Thus, the ALJ determined that the six cattle complainant alleged (in 
Counts IX and X) were moved interstate without being accompanied by a 
permit, and without being "S" branded before they left the premises from 
which they were moved interstate, had, in fact, been moved interstate without 
a permit and without being branded. This conclusion is supported by the 
evidence and testimony (Tr. 56-57, 115-16, 133, 166-67). 

Therefore, the only question that remains to be answered for Counts IX 
and X of complainant’s Amended Complaint is whether at least six cattle that 
Johnny Horton moved interstate on or about March 28, 1986, were 
brucellosis-exposed. I find that complainant introduced evidence and 
testimony at the hearing that proved conclusively that the cattle in question 
were brucellosis-exposed. 
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In particular, the record is clear that on March 27, 1986, Dr. John Hahn, 
a section veterinary officer for APHIS, found a group of 21 cattle in a pen at 
the Decatur Livestock Auction (Tr. 112-14; CX 10). In this pen, Dr. Hahn 
found two "B" branded cattle and 19 other nonbranded cattle (Tr. 112-13). 
Testimonial and documentary evidence presented at the hearing establish that 
one of the "B" branded cows, identified by backtag number 73NA3656, eartag 
number 71A YA8912, and reactor tag number 25378, was a brucellosis reactor 
(Tr. 13-17, 26-28, 35-36, 172; CX 1, 17). 

On March 27, 1986, Dr. Hahn questioned Sherman, an employee at the 
Decatur Livestock Auction, about the 21 cattle (two "B" branded and 19 
nonbranded), which Dr. Hahn had found in the pen, and was told by the 
employee that the cattle had been brought in a day or so before, which would 
have been March 26, 1986, or earlier (Tr. 114-15, 134; CX 10). Respondent 
Johnny Horton admitted that the 21 cattle had been penned together at the 
Decatur Livestock Auction, and that he moved these cattle from their pen on 
the morning of March 28, 1986, to Rockville, Missouri (Tr. 172-74; CX 18, 
19). The eartag and backtag numbers of at least six of these cattle that were 
found at Rockville, Missouri, are identical with those of at least six 
nonbranded cattle found at the Decatur Livestock Auction on March 27, 1986 
(Tr. 101-06; CX 9, 16). 

Thus, it is clear that the 19 nonbranded cattle and the two "B" branded 
cattle which arrived at the Decatur Livestock Auction on March 26, 1986, or 
earlier, and which were penned together until the morning of March 28, 1986, 
at the Decatur Livestock Auction, had been penned together for at least, but 
probably much longer than, 24 hours (Tr. 128; CX 10, 19). Therefore, I find 
that the 19 nonbranded cattle were brucellosis-exposed cattle, in that at least 
one of the two "B" branded animals that was penned together with them for 
over 24 hours was a brucellosis reactor (Tr. 114-15, 118-19, 125, 128, 287; 9 
C.F.R. § 78.1(aa) (1986)). Moreover, this conclusion is bolstered by the fact 
that respondent Johnny Horton failed to testify at the hearing. This failure 
raises the inference that any testimony of respondent, had he chosen to testify, 
would have been adverse to his position, and that the prima facie case 
complainant presented here would have been bolstered if he had chosen to 
testify. Kirby v. Tallmadge, 160 U.S. 379, 383 (1896); Milbank Mut. Ins. Co. 
v. Wentz, 352 F.2d 592, 597 (8th Cir. 1965); N. Sims Organ & Co. v. SEC, 293 
F.2d 78, 80-81 (2d Cir. 1961); In re Grady, 45 Agric. Dec. 66, 107 (1986); In 
re Petty, 43 Agric. Dec. 1406 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 
1986). 
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The ALJ erroneously concluded that complainant’s evidence did not prove 
that the cattle in question were brucellosis-exposed. In this regard, he said 
that the only evidence that the nonbranded cattle were exposed was the 
hearsay testimony of Dr. Hahn that Sherman, a barn hand at the Decatur 
Livestock Auction, had told him that the cattle in question had been brought 
in a day or so before, viz., on March 26, 1986, or earlier. The ALJ found that 
this hearsay was entitled to little or no weight because "nothing is known 
about Sherman’s reliability, character, integrity, or credibility concerning the 
truth of the statement he made to Dr. Hahn. Sherman did not testify, no 
statement or affidavit was taken from him, and Hahn admitted he knew 
nothing about the man" (Initial Decision at 9). Additionally, the ALJ found 
Dr. Hahn’s affidavit to be ambiguous in regard to how long the cattle were 
penned together and he stated that Dr. Hahn himself did not see the animals 
penned together until 4:00 p.m. on March 27, 1986. The ALJ also refused to 
take into account the inference created by respondent Johnny Horton’s failure 
to testify, since he contended, relying upon Transcontinental Gas Pipe Line 
Corp. v. Mobile Drilling Barge, 424 F.2d 684, 694 (Sth Cir.), cert. denied, 400 
U.S. 832 (1970), that complainant had failed to prove a prima facie case and, 
thus, an inference from a failure to testify did not arise (Initial Decision at 9 
n. 3). 

I disagree. Complainant did, in fact, prove its prima facie case. As has 
been stated, supra, Sherman, a barn hand at the Decatur Livestock Auction, 
who was there on March 27, 1986, and who was questioned by Dr. Hahn, 
stated that the 21 cattle which Dr. Hahn found in the pen, which included two 
branded cattle, one of which complainant proved was a brucellosis reactor, 
and 19 nonbranded cattle, had been brought in a day or so before, e.g., on 
March 26, 1986, or earlier. This fact is reflected in the signed affidavit of Dr. 
Hahn. The affidavit of Dr. Hahn is not ambiguous as to the cattle Sherman 
was referring to, when Dr. Hahn states in his affidavit: "He [Sherman] said 
that Mr. Horton had brought them in a day or so ago" (CX 10). "Them" 
clearly refers to the cattle in the pen, because these are the cattle that Dr. 
Hahn indicates he saw in the pen and about which he questioned Sherman. 
In particular, Dr. Hahn stated that, "Upon walking through the barn I noticed 
twenty-one head of cattle in a lot ... So I went and called the barn hand 
Sherman (that lives in the trailer adjacent to the barn) about the cattle." Jd. 

My disagreement with the ALJ on the weight to be accorded Sherman’s 
statement in Dr. Hahn’s hearsay testimony is based upon the ALJ’s apparent 
inference that Dr. Hahn was dealing with a veritable stranger with no 
reputation for truthfulness, e.g., "Sherman’s reliability, character, integrity, or 
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credibility concerning the truth of the statement he made to Hahn" (Initial 
Decision at 9). Also, it is apparent to me that the ALJ has inferred that "what 
someone called Sherman told" (id.). Dr. Hahn is not credible, because the 
ALJ believed Sherman had no status to be telling the USDA veterinary 
inspector anything credible about respondent’s operations. 

However, the record is clear that Sherman was known to Dr. Hahn from 
previous encounters at the facility, and that Sherman was respondent’s 
resident employee, whose very job it was to watch the cattle. In cross- 
examination by respondent’s counsel, Dr. Hahn testified to these facts, as 
follows (Tr. 127, 129-30) (emphasis added): 


BY MS. DUNCAN: 


Q. Have you attempted to find out anything about this Sherman or 
his background or anything about him? 


BY DR. HAHN: 


A. No. Although I remember at the time my understanding was he 
was a barn hand that worked there, sort of a watchman, and worked 


around the barn. Now, I have no idea as to his formal arrangement 
and I don’t know when he left. He’s not at the barn now I know, the 
trailer is even gone. And, so I don’t know. At that period of time my 
understanding was he was in the employment, but I have no idea how 
long he was there. 


Q. When you go to these barns and there is -- you make it a habit 
of going when there’s nobody there? 


MS. KOCH: Your Honor, I think this is irrelevant at this point. 


JUDGE HUNT: Well, it relates to the direct examination what 
he’s found when he was at the pen or at the auction. Go ahead. 


THE WITNESS: I go both types of times as a rule to try to 
understand what their normal operation is, both -- I go sometimes 
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when the barn is in operation and going on, but generally you can’t talk 
to anybody because they’re quite busy at the time. 


And, so I tend to go a lot of times when there’s nobody at the barn 
or at least at that particular barn there’s rarely anybody there because 
there’s no residence there any more. Sherman was there at times when 
there was a residence there. Most other barns, yes, there’s somebody 
around. 


From this I infer and conclude that Sherman was trustworthy and credible 
enough to be hired by respondent as a watchman of respondent’s cattle; that 
Dr. Hahn knew Sherman to be a resident employee and thus very likely to 
know when the cattle arrived (if not Sherman, who?); that there is not 

pparent to me any reason why Dr. Hahn or Sherman would not tell the 
truth; and that it is credible that the cattle arrived when Sherman said the 
cattle arrived, since it was Sherman’s job to watch such things. 

Moreover, respondent could have produced Sherman as a witness (or 
respondent, himself) to rebut Dr. Hahn’s affidavit and testimony, but 
respondent chose not to do so. The ALJ’s analysis of this issue goes far 
beyond giving the respondent the benefit of the doubt on a minor point. My 
analysis is that Dr. Hahn observed the cattle at 4:00 p.m. on March 27, 1986. 
The evidence is clear that respondent moved the cattle early the next morning. 
If, by "early," one assumes 6:00 a.m., then 14 hours of the 24-hour period for 
brucellosis exposure are already counted. The cattle would have to have been 
delivered to the pen after 6:00 a.m. on March 27, 1986, to escape a violation 
under this scenario. Sherman would have to have at least said that the cattle 
came in "today" (March 27th), but he did not. Sherman indicated that it was 
(at least) the previous day (March 26th), or earlier. 

I also disagree with the ALJ’s reasoning that the fact that Sherman did not 
testify at the hearing, or that no statement or affidavit from him was presented 
at the hearing, undermines the validity of complainant’s proof. I note that the 
person who talked with Sherman, Dr. Hahn, did make an affidavit about what 
Sherman told him and did testify at the hearing. If there was the slightest 
doubt in respondent’s mind as to the truth of Dr. Hahn’s affidavit, respondent 
Johnny Horton should have presented this proof, which he did not, at the 
hearing. “It is certainly a maxim that all evidence is to be weighed according 
to the proof which it was in the power of one side to have produced and in 
the power of the other side to have contradicted." In re Grady, supra, 45 
Agric. Dec. at 109. 
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Under these circumstances, and within the context of the overall violations 
committed--as set forth in the Amended Complaint--it is just not reasonable 
to rationalize away the clear testimony of Dr. Hahn. Moreover, within the 
context of the Department’s enforcement program, and the importance to the 
Nation of the brucellosis program, I cannot find that complainant did not 
prove this allegation by a preponderance of the evidence (which is all that is 
required, see note 4, supra). If this were a criminal case, where the standard 
of proof is “beyond a reasonable doubt,” the ALJ’s analysis might be 
considered reasonable, but not so here in an administrative proceeding under 
@ preponderance standard. 

Moreover, respondent Johnny Horton’s sworn affidavit adds support on the 
critical question of how long the cattle were penned together at the Decatur 
Livestock Auction (CX 19). Mr. Horton admitted that the cattle were all 
penned together when they were at the Decatur Livestock Auction and Mr. 
Horton admitted he did not move these cattle until March 28, 1986 (Tr. 
172-74; CX 18, 19). Therefore, it is clear to me that the cattle were penned 
together for over 24 hours, thus making the nonbranded cattle brucellosis- 
exposed; and, it is also clear that complainant did not rely solely on 
Dr. Hahn’s testimony and affidavit to establish this fact, but relied on both 
this evidence and Johnny Horton’s own statement. 

But, even assuming, arguendo, that the testimony presented by Dr. Hahn, 
along with the affidavit he signed, as well as Johnny Horton’s own statements, 
were insufficient to establish a prima facie case that the cattle were 
brucellosis-exposed, the inference created by respondent Johnny Horton’s 
failure to testify, together with the aforementioned evidence, would still 
establish that the cattle in question were (prima facie) brucellosis-exposed. 
Contrary to the ALJ’s determination, all of these factors should have been 
relied upon in determining whether complainant had established that the 
cattle were brucellosis-exposed. 

This follows because it is "totally without merit" that the adverse inference 
rule cannot be utilized by a party who has failed to produce a prima facie case 
without the rule. See International Union (UAW) v. NLRB, 459 F.2d 1329, 
1344 (D.C. Cir. 1972), as follows (emphasis added): 


Counsel first suggests that the adverse inference rule cannot be 
utilized by a party, such as the union, who has failed to produce a 
prima facie case without the rule. This suggestion is totally without 
merit. First, it should be noted that, although counsel confidently states 
this rule as if it were part of the organic law of the land, there is in fact 
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substantial authority to the contrary. See, e.g., Tendler v. Jaffe, supra, 
92 U.S.App.D.C. at 6-7, 203 F.2d at 18-19. Cf. Welcome-American 
Fertilizer Co., supra, 169 NLRB at 870. But see Transcontinental Gas 
Pipe Line Corp. v. Mobile Drilling Barge, 5 Cir., 424 F.2d 684 (1970). 


Of course, in a situation where a party has good reason to believe 
he will prevail without introduction of all his evidence, it would be 
unreasonable to draw any inference from a failure to produce some of 
it. But where, as here, the ultimate decision of the trial examiner 
remained in doubt until the end, it might well be assumed that the 
parties will do everything in their power to ensure that that decision 
will be favorable to them. Cf. NLRB v. A.P.W. Products Co., supra, 
316 F.2d at 903-904. In this situation, some courts have found it 
proper for a tribunal to place a production burden on the party 
controlling vitally relevant evidence. These courts have treated failure 
to produce as giving rise to an inference that the suppressed evidence 
would be unfavorable to the suppressing party—an inference which can 
aid the other party in making out a prima facie case. 


Where, as here, complainant presents evidence, through testimony and an 
affidavit, that nonbranded cattle were penned together with a brucellosis 
reactor for over 24 hours, respondent would have had no reason to believe 
that he would prevail without the introduction of his evidence, if there was 
any, to contradict this. Thus, respondent’s failure to testify gives rise to the 
inference that respondent’s evidence would be unfavorable to his position, - 
which inference can aid complainant in making out its prima facie case. 
International Union (UAW) v. NLRB, supra. 

Therefore, it is clear that complainant proved that the cattle in question 
were brucellosis-exposed. Since the ALJ found that the evidence presented 
at the hearing proved that these cattle were moved without being branded, 
that the cattle were not accompanied by a permit, and that Johnny Horton 
himself moved the cattle interstate, Johnny Horton is liable for moving the 
cattle interstate without the proper branding and without being accompanied 
by a permit. Therefore, in view of the fact that Johnny Horton’s actions were 
deliberate and wilful, and in view of the ALJ’s determination that no 
mitigating circumstances were presented in this case, Johnny Horton should 
be assessed the maximum civil penalty of $1,000 for each of his two violations 
of 9 C.F.R. § 78.8 (1986). 





456 ANIMAL QUARANTINE AND RELATED LAWS 


Although I am reversing the ALJ’s Findings and Conclusions concerning 
41 VII, IX and XI of the Amended Complaint, I emphasize that it is the 
consistent practice of the Judicial Officer to give great weight to the findings 
of fact by ALJ’s, since they have the opportunity to see and hear the 
witnesses. However, the ALJ’s findings are not sacrosanct, and the Judicial 
Officer is free to substitute his or her judgment for that of the hearing officer 
on all questions. It is important to note here that where there is the 
possibility of drawing two inconsistent inferences from the evidence, the 
Judicial Officer is not prevented from drawing one. Also, the overruling of 
an ALJ’s findings on the credibility of two witnesses is not required to be 
supported by a very substantial preponderance of the evidence. If the Judicial 
Officer’s inferences are supported by substantial evidence, they cannot be set 
aside even though the reviewing court could draw a different inference. When 
the Judicial Officer reaches different or opposite results from the ALJ, the 
ALJ’s findings should be considered on review and given such weight as they 
merit within reason and the light of judicial experience. Where the Judicial 
Officer has overruled an ALJ’s findings, in many cases (including this one), 
based upon credibility determinations, the Judicial Officer has relied on 
documentary evidence or inferences from the facts. 

This principle, inter alia, was recently analyzed in the Tipco decision, which 
cited Seventh Circuit cases to set forth the substantial evidence test to be 
applied to the Judicial Officer’s decision (Jn re Tipco, Inc., 50 Agric. Dec. 871, 
slip op. at 25-27 (Feb. 6, 1991), appeal docketed, No. 91-1435 (4th Cir. Mar. 5, 
1991), as follows (emphasis in original): 


This principle may be demonstrated by language from cases cited 
by respondent, such as Mattes v. United States, 721 F.2d 1125, 1128-29 
(7th Cir. 1983) (emphasis added), as follows: 


A. Substantial Evidence Review 


Our review of the factual findings made by the Secretary of 
Agriculture is narrow. The Secretary's findings must be 
sustained if they are supported by substantial evidence which is 
"such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion[.]”" Universal Camera Corp. v. 
NLRB, 340 US 474, 477, 71 S.Ct. 456, 459, 95 L.Ed. 456 (1951) 
quoting Consolidated Edison v. NLRB, 305 U.S. 197, 229, 59 
S.Ct. 206, 216, 83 L.Ed. 126 (1938), quoted in NLRB v. Berger 
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Transfer and Storage Co., 678 F.2d 679, 687 (7th Cir. 1982). See 
also Swift & Co. v. United States, 393 F.2d 247, 255 (7th Cir. 
1968). 


Despite Diane’s arguments to the contrary, the J.O. is not 
required to accept the ALJ’s findings of fact even when those 
findings are based on credibility determinations. Administrative 
Procedure Act ("APA") § 557(b), 5 U.S.C. § 557(b). Rather, as 
the Supreme Court made clear in Universal Camera, the agency 
is free to substitute its judgment for that of the ALJ. The 
reviewing court still evaluates the J.O.’s decision using the 
substantial evidence test with the caveat that “evidence 
supporting a conclusion may be less substantial when an 
impartial, experienced [ALJ] who has observed the witness and 
lived with the case has drawn conclusions different from the 
Board’s than when he has reached the same conclusion." 
Universal Camera Corp. v. NLRB, 340 U.S. 474, 496, 71 S.Ct. 
456, 469, 95 L.Ed. 456 (1951). See also Kopack v. NLRB, 668 
F.2d 946, 951-52 (7th Cir. 1982). 


Thus the ALJ’s determinations are not entitled to any special 
deference from the agency except insofar as the ALJ’s findings are 
based on witness credibility determinations. The agency is free 
independently to weigh the evidence and draw its own inferences. 
The ALJ, of course, is best situated to make credibility 
determinations based on the demeanor of witnesses. Kopack, 
668 F.2d at 953. [Footnote omitted.] See generally 3 K.C. Davis, 
Administrative Law Treatise 327-36 (2d ed. 1980). 


The ALJ, finding Diane a credible witness, accepted Diane’s 
statements that she intended to operate independently and did 
not intend to circumvent the suspension orders. The J.O., 
without explicitly rejecting the ALJ’s findings, reversed on the 
facts holding "the uncontradicted, objective circumstances [to be} 
more persuasive than Mrs. Mattes’ testimony." J.O.’s Dec. at 
21. The J.O. thus inferred from a number of facts and 
circumstances that Diane’s application for registration was part 
of an attempt to avoid the effects of the suspension. [Footnote 
omitted.] 
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This application of Universal Camera to a Packers and Stockyards 
Administration proceeding was based upon the earlier Seventh Circuit 
case, Kopack v. NLRB, 668 F.2d 946, 952 (7th Cir. 1984) (emphasis 
added), which set forth very clearly the standards of review vis-a-vis the 
court and the agency, as these standards relate to review of an ALJ’s 
findings and conclusions, as follows (emphasis in original): 


Framing the issue on review as being “whether the Board 
erred" is inconsistent with Universal Camera. That case 
establishes the level of scrutiny which must be applied to a 
Board decision by a reviewing court. It does not address what, 
if any, standard of review the Board must apply to an ALJ’s 
determination. It is not the case that the Board must observe 
the same standard as a court of appeals: "[I]n reviewing 
questions of fact, a court of appeals has less discretion to 
overturn an NLRB determination than the NLRB has to reject 
conclusions of its administrative law judge. ‘[T]he Board is not 
bound by findings and conclusions of an administrative law 
judge and is free to draw its own inferences as well as 
conclusions when its broader experience and expertise is 
applicable.” U.S. Soil Conditioning v. NLRB, 606 F.2d 940, 944 
(10th Cir. 1979) (citations omitted). Asking whether the Board 
“erred" therefore is not only outside the scope of the Universal 
Camera decision; framing the issue in such a manner adds 
confusion to an area where clear analysis is already difficult. 
The sole issue before this court is whether there is "substantial 
evidence" to support the Board’s determination. 


It is possible that we misconstrue the petitioners’ argument 
and that they contend this court is bound to uphold the ALJ’s 
findings because they are supported by substantial evidence. 
This argument also misstates the law. Universal Camera makes 
clear that it is the Board’s decision, rather than that of the ALJ, 
which is subject to scrutiny by a reviewing court under the 
substantial evidence test. 340 U.S. at 488, 71 S.Ct. at 464. As 
the Ninth Circuit stated in NLRB v. Pacific Grinding Wheel Co., 
572 F.2d 1343 (9th Cir. 1978), "if there is evidence to support 
each of two conflicting views, the findings of the Board must be 
allowed to stand despite the fact that we might have reached the 
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opposite conclusion on our own." Id. at 1347 (citations 
omitted). 


Ill. The Amount of Civil Penalties the ALJ Assessed Against 
Respondents Terry Horton and Johnny Horton Is Erroneous. 


The ALJ assessed respondent Terry Horton a civil penalty of $1,000 for 
the violations the ALJ determined he committed, and assessed respondent 
Johnny Horton a civil penalty of $4,000 for the violations that he determined 
Johnny Horton had committed. The ALJ should have assessed a $2,000 civil 
penalty against respondent Terry Horton, as complainant requested. Similarly, 
the ALJ should have assessed a $9,000 civil penalty against respondent Johnny 
Horton, as complainant requested. 

It has been the policy of APHIS to seek a separate civil penalty for each 
violation of its brucellosis regulations. This APHIS policy has been upheld, 
e.g., in In re McDaniel, 45 Agric. Dec. 2255, 2264 (1986); In re Guffy, 45 Agric. 
Dec. 1742 (1986); and In re Homer, 44 Agric. Dec. 200 (1985) (ruling on 
certified questions). 

These aforementioned decisions clearly establish that a single transaction 
can result in more than one violation of the Department’s brucellosis 
regulations found in 9 C.F.R. Part 78. In re McDaniel, supra; In re Guffy, 
supra; In re Horner, supra. These decisions also establish that for each 
violation of the Department’s brucellosis regulations a separate penalty should 
be imposed. In re McDaniel, supra; In re Guffy, supra; In re Homer, supra. 

Despite this well-established line of cases, and despite the ALJ’s 
determination (Initial Decision at 11-12) that each violation was a separate 
and distinct violation which warranted the imposition of the $1,000 civil 
penalty requested by complainant for each proven violation, the ALJ failed to 
impose a separate $1,000 civil penalty for each violation that occurred. 

Specifically, the ALJ concluded (Initial Decision at 2, 6) that respondent 
Terry Horton moved three cattle interstate from Arkansas to Oklahoma, on 
or about March 16, 1985, without the required health certificate and without 
the required permit for entry. Terry Horton’s movement of the cattle without 
a permit for entry and without a health certificate represents two separate and 
distinct violations, 9 C.F.R. § 78.9(d)(3)(iii) (1986), as noted in the McDaniel, 
Guffy, and Homer cases, supra. 

The fact that this movement represents two separate and distinct violations 
is evident from an examination of the structure of 9 C.F.R. § 78.9(d)(3)(iii) 
(1986). The last sentence of 9 C.F.R. § 78.9(d)(3)(iii) (1986) requires that 
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cattle shall be accompanied by a certificate and shall be accompanied by a 
permit for entry. As here, "[w]here two or more requirements are provided 
in a section and it is the legislative intent that all of the requirements be 
fulfilled in order to comply with the statute, the conjunctive ‘and’ should be 
used." SUTHERLAND STATUTORY CONSTRUCTION, § 21.14 (4th ed. 1985). 
Thus, when, as here, the conjunctive "and" is placed between requirements, it 
is clear that these requirements are separate and distinct. 

Complainant’s Amended Complaint alleged that this movement represents 
two distinct and separate violations of the regulations: in { IV that Terry 
Horton violated the regulations by moving at least two cattle interstate from 
Arkansas to Oklahoma without a certificate, and in { V that Terry Horton 
violated the regulations by moving at least two cattle interstate from Arkansas 
to Oklahoma without a permit for entry. Since these violations are separate 
and distinct violations for which a separate civil penalty should be imposed, 
and since the ALJ determined that the maximum civil penalty should be 
imposed for each violation in this case, here $1,000, the ALJ should have 
assessed respondent Terry Horton a total civil penalty of $2,000, e.g., $1,000 
per violation, for his two violations of 9 C.F.R. § 78.9(d)(3)(iii) (1986), as 
alleged in ({ IV and V of complainant’s Amended Complaint. 

Also, the ALJ found (Initial Decision at 4, 10) that respondent Johnny 
Horton moved one test-eligible cow interstate from Arkansas to Oklahoma on 
or about November 25, 1987, without the required certificate and without the 
required permit for entry having been issued. This interstate movement by 
Johnny Horton, without a certificate and without the issuance of a permit for 
entry, violates 9 C.F.R. § 78.9(c)(3)(ii) (1987) and constitutes two separate and 
distinct violations of the regulations, as noted in McDaniel, Guffy, and Homer, 
supra. 

The structure of 9 C.F.R. § 78.9(c)(3)(ii) (1987) makes clear that this 
movement constitutes two separate and distinct violations. This section, in 
one sentence, requires that cattle test negative prior to an interstate 
movement, be issued a permit for entry and be accompanied by a certificate. 
The word "and" is placed before the last of the three requirements for 
interstate movement of cattle. It is well-established that "[w]hen in the 
enumeration of persons or things in a [regulation], the conjunction is placed 
immediately before the last of the series, the same connective is understood 
between the previous members." 73 AM. JUR. 2D, Statutes, § 241 (1974). 
Thus, it is clear that each of the three requirements in 9 C.F.R. § 
78.9(c)(3)(ii) (1987) is separate and distinct, and that all three requirements 
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must be met in order to comply with this section of the Department’s 
brucellosis regulations. 

The fact that the required certificate and the required permit for entry are 
separate and distinct requirements is further demonstrated in complainant’s 
Amended Complaint, which alleged in { XI that Johnny Horton violated 9 
C.F.R. § 78.9(c)(3)(ii) (1987) by moving, on October 10, 1987, one cow 
interstate from Arkansas to Oklahoma without the required permit for entry 
being issued, and which alleged in { XII that Johnny Horton violated 9 C.F.R. 


§ 78.9(c)(3)(ii) (1987) by moving, on November 25, 1987, one cow interstate 
from Arkansas to Oklahoma without the required certificate. Because these 


are separate and distinct violations, for which a separate civil penalty is 
warranted, and since the ALJ determined that the maximum civil penalty of 
$1,000 should be imposed for each violation in this case, the ALJ should have 
assessed Johnny Horton a civil penalty of $2,000, e.g., $1,000 per violation, for 
his violations of 9 C.F.R. § 78.9(c)(3)(ii) (1987), as alleged in {4 XI and XII 
of complainant’s Amended Complaint. 

The ALJ also concluded (Initial Decision at 4-5, 10-11) that respondent 
Johnny Horton moved cattle interstate from Oklahoma to Arkansas on 
March 9, 1988, without the requisite health certificate and without the 
requisite permit for entry, in violation of 9 C.F.R. § 78.9(c)(3)(ii) (1988). 
These represent two separate and distinct violations of the Department’s 
regulations, as noted in McDaniel, Guffy, and Homer, supra. 

The structure of 9 C.F.R. § 78.9(c)(3)(ii) (1988) is the same as the one 
that governed the November 1987 interstate movement of cattle by Johnny 
Horton, and as discussed previously, this structure makes it clear that the 
requirement of a certificate is separate and distinct from that of a permit for 
entry. Furthermore, complainant’s Amended Complaint clearly alleges the 
separate character of the violations in that it alleged in { XIII that Johnny 
Horton violated 9 C.F.R. § 78.9(c)(3)(ii) (1988) by moving cattle interstate 
from Oklahoma to Arkansas without the required permit for entry having 
been issued, and alleged in { XIV that Johnny Horton violated 9 C.F.R. § 
78.9(c)(3)(ii) (1988) by moving cattle interstate from Oklahoma to Arkansas 
without the required certificate. 

These separate violations warrant the assessment of a separate civil penalty 
for each violation. Since the ALJ determined that the maximum civil penalty 
of $1,000 should be imposed for each violation in this case, and since he found 
no mitigating circumstances in this case, the ALJ should have assessed Johnny 
Horton a civil penalty of $2,000 ($1,000 per violation), for each of respondent 
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Johnny Horton’s violations of 9 C.F.R. § 78.9(c)(3)(ii) (1988), as alleged in 4 
XIII and XIV of complainant’s Amended Complaint. 

Moreover, the ALJ also found (Initial Decision at 2-3, 7) that respondent 
Johnny Horton moved cattle interstate from Oklahoma to Arkansas on or 
about March 24, 1986, without the requisite health certificate, in violation of 
9 CFR. § 78.9(c)(3)(ii) (1986) (Amended Complaint, { VI). This is a 
separate violation of the regulations, and warrants the assessment of the 
maximum civil penalty of $1,000 requested by complainant, since the ALJ 
determined that the maximum civil penalty of $1,000 requested by complainant 
for each violation should be imposed. 

Additionally, the ALJ found (Initial Decision at 3, 8) that on or about 
March 26, 1986, respondent Johnny Horton violated 9 C.F.R. § 78.9(c)(3)(ii) 
(1986) (Amended Complaint, { VIII) by moving cattle interstate from 
Oklahoma to Arkansas without the requisite health certificate. This also is a 
separate violation of the regulations, and warrants imposition of the maximum 
civil penalty of $1,000 requested by complainant, since, as noted above, the 
ALJ determined that the penalty requested by complainant for each viouation 
should be imposed in this case. 

Thus, it is clear from the Initial Decision that the ALJ concluded that 
Johnny Horton had committed six of the nine violations complainant alleged 
in its Amended Complaint. Since each of these is a separate and distinct 
violation, for which a separate civil penalty should be imposed, and since the 
ALJ determined that the maximum civil penalty of $1,000 requested by 
complainant should be imposed for each violation here, the ALJ should have 
assessed respondent Johnny Horton a civil penalty of $6,000 for the six 
violations he determined that Johnny Horton committed, rather than the 
$4,000 civil penalty he assessed for these violations. 

In addition to these six violations, I find that the evidence clearly 
establishes that respondent Johnny Horton moved a brucellosis reactor cow 
interstate from Oklahoma to Arkansas in violation of 9 C.F.R. § 78.7 (1986) 
(Amended Complaint, { VII). I agree with the ALJ’s determination that the 
maximum penalty should be assessed for each violation in this case and that 
no mitigating circumstances were presented. I find that Johnny Horton’s 
actions demonstrated a deliberate and wilful disregard of the Department’s 
brucellosis regulations, and conclude that respondent Johnny Horton should 
be assessed an additional $1,000 civil penalty for his violation of 9 C.F.R. § 
78.7 (1986), as alleged in complainant’s Amended Complaint ({ VII). 

Moreover, as discussed, supra, the evidence clearly establishes that Johnny 
Horton violated 9 C.F.R. § 78.8(a)(2) (1986) (Amended Complaint, { IX) by 





TERRY HORTON and JOHNNY HORTON 463 
50 Agric. Dec. 430 


moving brucellosis-exposed cattle interstate from Arkansas to Missouri 
without the required permit, and additionally violated 9 C.F.R. § 78.8(a)(3) 
(1986) (Amended Complaint, { X) by moving these cattle without the 
required branding. The movement of brucellosis-exposed cattle interstate 
without the required permit is a separate and distinct offense from the 
movement of brucellosis-exposed cattle interstate without the required 
branding. The ALJ determined, and I agree, that the maximum penalty 
should be assessed for each violation in this case, that no mitigating 
circumstances were present, and that Johnny Horton’s actions involved a wilful 
and deliberate disregard for the Department’s regulations. Therefore, 
respondent Johnny Horton should be assessed an additional $1,000 civil 
penalty for his movement of brucellosis-exposed cattle interstate without the 
required permit for entry, and an additional $1,000 civil penalty for his 
movement of these cattle without the required branding. 

In summary, the ALJ found that respondents Terry Horton and Johnny 
Horton committed two and six violations of the regulations, respectively. I 
find that the evidence demonstrates that Johnny Horton committed three 
additional violations of the regulations. For the reasons stated above, I find 
that the civil penalties assessed against respondents Terry and Johnny Horton 
should have been assessed as requested by complainant. Based on the ALJ’s 
determinations (with which I agree) that the maximum civil penalty per 
violation is warranted, e.g., $1,000; that no mitigating circumstances were 
presented; and that respondents’ actions were deliberate and wilful, 
respondent Terry Horton should be assessed a civil penalty of $2,000, and 
respondent Johnny Horton should be assessed a civil penalty of $9,000. 

The civil penalties assessed here are modest considering the importance 
of the Brucellosis Eradication Program. As stated in In re Grady, 45 Agric. 
Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It costs 
about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 440). 


The Brucellosis Eradication Program is described in Jn re Petty, 43 Agric. 
Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), 
as follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) is 
a contagious, infectious and communicable disease affecting livestock. 
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It is transmittable to humans.‘ (Tr. 32, 95-96, 1056-59, 1160-64, 1177- 
80). The incubation period of the disease varies from about 10 days to 
a year, but does not generally exceed several months (Tr. 95, 1180). 


“Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 
Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from 


the Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of cattle. 
9 C.F.R. Part 78 (1980). 


Dr. Nelson, the USDA veterinarian and regional epidemiologist for the 
Central Region, testified that the Federal Brucellosis Program budget was 55 
million dollars in Fiscal Year 1989; and that the combined State and Federal 
spending on the cooperative brucellosis program “since its inception" was 
“about close to three billion dollars" (Tr. 23). 

For the foregoing reasons, the following Order should be issued in this 
proceeding. 
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Order 


Respondent Terry Horton is hereby assessed a civil penalty of $2,000, and 
respondent Johnny Horton is hereby assessed a civil penalty of $9,000. 
Respondents shall send a certified check or money order for $2,000 and 
$9,000, respectively, payable to the "Treasurer of the United States," and which 
shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North 6th Street 

Minneapolis, Minnesota 55403 


within 60 days after service of this order. Respondents shall indicate on the 
certified check or money order that payment is in reference to A.Q. Docket 
No. 88-5. 


In re) JAMES BLACKWELL, CORNHUSKER PACKING CO., DUBLIN 
AUCTION SALE, INC., GEORGETOWN COMM’N CO., HAMILTON 
LIVESTOCK COMW’N, INC., SPEEDWAY TRANSP., INC., and WALDRUP 
LIVESTOCK AUCTION, INC. 

A.Q. Docket No. 280. 

Decision and Order as to James Blackwell filed May 15, 1991. 


Interstate movement of cattle with improperly placed backtags — Civil penalties — Penalties 
in consent proceedings irrelevant. 


The Judicial Officer affirmed that part of the decision by Judge Baker finding that on four 
occasions, respondent purchased cattle in Texas and had them transported to Nebraska, which 
had backtags not affixed a few inches from the midline and just behind the shoulder of the 
cattle, as required by the regulations. Instead, the backtags were placed on the hips, requiring 
greater effort to retrieve them at slaughter. However, the Judicial Officer increased the $200 
civil penalty assessed by the ALJ to $1,200. The fact that other persons were involved in the 
violations does not excuse or mitigate respondent’s violations. The fact that lesser civil penalties 
were imposed with respect to respondents who consented is given no weight in a litigated case. 
Importance of Brucellosis Eradication Program explained. 
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Jaru Ruley, for Complainant. 

Respondent, Pro Se. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122), 
for violations of the Act and the regulations promulgated thereunder (9 C.F.R. 
§ 71.18) (1985) nen the interstate movement of cattle. An Initial 
Decision and Order was filed August 7, 1990, by Administrative Law Judge 
Dorothea A. Baker (ALJ) assessing a civil penalty of $200. 

On September 25, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case 
was referred to the Judicial Officer for decision on November 5, 1990. 

Based upon a careful consideration of the entire record, the Initial 
Decision and Order is adopted as the final Decision and Order in this case 
(with a few trivial changes, and with omissions shown by dots), except that the 
civil penalty is increased to $1,200, in accordance with complainant’s appeal. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is an administrative proceeding for the assessment of a twelve 
hundred dollar ($1,200) civil penalty against the Respondent for violations of 
the Act of February 2, 1903, as amended (21 U.S.C. §§ 111 and 120), and 
regulations promulgated thereunder (9 C.F.R. Part 71), in accordance with the 
Rules of Practice in 9 C.F.R. § 70.1 et seg. and 7 C.F.R. § 1.130 et seq. 

This proceeding was instituted by a Complaint filed on July 15, 1986, by 
the Administrator of the Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture. Respondent’s Answer 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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was timely filed on August 12, 1986, at which time he asked for an oral 
hearing. One was held February 21, 1990. The Complaint initially named 
seven (7) Respondents; however, as of the date of the hearing, six (6) 
Respondents had agreed to settle this matter by Consent Decisions. 

The Complaint alleged that on or about July 6, 1985, the Respondent, 
together with other named Respondents, moved interstate, from four cities in 
Texas, to Omaha, Nebraska, approximately forty-four (44) cattle, in violation 
of section 71.18 of the regulations (9 C.F.R. § 71.18) (1985), because the cattle 
were not identified by United States Department of Agriculture-approved 
backtags affixed a few inches from the midline and just behind the shoulder 
of the animals, as required, as opposed to affixation on the hip, which is not 
acceptable to the United States Department of Agriculture. 


An oral hearing was held February 21, 1990, in Dallas, Texas, before 
Administrative Law Judge Dorothea A. Baker. The Complainant was 
represented by Jaru Ruley, Esquire, Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. The Respondent, 
James Blackwell, appeared pro se. The parties were given the opportunity to 
file proposed Findings of Fact, Conclusions, and Briefs. The Complainant 
filed its requested findings and briefs on February 26, 1990. The Respondent 


filed his on May 30, 1990. The Complainant filed no reply brief. 
Respondent’s brief was served on Complainant June 5, 1990, and the briefing 
time expired June 26, 1990. The case was not referred to the Administrative 
Law Judge for Decision until July 27, 1990. 


Findings of Fact 


1. The Respondent, James Blackwell, is an individual whose mailing 
address is Box 494, Hamilton, Texas 76531. 

2. Respondent is, and at all times material to the allegations contained in 
the Complaint was, a cattle order-buyer for the Cornhusker Packing Co., 
Omaha, Nebraska. 

3. The Respondent was aware that the regulations governing cattle moving 
interstate required that such cattle be identified by a United States 
Department of Agriculture-approved backtags affixed a few inches from the 
midline and just behind the shoulder. 

4. On July 6, 1985, the Respondent purchased at least twelve (12) cattle 
from the Dublin Auction Sale, Inc., Dublin, Texas, and made arrangements 
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to have the cattle transported interstate to the Cornhusker Packing Co., 
Omaha, Nebraska. 

5. Although the twelve (12) cows purchased by Respondent had tags on 
the hips (Tr. 28), they were not identified by United States Department of 
Agriculture-approved backtags affixed a few inches from the midline and just 
behind the shoulder of the animals. 

6. The purpose of placement of the backtag from the midline just behind 
the shoulder is easy retrieval. (Tr. 11). Retrieval of the backtag, when it is 
placed on the hip, requires greater effort and time. (Tr. 18-20). 

7. These same twelve (12) cattle were moved by Respondent interstate 
from Dublin, Texas, to Omaha, Nebraska. 

8. On July 6, 1985, the Respondent purchased at least eight (8) cattle 
from the Georgetown Commission Co., Georgetown, Texas, and made 
arrangements to have the cattle transported interstate to the Cornhusker 
Packing Co., Omaha, Nebraska. 

9. The eight (8) cattle purchased by Respondent from the Georgetown 
Commission Co., on July 6, 1985, were not identified by United States 
Department of Agriculture-approved backtags affixed a few inches from the 
midline and just behind the shoulder of the animals. 

10. These same eight (8) cattle were caused to be moved by 
Respondent interstate from Georgetown, Texas, to Omaha, Nebraska. 

11. On July 6, 1985, the Respondent purchased at least fourteen (14) 
head of cattle from the Hamilton Livestock Commission, Inc., Hamilton, 
Texas, and made arrangements to have the cattle transported interstate to the 
Cornhusker Packing Co., Omaha, Nebraska. 

12. The fourteen (14) cattle purchased by Respondent from the 
Hamilton Livestock Commission, Inc., on July 6, 1985, were not identified by 
United States Department of Agriculture-approved backtags affixed a few 
inches from the midline and just behind the shoulder of the animals, although 
they had backtags on the hips. 

13. These same fourteen (14) cattle were moved by Respondent 
interstate from Hamilton, Texas, to Omaha, Nebraska. 

14. On July 6, 1985, the Respondent purchased at least ten (10) cattle 
from the Waldrup Livestock Auction, Inc., Weatherford, Texas, and made 
arrangements to have the cattle transported interstate to the Cornhusker 
Packing Co., Omaha, Nebraska. 

15. The ten (10) cattle purchased by Respondent from the Waldrup 
Livestock Auction, Inc., on July 6, 1985, were not identified by United States 
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Department of Agriculture-approved backtags affixed a few inches from the 
midline and just behind the shoulder of the animals. 

16. These same ten (10) cattle were caused to be moved by Respondent 
interstate from Weatherford, Texas, to Omaha, Nebraska. 

17. These cattle moved by Respondent from various points in Texas, to 
Omaha, Nebraska, were all two (2) years of age or over. 

18. The purpose to be achieved by properly placed backtags is to enable 
an animal to be traced back to the herd of origin if some disease in the 
animal (Tr. 11, 14) is disclosed at slaughter. 

19. The responsibilities of the Animal and Plant Health Inspection 
Service, Animal Quarantine Division, include the prevention of the 
introduction of foreign animal diseases interstate and the control and 
eradication of animal diseases already present in states. 


Statement of the Law 
21 U.S.C. § 122 provides that: 


Any person, company, or corporation knowingly violating the 
provisions of this Act or the orders or regulations made in pursuance 
thereof shall be guilty of a misdemeanor, and on conviction shall be 
punished by a fine of not less than one hundred dollars nor more than 
five thousand dollars, or by imprisonment not more than one year, or 
by both such fine and imprisonment. Any person, company, or 
corporation violating such provisions, orders, or regulations may be 
assessed a civil penalty by the Secretary of Agriculture of not more 
than one thousand dollars. The Secretary may issue an order assessing 
such civil penalty only after notice and an opportunity for an agency 
hearing on the record. Such order shall be treated as a final order 
reviewable under chapter 158 of title 28. The validity of such order 
may not be reviewed in an action to collect such civil penalty. 


9 C.F.R. § 71.18 (1985) provides, in relevant part, that: 


(a) Nocattle 2 years of age or over . . . shall be moved interstate 
other than in accordance with the requirements of this section. All 
interstate movements of any cattle shall also comply with the other 
applicable provisions in this part and other parts of this subchapter. 
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(1) When permitted under such other provisions, cattle subject 
to this section: 


(i) May be moved interstate from any point to any destination, if 
such cattle, when moved interstate, are identified by a Department- 
approved backtag [footnote omitted] affixed a few inches from the 
midline and just behind the shoulder of the animal... . 


9 C.F.R. § 78.1(m) (1985) defines moved as follows: 


(m) Moved. Shipped, transported, or otherwise moved, or 
delivered or received for movement. 


Conclusions 


The only issue in this case concerns the proper sanction. The Respondent 
does not deny he purchased the cattle involved for Cornhusker Packing Co., 
Omaha, Nebraska. Nor is it seriously disputed that the animals had backtags, 
but they were not placed a few inches from the midline and just behind the 
shoulder of the animals. The animals had backtags, but they were on the hips, 
making retrieval thereof more difficult at slaughter. 

The Complainant maintains that Respondent willfully and deliberately 
disregarded the Department’s regulations. The Respondent argues that all he 
did was to purchase or cause the purchase and transport of the cattle involved 
and that he had no way of knowing if the backtags were placed properly. 
Respondent points out that he had no control over the back-tagging procedure 
of the Sale Barns and that the truck drivers do not carry glue and equipment 
necessary to backtag the animals, which are sometimes moved at night. 
Additionally, Respondent contends that even if the backtags initially are 
placed in the correct position, they can move due to causes such as 
crowdedness in the trailers, butting by the animals and the hide condition of 
the animals. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ assessed a civil penalty of only $200 against respondent because 
"the Sale Barn and others had as much responsibility, if not more, to assure 
compliance with the United States Department of Agriculture regulations" 
(Initial Decision at 7), and, "[mJoreover, the other Respondents, some 
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represented by attorneys, were allowed to settle, through Consent Decisions, 
for far less sanctions" (Initial Decision at 8). 

The fact that other persons were involved in these violations does not 
excuse or mitigate respondent’s violations. While all the parties involved must 
bear some responsibility for the backtags being in the proper location on the 
cattle before the interstate movement, respondent bears the greatest 
responsibility. The cattle were on sale for all buyers to purchase. It is only 
when the cattle are moving interstate that the Department’s backtag location 
requirement applies. The cattle offered for sale at the sale barns are 
purchased for both interstate and intrastate movement. It is respondent who, 
knowing that the cattle he purchased would move interstate, and with full 
knowledge of the regulations requiring particular placement of the backtags, 
nonetheless, purchased and made arrangements for the interstate movement 
of the cattle. 

As to the lesser civil penalties imposed with respect to the respondents 
who consented, it has long been the policy of this Department to give no 
weight whatever to consent orders in contested cases. As stated in In re 
Miller, 33 Agric. Dec. 53, 77, aff'd per curiam, 498 F.2d 1088 (Sth Cir. 1974): 


Consent orders issued without a hearing should be given no weight 
whatsoever in determining the sanction to be imposed in a litigated 
case. In a case where a consent order is agreed to by the parties, there 
is no record or argument to establish the basis for the sanction. It may 
seem less severe than appears warranted because of problems of 
proving the allegations of the complaint or because of mitigating 
circumstances not revealed to the Administrative Law Judge or the 
Judicial Officer. Other circumstances, such as personnel and budget 
considerations and the delay inherent in litigation, may also cause a 
consent order to seem less severe than appropriate. Conversely, a 
consent order may seem more severe than appears warranted because 
of aggravated circumstances not revealed by the complaint. 


That principle has been repeated in many other cases over the years. 
There is a particular reason for applying that principle in animal quarantine 
(A.Q.) and plant quarantine (P.Q.) cases. In the animal and plant quarantine 
regulatory programs, the Department detects a very large number of violations 
each year, the civil penalties for each violation are quite modest ($1,000), and 
a single violation could lead to enormous consequences (causing losses 
exceeding $100 million). Accordingly, the Department has had to adopt the 
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policy of cutting in half the penalty that would normally be appropriate to 
achieve the congressional purpose, where no hearing is required, in order to 
serve as an inducement for respondents not to force the Department to 
unnecessary hearings. See In re Bobo, 49 Agric. Dec. 849, slip op. at 5 n. 2 
(Oct. 31, 1990); In re Kaplinsky, 47 Agric. Dec. 613 (1988). 

It is very unfortunate that the Department had to adopt a policy of 
reducing sanctions below the appropriate level, in order to enable the 
Department to handle the heavy workload involved in this area, with the 
limited amount of resources available. But there is no rational basis for 
imposing sanctions below the appropriate level where a hearing is required. 

This was explained in Jn re Welch, 45 Agric. Dec. 1932, 1953-54 (1986), as 
follows: 


Respondent argues "that the greatest punishment and penalties goes to 
the person who has the audacity to require P & S to hold a hearing" 
(Appeal Petition at 4). However, respondent has not been given an 
increased sanction because he went to a hearing--he merely was not 
afforded the opportunity to accept a decreased sanction that was given 
to the other parties, including Doug Welch, who consented to the 
issuance of a decision and order without a hearing. Doug Welch 
consented to a $10,000 civil penalty and a 6-month suspension order, 
which is the identical sanction that was offered to respondent Michael 
Benson on a consent basis (Tr. 382). 


Many criminals who engage in plea bargaining are punished less 
than others who go to trial. Similarly, in appropriate circumstances, 
the Packers and Stockyards Administration offers a reduced sanction to 
a respondent who consents to a decision and order, without a hearing. 
There are sound administrative reasons for that practice. In the first 
place, a consent order is effective much sooner than in the case of a 
litigated order.’ This aids in deterring others from violating the Act. 


Second, consent decisions conserve the Department’s limited money 
and manpower. 


For example, in the present proceeding, the first consent order was filed 
December 1, 1986, almost 4'4 years ago. Three other consent orders were 
filed between December 8, 1986, and June 25, 1987. 
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Third, a consent decision eliminates the uncertainty that may 
develop at a hearing. It is not unusual for trade witnesses who give 
sworn statements during the investigation favorable to complainant’s 
case to change their story on the witness stand. Moreover, it is not 
unheard of for respondents in administrative cases to offer perjured 
testimony in support of their defense. In a recent Packers and 
Stockyards Act case, In re Saylor, 41 Agric. Dec. 2187 (1982), 
remanded, 723 F.2d 581 (7th Cir. 1983), final decision [on remand], 44 
Agric. Dec. [2238 (1985)], Saylor arbitrarily raised the weights of cattle 
he purchased for customers in 14 transactions, and invoiced them at 
falsely increased weights. However, Saylor created a phony set of 
worksheets and scale tickets purporting to show that he substituted a 
few heavier cattle for light cattle, which accounted for the increases in 
weights. His false worksheets and scale tickets and perjured testimony 
were so convincing that, in the absence of a detailed exposition, the 
court remanded the proceeding, admonishing the Department to 
“carefully examine the record in this case and to give clear and cogent 
reasons for whatever result it reaches on remand" (723 F.2d at 584). 


On remand, Saylor filed four briefs relying on the falsely created 
documents and perjured testimony. However, after the Judicial Officer 
took the time and effort required to write a 529-page decision, which 
included copies of the documentary evidence (328 numbered arrows 
were added by the Judicial Officer to the documentary evidence to 
facilitate the explanations), and set forth 173 circumstances that proved 
conclusively (beyond the possibility of any doubt) that Saylor invoiced 
customers on the basis of falsely increased weights, Saylor did not even 
file a petition for reconsideration with the Judicial Officer. He 
acquiesced in the $10,000 civil penalty and 8-month suspension order 
without appealing again to the court of appeals. 


Since the complainant can never be sure what type of proof will be 
offered at a hearing, there is a sound basis for decreasing the 
appropriate sanction in particular cases in order to obtain a consent 
settlement. 


Complainant has requested a civil penalty of only $300 for each of the four 
violations. The statute authorizes civil penalties of $1,000 for each violation 
(21 US.C. § 122). Hence complainant has taken into account the fact that the 
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violations here are not as serious as in other cases. Nonetheless, compliance 
with the regulation involved here is necessary in order to enable the 
Department to regulate the interstate movement of livestock, in an effort to 
prevent the spread of brucellosis. The civil penalty assessed here is modest 
considering the importance of the Brucellosis Eradication Program. As stated 
in In re Grady, 45 Agric. Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It costs 
about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 440). 


The Brucellosis Eradication Program is described in In re Petty, 43 Agric. 
Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), 
as follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) is 
a contagious, infectious and communicable disease affecting livestock. 
It is transmittable to humans.‘ (Tr. 32, 95-96, 1056-59, 1160-64, 1177- 
80). The incubation period of the disease varies from about 10 days to 
a year, but does not generally exceed several months (Tr. 95, 1180). 


“Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 
Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from 
the Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle industry on the 
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nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of cattle. 
9 CFR. Part 78 (1980). 


In In re Horton, 50 Agric. Dec. 430, slip op. at 47-48 (May 14, 1991), it is 
stated that the "combined State and Federal spending on the cooperative 
brucellosis program ‘since its inception’ was ‘about close to three billion 
dollars’ (Tr. 23)." 

For the foregoing reasons, the following Order should be issued in this 
proceeding. 


Order 


Respondent James Blackwell is hereby assessed civil penalties totalling 
$1,200. These penalties shall be payable to the "Treasurer of the United 
States," by certified check or money order, and which shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North 6th Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this Order on respondent. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 280. 





ANIMAL WELFARE ACT 


In re: S.S. FARMS LINN COUNTY, INC., JAMES W. HICKEY, MARIE 
HICKEY, JAMES JOSEPH HICKEY and SHANNON HANSEN. 

AWA Docket No. 89-03. 

Decision and Order as to James Joseph Hickey and Shannon Hansen filed 
February 8, 1991. 


Violation of standards for care and housing of dogs and cats — Failure to allow inspection — 
Failure to maintain and provide proper records — Suspension of license — Prohibiting 
licensing — "Severe" sanction policy no longer followed — Willful. 


The Judicial Officer affirmed the order by Chief Judge Palmer (ALJ) suspending respondent 
Hickey for one year, prohibiting the licensing of respondent Hansen for the year, assessing a 
$10,000 civil penalty, and ordering respondents to cease and desist from interfering with 
inspections of their facilities, failing to keep adequate records, failing to provide records to 
APHIS officials, and failing to maintain their facilities in accordance with the standards involving 
housing, veterinary care, and feeding of animals. However, the Judicial Officer reversed that 
part of the ALJ’s decision holding invalid the regulation providing that each primary enclosure 
shall contain no more than one adult cat without an affixed collar and official tag. Verbal abuse 
of an inspector by respondent Hickey amounted to failure to permit access to the licensee’s 
facility. A preponderance of the evidence is all that is required to sustain complainant’s case. 
A violation is willful if it is done intentionally or with careless disregard of statutory 
requirements. The "severe" sanction policy set forth in many prior decisions (e.g., Jn re Spencer 
Livestock Comm'n Co., 46 Agric. Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 
(9th Cir. 1988)) will no longer be followed. The sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial purposes of the statute, along 
with all relevant circumstances, giving appropriate weight to administrative recommendations. 


Donald A. Tracy, for Complainant. 

Andrew P. Ositis, Salem, OR, for Respondents. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations issued thereunder (9 
C.F.R. § 1.1 et seq.). On January 22, 1990, Chief Administrative Law Judge 
Victor W. Palmer (ALJ) issued an initial Decision and Order suspending 
respondent Hickey’s license for one year, prohibiting respondent Hansen from 
obtaining a license during that year, assessing a civil penalty of $10,000, and 
directing respondents to cease and desist from various practices involving 
interfering with inspectors during the course of an inspection, recordkeeping, 
and maintenance of facilities. 
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On February 26, 1990, respondents appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35). 
Complainant filed a cross-appeal on May 18, 1990. The case was referred to 
the Judicial Officer for decision on August 17, 1990. 

Based upon a careful consideration of the record, the initial decision (with 
a few minor editorial changes) is adopted as the final decision, except for the 
omission of Findings 16(d) and 21(b). Additional conclusions by the Judicial 
Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This proceeding under the Animal Welfare Act (7 U.S.C. §§ 2131-2156) 
was instituted by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agriculture, 
which alleged that respondents wilfully violated the Act, and the regulations 
and standards issued under it (9 C.F.R. §§ 1.1-3.142). Two of the 
respondents, James W. Hickey and Marie Hickey, entered into a consent 
decision which was served on the parties on November 27, 1989. The 


remaining respondents, James Joseph Hickey and Shannon Hansen, were 
represented by Andrew P. Ositis, Attorney, Salem, Oregon, at an oral hearing 
I held in Portland Oregon, on October 31, 1989, and November 1, 1989. The 
hearing was on the complaint’s allegations and also served as the opportunity 
for Shannon Hansen to show cause why her application of September 29, 
1989, for a dealer’s license, should not be denied for the reasons expressed in 
a letter to her of October 17, 1989, by APHIS’ Assistant Deputy 
Administrator for the Animal Care Sector. APHIS was represented at the 
hearing by Donald A. Tracy, Office of the General Counsel, United States 
Department of Agriculture. Briefing by the parties was completed on 
December 29, 1989. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Upon consideration of the record evidence, and the proposed findings, 
conclusions and briefs filed by the parties, I have concluded that respondents, 
James Joseph Hickey and Shannon Hansen, violated the Act, the regulations 
and the standards, and that an order should be entered requiring them to 
cease and desist from further violations; suspending the current dealer’s 
license now held in the name of James Joseph Hickey for one year; denying 
Shannon Hansen a dealer’s license for the one year that the aforesaid 
suspension is in effect; and assessing a civil penalty of $10,000.00 against them. 


Any proposed finding or conclusion, not incorporated as part of those that 
follow, has been denied as not in accordance with the credible, relevant and 
material evidence of record. 


Findings of Fact (1 thru 7) 


1. Respondent James Joseph Hickey has been a licensed Class B dealer 
holding license No. 92-B-145, and doing business as S. H. Supply, from the 
time the license was reissued to him on June 10, 1988. Under the license, he 
has operated a "cat facility" at 834 Goldfish Farm Road, Albany, Oregon 
97321 and a “dog facility" at 34779 Highway 20, Lebanon, Oregon 97355. 

2. Respondent Shannon Hansen has been the wife of James Joseph 
Hickey since their marriage in November 1987. The Class B dealer license 
No. 92-B-145 was held in Shannon Hansen’s name from August 17, 1987, to 
June 10, 1988, when she operated the "cat facility" on Goldfish Farm Road. 
The license was reissued in the name of her husband James Joseph Hickey on 
June 10, 1988, at which time he also took over the operation of a "dog 
facility" previously operated by his father, James W. Hickey, under a different 
dealer’s license at Highway 20, where the Senior Mr. Hickey and his wife, 
Marie Hickey, reside. 

3. Subsequent to June 10, 1988, Shannon Hansen continued to actively 
participate in the operations of the "cat facility." She maintained, and was the 
custodian of, its records. She was the contact person who dealt with APHIS 
investigators and addressed their complaints pertaining to the physical 
conditions, records, and the tagging of cats at the facility. The dealership is 
a family operation in which both James Joseph Hickey and Shannon Hansen, 
his wife, actively participated. 

4. Respondents’ dealership in dogs and cats sold for medical research is 
the largest on the West Coast of the United States. In the most recent year 
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for which a report was filed, over 1,200 dogs and cats were sold for over 
$100,000.00. 

5. APHIS inspected the facilities operated by the dealership as follows: 

(a) On July 4, 1988, and July 18, 1988, APHIS inspected the "dog 
facility." 

(b) OnAugust 25, 1988, APHIS inspected both the "dog facility” and 
the “cat facility." On that date APHIS also inspected a “bag plant" at 35730 
Highway 20 Southeast, Albany, Oregon, where animals were kept as part of 
respondents’ dealer activities. 

(c) On August 26, 1988, APHIS inspected the "dog facility." 

(d) On September 1, 1988, APHIS inspected the "dog facility." 

(e) On September 16, 1988, APHIS inspected the "cat facility." 

6. APHIS also attempted to inspect the "dog facility" on October 26, 1988, 
when respondent James Joseph Hickey denied the inspectors entry and 
directed them to leave. At the time, the dealer’s license was subject to a 
21-day suspension order scheduled to end within 2 days’ time. 

7. In conjunction with each inspection of the dealership’s facilities, APHIS 
requested the records that a licensed dealer is required to maintain and its 
inspectors reviewed those which were supplied. In addition to the records 
reviewed at respondents’ facilities, APHIS inspectors also reviewed records of 
suppliers from whom respondents acquired animals. 


Combined Findings, Conclusions, and Discussion (8 thru 22") 


8. Two Tags of Same Numbers on Different Dogs. Dr. Richard Overton, 
a veterinarian employed by APHIS, found upon reviewing the records of the 
"dog facility," that the same tag number, A102, was listed for two different 
dogs. Respondents’ explanation was that the supplier of the prenumbered 
metal tags used to identify the individual dogs had apparently stamped the 
same number twice. There was no other instance found by APHIS of a 
duplicate use of tags and respondents’ explanation is plausible and is accepted. 
The occurrence is therefore construed as being an isolated result of 
inadvertence over which respondents had virtually no control. Therefore, the 
Act was not shown to have been violated. 


To avoid repetitious discussions of the various violations alleged in the complaint, the 
factual findings as to each have been combined with pertinent conclusions, and with a discussion 
of the gravity of any proven violation and the appropriate civil penalty which should attach to 
that violation. 
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9. Nine Missing Cats. At the time of the August 26, 1988, inspection, 
Dr. Overton and Mr. Ernest Knott counted 88 cats at the Goldfish Farm "cat 
facility." This was 9 less than the combined total of 97 cats counted the 
previous day when they had inspected the "dog facility," the “cat facility" and 
the "bag plant." They determined on August 26, 1988, that no cats remained 
at the “dog facility" or the “bag plant." Respondents failed to provide any 
records when the August 25 inspections were made and no inventory record 
has been provided by respondents that accounts for the variance. 
Respondents contend, instead, that: 


The explanation is simple; the inspectors counted a cat in a burlap 
bag which was never received in inventory. Then they counted seven 
cats at the dog facility which were being processed in. While they 
were having lunch, those seven cats were moved to the cat facility and 
were then counted again when the inspectors returned from lunch. 
One cat escaped the next day. That totals nine cats, all duly accounted 
for." [Respondents’ Memorandum, p. 7.] 


Respondents’ imaginative, post hoc explanation lacks documentary 
corroboretion and is for that reason insufficient. It also erroneously assumes 
that because there was more than one facility, respondents did not have to 
"process" the cats until they were actually "bedded in" at the "cat facility." (Tr. 
368-369). However, to fail to tag and record every animal as soon as it comes 
into respondents’ possession wherever that may be is violative of 9 C.F.R. § 
2.75(a)(1). 

Scrupulously correct recordkeeping is required by the Act to aid in the 
location of missing pets which may come into a dealer’s possession. 7 U.S.C. 
§§ 2131(3) and 2140. The heart of the violation committed by respondents 
was their failure to provide inventory records at the time of the August 25th 
inspection showing the whereabouts of every acquired animal. To allow 
respondents to escape responsibility for this recordkeeping dereliction on the 
basis of a subsequent undocumented explanation would thwart a prime object 
of the Act. It would be inconsistent with the express requirements of the Act 
and the pertinent departmental regulation: 


7 U.S.C. § 2140. Recordkeeping by dealers, exhibitors, research 
facilities, intermediate handlers, and carriers 
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Dealers and exhibitors shall make and retain for such reasonable 
period of time as the Secretary may prescribe, such records with 
respect to the purchase, sale, transportation, identification, and previous 
ownership of animals as the Secretary may prescribe. Research 
facilities shall make and retain such record only with respect to the 
purchase, sale, transportation, identification, and previous ownership of 
live dogs and cats. At the request of the Secretary, any regulatory 
agency of the Federal Government which requires records to be 
maintained by intermediate handlers and carriers with respect to the 
transportation, receiving, handling, and delivery of animals on forms 
prescribed by the agency, shall require there to be included in such 
forms, and intermediate handlers and carriers shall include in such 
forms, such information as the Secretary may require for the effective 
administration of this chapter. Such information shall be retained for 
such reasonable period of time as the Secretary may prescribe. If 
regulatory agencies of the Federal Government do not prescribe 
requirements for any such forms, intermediate handlers and carriers 
shall make and retain for such reasonable period as the Secretary may 
prescribe such records with respect to the transportation, receiving, 
handling, and delivery of animals as the Secretary may prescribe. Such 
records shall be made available at all reasonable times for inspection 
and copying by the Secretary. 


9 C.F.R. § 2.75 Records, dealers and exhibitors. 


(a)(1) Every dealer ... shall make, keep and maintain systems of 
records or forms which fully and correctly disclose the following 
information concerning each dog or cat purchased or otherwise 
acquired, owned, held, ‘or otherwise in his possession or under his control 


(vi) The date and method of disposition of such dog or cat, e.g., 
sale, death, euthanasia or donation. ... [Emphasis added.] 


These provisions of the Act and the regulations have application to other 
violations charged and shall be referred to again. This violation is one of 
major gravity in terms of the Act’s objectives. Because of this and in light of 
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the size of respondents’ business, but for the fact that this violation constituted 
a first offense, I would have imposed the maximum allowable civil penalty of 
$2,500.00. Instead I have concluded that the appropriate civil penalty for this 
violation standing alone is $1,000.00. 

10. Cats Rejected by Sepulveda Veterans Administration Medical 
Center. Respondents shipped seven cats to the Veterans Administration 
Medical Center in Sepulveda, California, which were rejected without 
appropriate and timely entries being made in respondents’ records showing 
the eventual disposition of the cats. Respondents explain that the cats were 
returned to inventory. However, the records provided to the APHIS 
investigator, Mr. Knott, showed the date of disposition to be August 31, 1988, 
the date the cats went to Sepulveda, without a correction being made to show 
their rejection by Sepulveda and their return to inventory. An appropriate 
corrective entry should have been made as soon as the cats were returned to 
inventory. This could have been accomplished by crossing out the disposition 
date on the inventory form. Alternatively, if the animals were delivered 
elsewhere after the rejection and not returned to respondents’ facility, the 
inventory form should have been, in that circumstance, amended to reflect the 
actual date and place of disposition. Again, in light of the Act’s objectives, 
recordkeeping derelictions of this type are serious violations. I conclude that 
this also warrants the imposition of a civil penalty of $1,000.00 for the reasons 
expressed in finding #9, supra. 

11. Two Dogs Tagged as 081. Respondents’ inventory records showed 
the same tag number, 081, for two different dogs. One dog was a grey-black- 
tan hound and the other was a reddish doberman. Mr. Hickey’s explanation 
of how this occurred is plausible. As he explained, he or an employee 
apparently placed the tag on one of the dogs which had been previously 
assigned and recorded for the other. However, this kind of mistake could 
thwart attempts by pet owners to recover missing animals and sanctions must 
be imposed to deter derelictions of this type by dealers. Upon balance, a civil 
penalty of $250.00 appears appropriate and warranted for this particular 
violation of the Act. 

12. Failure to Record Additional Dogs and Puppies Acquired from the 
Jefferson Pound Control. APHIS investigators found five instances of 
variances between respondents’ records and those of the Jefferson County 
Dog Control showing the number of dogs acquired by respondents from the 
Jefferson Pound. Mr. Hickey admits he received more dogs and puppies than 
he recorded, but justifies the omissions on the basis that he took the animals 
not to sell them but to destroy them, a function that the dog pound’s operator 
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found "upsetting." (Tr. 419-428 and 449). The number of animals Mr. Hickey 
shot and buried as part of his deal with the pound operator is startling. On 
September 5, 1988, in addition to the four dogs for which he paid, he acquired 
twenty-three unweaned puppies under eight weeks of age, which he 
transported (against APHIS regulations) in a box (Tr. 463) to the "dog facility" 
located at his parents’ home. There he shot and buried them. The specifics 
of the variances between respondents’ records and those of the Jefferson 
Pound are: 

(a) Respondents’ records specify that three dogs were acquired from 
the Jefferson Pound on August 8, 1988, when in fact four dogs were acquired 
on that date. 

(b) Respondents’ records specify that four dogs were acquired from 
the Jefferson Pound on August 18, 1988, when in fact nine dogs were acquired 
on that date. 

(c) Respondents records specify that four dogs were acquired from 
the Jefferson Pound on August 22, 1988, when in fact six dogs were acquired 
on that date. 

(d) Respondents’ records specify that four dogs were acquired from 
the Jefferson Pound on September 5, 1988, when in fact twenty-seven dogs 
were acquired on that date. 

(e) Respondents’ records specify that three dogs were acquired from 
the Jefferson Pound on September 12, 1988, when in fact eight dogs were 
acquired on that date. 

Again, the controlling regulation is uncompromising. A dealer must fully 
and correctly record the acquisition and disposition of every dog or cat 
“purchased or otherwise acquired, owned, held, or otherwise in his possession 
or under his control" (9 C.F.R. § 2.75 (a)(1)). Once Mr. Hickey accepted 
these dogs and puppies from the pound, he became subject as a dealer to this 
recordkeeping requirement. It would not have mattered if he had followed 
the course suggested by respondents’ counsel, and “had simply taken the 
excess animals out behind the Jefferson County pound and shot them there." 
They would have been within his possession and accurate records would still 
have been required. 

Why? To help pet owners trace missing pets is a principal reason. 
Respondents’ counter to this is that the animals were scheduled for 
destruction anyway. Perhaps so, but the regulation must cover all acquisitions 
of dogs and cats to avoid those cases where subterfuge is used to thwart 
efforts to locate missing pets. For this reason, the five-day holding 
requirement of 9 C.F.R. § 2.101 also applies to animals a dealer has obtained 
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from a pound. (Tr. 287). Moreover, dealers are required to humanely treat 
animals in their possession, and it is less likely that the applicable standards 
will be met when there are no records showing an animal to have been in the 
dealer’s possession. The transportation of twenty-three, unweaned puppies 
less than eight weeks of age, contrary to regulatory requirements, provides a 
concrete example of a basic humane treatment standard being ignored 
because it was not believed applicable. 

I have concluded that these are most serious violations of the Act and for 
each of the five instances when dogs were acquired without that fact being 
recorded, a civil penalty of $1,000.00, or $5,000.00 total, is appropriate and 
warranted. 

13. Deficiencies Noted on First Inspection of July 14, 1988. On July 14, 
1988, at the time of the first APHIS inspection of the "dog facility," the 
inspectors found doghouses with holes chewed through them and the drains 
servicing a concrete apron around the kennel clogged so as to present a 
sanitation problem. Inasmuch as these conditions were later corrected and 
had apparently existed prior to the time Mr. Hickey took over the facility just 
a few days before, I have concluded that though violations were found, no civil 
penalty should be imposed. 

Complainant also charged that respondents failed to provide records for 
numerous dogs at the time of the July 14, 1988, inspection. However, on 
brief, the only evidentiary support for this charge proposed by complainant’s 
counsel is testimony by Dr. Overton pertaining to a subsequent inspection he 
made on August 25th. Moreover, Mr. Hickey has pointed out that he had not 
as yet developed any records by July 14th, the old ones being in the control 
of his father. This count of the complaint (Par. IV) is dismissed for lack of 
evidence. 

14. The August 25, 1988, Inspection of the "Bag Plant." When APHIS 
inspected the “bag plant," an unapproved site for housing animals owned or 
in the possession of the dealership, the inspectors found and determined that: 

(a) Twenty-eight cats were housed in a closed facility not designed for 
animals and without adequate ventilation or lighting. They also found one cat 
in a burlap bag. 

The pertinent regulation for indoor housing facilities, 9 C.F.R. § 3.2, 
provides: 


(b) Ventilation. Indoor housing facilities for dogs or cats shall 
be adequately ventilated to provide for the health and comfort of the 
animals at all times. Such facilities shall be provided with fresh air 
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either by means of windows, doors, vents, or air conditioning and shall 
be ventilated so as to minimize drafts, odors, and moisture 
condensation. Auxiliary ventilation, such as exhaust fans and vents or 
air conditioning, shall be provided when the ambient temperature is 
85° F. or higher. 


(c) Lighting. Indoor housing facilities for dogs or cats shall have 
ample light, by natural or artificial means, or both, of good quality and 
well distributed. Such lighting shall provide uniformly distributed 
illumination of sufficient light intensity to permit routine inspection and 
cleaning during the entire working period. 


There was no testimony or evidence as to the temperature that day. 
Dr. Overton’s testimony on direct respecting ventilation was limited to the 
following (Tr. 116): 


There was not adequate ventilation, both in the facility itself, because 
the doors were closed, and also we had a cat that was in a burlap bag. 


On cross-examination, Dr. Overton stated that when he entered the plant "the 
doors were not open and the lights were not on...." (Tr. 145). Later, the 
following colloquy took place (Tr. 148): 


Q. With the door open, there would be adequate ventilation, would 
there not? 


A. That would be a subjective evaluation which was not made at 
the inspection date. 


Q. And when you made the -- but you did make the subjective 
evaluation as to whether there was adequate ventilation at that point? 


A. There was not. 
Q. This is a closed building, right? 
A. It was not adequate when we did the inspection. 


Q. No breeze blowing through it? 





ANIMAL QUARANTINE AND RELATED LAWS 


A. No. 


Though the evidence is sketchy and fails to note the temperature that day, I 
find that the cats were in cages in a room with the doors and windows shut, 
without fans or air conditioning in operation. August 25th was a summer day, 
and I believe it reasonable to conclude that Dr. Overton correctly determined 
that the ventilation was inadequate and did not comply with the cited 
regulation. This was the second time the new Hickey operation had been 
inspected. By this time the Junior Mr. Hickey should have known that quality 
care must be provided these cats regardless of where he kept them. 

I have also concluded that Dr. Overton correctly determined that the 
lighting was inadequate. 

A principal purpose of the controlling regulation pertaining to lighting is 
to facilitate inspection and cleaning, but that is not its only purpose. The 
animals’ health and well-being requires that they have adequate light during 
the entire working period, i.e., normally eight hours per day. To place them 
in a room with closed doors and windows and shut off the lights as 
respondents did, violates the regulation. A civil penalty of $500.00 appears 
warranted for the violation of the ventilation requirement and an additional 
$500.00 civil penalty is appropriate for the violation of the lighting 
requirement. 

Keeping a cat confined in a burlap bag violated the regulation pertaining 
to "primary enclosures," 9 C.F.R. § 3.4(b)(1): 


Primary enclosures shall . . . provide sufficient space to allow each 
dog and cat to turn about freely and to easily stand, sit and lie in a 
comfortable normal position. 


Respondents state in defense that they had not yet acquired the cat and 
someone must have left it to sell it to them. Inasmuch as respondents chose 
to house cats at the "bag plant," it became a facility subject to all APHIS 
regulations governing humane care and treatment; any cat found there was 
entitled to the protection of those regulations. I believe this to be implicit in 
the regulations and any other interpretation would facilitate their evasion. 
This was a gross form of inhumane treatment for which the maximum civil 
penalty of $2,500.00 is appropriate. 

(b) Dr. Overton noted in his report that 13 cats were without feed 
and their feeding pans were dirty. Also, the watering pans for 19 cats were 
noted to be dirty and some were empty. 
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The evidence as to these conditions is sketchy. The regulations only 
require that cats be fed and watered once a day. Moreover, on cross- 
examination, Dr. Overton admitted that it was possible for the conditions he 
noted to have resulted from the cats having been fed earlier that day and the 
dishes not being removed the minute each finished eating. (Tr. 164). In these 
circumstances the evidence presented is insufficient to support the conclusion 
that the regulations or the Act were violated in these respects. 

(c) None of the 28 cats at the "bag plant" were wearing tags, no tags 
were affixed to the cages, and they were not identified by any record 
maintained at the "bag plant." This lack of verifiable identification of each cat 
held at the "bag plant" strikes against the very heart of the Act. Without 
record entries, without any tags or proper identifying labels for each cat, there 
is no way to locate a missing pet which has come into a dealer’s possession. 
Normally, I would conclude that there was a separate violation committed in 
respect to each of the 28 cats and the appropriate civil penalty would be at 
least $250.00 per violation or $7,000.00 total. However, complainant only 
charged respondents with two violations, one for the failure to tag and identify 
all of the cats and the other for failure to provide records at the "bag plant." 
In this circumstance the maximum civil penalty of $2,500.00 for each of the 
two violations as charged, or $5,000.00 total, is concluded to be appropriate 
and warranted. 

15. The August 25, 1988, Inspection of the “Dog Facility’. On 
August 25, 1988, when APHIS inspectors conducted an inspection of the "dog 
facility" in Lebanon, Oregon, they observed and reported that: 

(a) There was a pen with a hole in it large enough for a dog to put 
through its head. 

The pertinent regulation provides (9 C.F.R. § 3.1(a)): 


Structural strength. Indoor and outdoor housing facilities for dogs 
or cats shall be structurally sound and shall be maintained in good 
repair, to protect the animals from injury, to contain the animals, and 
to restrict the entrance of other animals. 


I do not find this violation to be an instance of long-standing neglect so as 
to elevate its status to that of one that is in any sense grave in nature. I 
conclude that the appropriate civil penalty for this violation standing alone, to 
be $250.00. 
(b) Two incompatible dogs were found to be housed together. 
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Although this is a circumstance a dealer must guard against, and violates 
the Act and the regulations, there is no evidence that it resulted other than 
through inadvertence or that it was allowed to long continue after being 
discovered. No civil penalty is being assessed in this respect. 

(c) Cats were left tied up in onion sacks. 

The pertinent regulation pertaining to "primary enclosures" for cats is 9 
C.F.R. § 3.4, which has been previously quoted. Respondents originally 
attempted to defend against this charge by laying blame on their suppliers. 
Only in the course of Mr. Knott’s cross-examination did we learn that he 
observed the cats to have been delivered in cages and saw respondents’ 
employee actually transfer the cats to the onion sacks. Mr. Hickey gave 
testimony denying he had knowledge of the use of onion sacks by the 
employee. However, he went on to explain why there would be reason to put 
feral or "wild" cats in these sacks to facilitate their handling. Moreover, 
Mr. Knott observed there was "a considerable pile" of these onions sacks from 
which David Stephens, the employee, would pick one into which a cat would 
be transferred, tied and placed on the ground. (Tr. 235). I have found 
Mr. Hickey’s testimony to lack credibility. I infer that the use of onion sacks 
was a customary practice of his employee and that Mr. Hickey knew about it 
and condoned it. By his testimony, Mr. Hickey demonstrated a complete lack 
of compassion for animals. I have no doubt that because he believed the 
sacking of cats could facilitate his business operation, he had no qualms about 
his employee doing so. 

Again, I would have treated each cat found to have been tied in an onion 
sack as evidence of a separate violation and would have imposed the 
maximum civil penalty for each cat mistreated this way. But the inspectors 
never recorded the number of cats they found’ and could only speculate that 
there were four or five (Tr. 123), and complainant has treated the practice 
throughout the proceeding as a single violation. The maximum civil penalty 
for a single violation is $2,500.00 and that amount should therefore be 
imposed as the minimum for this practice. 

(d) A large cat may have been enclosed in a cage which was too 
small. Although this practice would violate pertinent regulations and thereby 
the Act, I have not been able to find nor did complainant direct me to any 


?The APHIS inspectors allowed the cats to remain in the sacks for about one hour before 
taking action needed to have them removed to a proper enclosure. This is most disturbing, and 
I recommend that supervising APHIS officials review the investigatory practices now being 
employed and the instructions given to inspectors. 
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testimony supporting this charge. Inasmuch as the adequacy of the size of a 
cage for a particular cat is a highly debateable matter, testimony was needed 
to allow an opportunity for appropriate cross-examination. The charge is 
dismissed. 

(ec) Records requested at the time of the inspection were not 
provided. The importance of all records, particularly those showing the source 
of all animals and their disposition, being made immediately available at the 
time of an unannounced inspection, cannot be overstated. To allow a dealer 
to furnish the records at a later date is to permit an opportunity for those 
records to be changed to conceal activities in violation of the Act. 

The evidence was that respondents failed to provide needed records at 
each of the three locations inspected on August 25th. There were animals at 
each location and the failure to immediately provide records at each upon 
request is a separate violation. The appropriate civil penalty to be assessed 
for the lack of records at the “dog facility” is $1,000.00. 

16. The August 25, 1988, Inspection of the “Cat Facility". On 
August 25, 1988, when APHIS conducted an inspection of the "cat facility" in 
Albany, Oregon, they observed and reported that: 

(a) Eight cats were housed in groups of two or more in cages which 
lacked elevated resting surfaces. 

The regulation governing "primary enclosures" for dogs and cats requires 
for those used to house cats (9 C.F.R. § 3.4(a)(2)(ii)): 


Each primary enclosure shall be provided with a solid resting 
surface or surfaces which, in the aggregate, shall be of adequate size 
to comfortably hold all occupants of the primary enclosure at the same 
time. Such resting surface or surfaces shall be elevated in primary 
enclosures housing two or more cats. 


After being advised that the resting boards were required in cages housing 
more than one cat, Mr. Hickey did the necessary work and installed the 
boards by the following day. He states he was previously unaware of the 
requirement which I find to be plausible. And although the work was not 
completed until after a given deadline had passed, I conclude that the 
imposition of a civil penalty is not appropriate for this violation. 

(b) Unclean food receptacles were found in the cages of some cats. 

Again, it is uncertain from the evidence whether the receptacles had been 
unclean for more than a day or became unclean after a previous feeding. No 
violation is found to have been committed in this respect. 





ANIMAL QUARANTINE AND RELATED LAWS 


(c) A lack of clean watering receptacles for some cats was noted. 
As before, it is uncertain if the cats had been watered earlier that day and 
the receptacles removed. The pertinent regulation (9 C.F.R. § 3.6) does not 
require water to be accessible at all times. It allows, as an alternative, that: 


[Potable liquids shall be offered to such animals (dogs and cats) at 
least twice daily for periods of not less than 1 hour... . 


The evidence is insufficient to establish non-compliance with this 
requirement and no violation is found. 
(d) Cats were observed to not be tagged. 


(e) Requested records were not supplied on the day of the 
inspection, for which a $1,000.00 civil penalty is appropriate. The supporting 
reasons for this sanction were stated in finding #15(e), supra. 

17. The August 26, 1988, Inspection of the "Dog Facility". On 
August 26, 1988, when APHIS inspectors conducted an inspection of the "dog 
facility" in Lebanon, Oregon, they observed and reported that a female 
doberman type dog needed veterinary care for discharges from both eyes. 

Dr. Overton testified that the condition he observed was, in his expert 
opinion, extremely painful for the animal, could injure the continued health 
of the animal, and was a condition that had been an ongoing problem. 

The pertinent regulation, 9 C.F.R. § 3.10, provides: 


(b) Each dog and cat shall be observed daily by the animal 
caretaker in charge, or by someone under his direct supervision. Sick 
or diseased, injured, lame, or blind dogs or cats shall be provided with 
veterinary care or humanely disposed of... . 


It is concluded that respondents violated this regulation and thereby the 
Act, and the appropriate sanction for this violation is $500.00. Humane care 
and treatment of animals held by dealers and others subject to the Act is a 
principal objective of the Act and the testimony shows the Act was violated 
in this important respect. However, I believe that the dog’s condition was not 
demonstrated to be one where she was suffering such stress that a civil penalty 
above $500.00 would be appropriate. 


18. Verbal Abuse and Threats Against Dr. Overton by Mr. Hickey. As 
Dr. Overton was completing his inspection of the "dog facility" on August 26, 
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1988, he was accosted and subjected to verbal abuse by James Joseph Hickey. 
Dr. Overton testified Mr. Hickey (Tr. 130): 


jumped up and came over to me and told me that--stood within about 
two inches of my face and screamed at me, made all sorts of--he was 
distressed, made all sorts of statements that he was going to stop me, 
or he--somebody was going to do something to me, or I was going to 
be sued, or--those kinds of statement. 


Dr. Overton later specified the statements made by Mr. Hickey (Tr. 131): 


He said that--he said that he was going to stop me, and that I had been 
hard on his family, and that I had not had my--. . . ass kicked recently, 
but somebody is going to do it, or something similar to that. It would 
not surprise him to have something like that happen to me real soon. 


Q. And this was said in a screaming voice? 
A. Right. 


No Government official attempting to perform his duties should ever be 
subjected to this kind of abuse. When it occurs, the inspector cannot be said 
to have been permitted the access to a licensee’s facility required under 9 
C.F.R. § 2.126. For this violation the maximum civil penalty of $2,500.00 is 
appropriate and shall be imposed. 

19. Five-Day Holding of Seven Cats. The complaint charges that 
respondents shipped on August 30, 1988, seven cats they acquired on 
August 25, 1988, in violation of 7 U.S.C. § 2135 and 9 C.F.R. § 2.101. 

No dealer ... shall sell or otherwise dispose of any dog or cat 
within a period of five business days after the acquisition of such 
animal .... 


The pertinent regulation (9 C.F.R. § 2.101) is to the same effect. 

Through examination of respondents’ records, APHIS learned that seven 
cats acquired on August 25, 1988, were delivered to Sepulveda, California, on 
August 31, 1988. The inspectors believed that the transportation of the cats 
from Oregon must have begun before the end of the fifth business day, 
August 30, 1988, to have been received at Sepulveda on August 31, 1988. 
This belief was in part based on a letter from Mr. Hickey to the VA Hospital 
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in Sepulveda in which he referred to the cats arriving "at Sepulveda at 8 AM 
the following morning." (Tr. 471; CX 34). 

The only evidence respecting the normal end of respondents’ business day 
and the time it took to drive to Sepulveda, came from Mr. Hickey, himself. 
(Tr. 464-475). He testified that the "dog facility" normally closed at 4:30 P.M. 
and the drive took 16 to 19 hours. He also denied that he necessarily arrived 
at Sepulveda at 8:00 A.M. Accordingly, there is insufficient evidence to prove 
non-compliance with the five-day holding requirement, and this count of the 
complaint is dismissed. 

20. Temporary Denial of Access to the "Dog Facility" on September 1, 
1988. When APHIS inspectors arrived at the “dog facility" in Lebanon, 
Oregon, on September 1, 1988, they encountered Mrs. Marie Hickey who 
denied them access and shouted at them. 

I do not find that her conduct was sufficient to intimidate the inspectors. 
She is an older woman; they are strong and sturdy men. They were eventually 
given access by Mr. Joseph Hickey, when he arrived at the facility, but the 
inspectors must be afforded access immediately upon their arrival. By failing 
to provide ready access to the inspectors, respondents violated the pertinent 
regulation (9 C.F.R. § 2.126), and thereby the Act. The appropriate civil 
penalty for this particular violation is $500.00. 

Again, it is to be stressed that during normal business hours, some 
employee or agent has to be available at each facility operated by a dealer, to 
give full and ready access to it and its records, for any unannounced APHIS 
inspection. 

21. September 16, 1988, Inspection of the "Cat Facility". (a) When 
APHIS inspectors requested records at the time of their September 16, 1988, 
inspection of the "cat facility," once again, the records were not then provided. 
(Tr. 56, 269). The appropriate sanction for this recurring violation is $750.00. 

ie 

22. Denial of Access to the "Dog Facility" on October 26, 1988. On 
October 26, 1988, Joseph Hickey denied APHIS inspectors access to the "dog 
facility" at Lebanon, Oregon, and directed them to leave. He was subject, at 
the time, to a 21-day suspension and for that reason believed his operations 
were not subject to APHIS inspection. 

The Act, however, authorizes such inspections (7 U.S.C. § 2146): 


The Secretary shall make such investigations or inspections as he 
deems necessary to determine whether any dealer . . . has violated or 
is violating [the Act] or any regulation or standard issued thereunder, 
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and for such purposes, the Secretary shall, at all reasonable times, have 
access to the places of business and the facilities, animals, and .. . 
records ... of any such dealer.... 


Nothing restricts this authority of inspection to licensed dealers. All dealers 
are subject to investigations and inspections, and a dealer is defined to include 
any person who, in commerce, buys or sells dogs or other animals for research 
and derives over $500.00 gross income from those sales during any calendar 
year. (7 U.S.C. § 2132(f)). 

The suspension order was about to be lifted at the time of the denied 
inspection. Certainly, it was reasonable and appropriate for an inspection of 
the facilities to be conducted before the imminent resumption of respondents’ 
operations as a licensee. The appropriate civil penalty for this recurrent 
denial of access is a civil penalty of $1,000.00. 


Sanctions and Denial of License 


Complainant has requested the issuance of an order requiring respondents 
to cease and desist from further violations of the Act and the regulations; a 
civil penalty of $10,000.00; a one-year suspension of the dealer’s license now 
held in the name of James Joseph Hickey; and the denial of a dealer’s license 
to Shannon Hansen for the one year that the existing license is suspended. 

This request must first be measured against the Act’s provisions respecting 
sanctions set forth in 7 U.S.C. § 2149(a) and (b): 


(a) If the Secretary has reason to believe that any person 
licensed as a dealer, exhibitor, or operator of an auction sale subject 
to section 2142 of this title, has violated or is violating any provision of 
this chapter, or any of the rules or regulations or standards 
promulgated by the Secretary hereunder, he may suspend such person’s 
license temporarily, but not to exceed 21 days, and after notice and 
opportunity for hearing, may suspend for such additional period as he 
may specify, or revoke such license, if such violation is determined to 
have occurred. 


(b) Any dealer .. . that violates any provision of this chapter, or 
any rule, regulation, or standard promulgated by the Secretary 
thereunder, may be assessed a civil penalty by the Secretary of not 
more than $2,500 for each such violation, and the Secretary may also 
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make an order that such person shall cease and desist from continuing 
such violation. Each violation and each day during which a violation 
continues shall be a separate offense. .. . The Secretary shall give due 
consideration to the appropriateness of the penalty with respect to the 
size of the business of the person involved, the gravity of the violation, 
the person’s good faith, and the history of previous violations ... . 


The Act also requires dealers to be licensed by the Secretary (7 U.S.C. § 
2134) and restricts the issuance of licenses to those who have made 
application in the prescribed form and manner and have demonstrated that 
their facilities comply with the standards promulgated by the Secretary (7 
U.S.C. § 2133). Elsewhere the Act (7 U.S.C. § 2151) authorizes the Secretary 
to "promulgate such rules, regulations and orders as he may deem necessary 
in order to effectuate the provisions of this chapter." Pursuant to these 
provisions the Secretary issued the following regulation: 


9 C.F.R. § 2.11 Denial of license. 


A license will be issued to any applicant when the requirements of 
§§ 2.1, 2.2, and 2.3 have been met; however, if the Secretary has reason 
to believe that the applicant is unfit to engage in the activity for which 
application has been made by reason of the fact that the applicant has 
within 2 years prior to filing the application engaged in any activity in 
violation of any provisions of the Act, the regulations, or standards, 
which previously has not been the subject of an administrative 
proceeding under the Act resulting in the imposition of a sanction 
against the applicant, an administrative proceeding shall be promptly 
instituted in which the applicant will be afforded an opportunity for a 
hearing in accordance with the rules of practice under the Act, for the 
purpose of the applicant showing cause why the application for license 
should not be denied. In the event it is determined that the application 
should be denied, the applicant shall not be precluded from again 
applying for a license after one year from the date of the final order 
denying the application. 


Applying these various provisions to this case, I have concluded that the 
complainant’s recommendations are appropriate and fully warranted. 

The most recent annual report filed for the dealership with APHIS shows 
its gross annual income to be over $100,000.00. Mr. Hickey testified that the 
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dealership was the largest supplier of dogs and cats for medical research on 
the West Coast. Many of the proven violations were extremely grave in 
nature, and many were recurrent. 

Mr. Hickey’s personal conduct and attitude in dealing with APHIS 
investigators has been confrontational and defiant. He is easily offended. He 
is hot-tempered. He went so far as to physically threaten one member of an 
APHIS investigatory team. 

Mr. Hickey’s compliance with APHIS’ requirements has at best been 
begrudging. His concern for the animals he buys and sells seems limited to 
how acceptable their appearance is to his customers. I doubt he would follow 
APHIS’ humane care standards except to protect his license. For example, 
Mr. Hickey did not believe the standards applied when he transported 23 
unweaned puppies in a box to his father’s farm for their destruction as part 
of his arrangements with a dog pound supplier, so he did not comply with the 
standards. 

Mr. Hickey is indifferent to the distress and shock experienced by the 
animals he buys and sells. When cats were delivered to his "dog facility," his 
employee would thrust them into onions sacks, where they were left confined 
for future processing. Mr. Hickey at first denied knowledge of the practice, 
but later he attempted to justify it. I believe the bagging of cats was probably 
done with his knowledge and at his direction. I do not find Mr. Hickey to be 
a credible witness. But even if I had believed he lacked knowledge of the 
practice, the Act makes it clear that an act of an employee is deemed the act 
of the dealer (7 U.S.C. § 2139). 

In sum, I have concluded that Mr. Hickey committed many recurrent 
violations of the utmost gravity, and that his conduct and testimony show he 
did not act in good faith. Applying the statutory test to each individual 
violation which was proven would have resulted in civil penalties totalling 
$25,750.00. However, it is customary not to impose a civil penalty higher in 
amount than complainant’s recommendation. 

The recommended $10,000.00 civil penalty in combination with a one-year 
suspension of the dealer’s license is, in my opinion, in every sense warranted. 
A cease and desist order is also needed to prevent future violations. 

Respondent Shannon Hansen had removed her name from the license and 
contends for that reason, she should not be subject to an order in this 
proceeding and should now be granted a new dealer’s license in her own 
name. 

To accept Ms. Hansen’s arguments would permit sham and subterfuge. 
A family operated dealership would be allowed to continue unaffected by the 
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suspension order that is being entered. The suspension order would be 
rendered meaningless and the objectives of the Act would be subverted if a 
new dealer’s license were issued to Ms. Hansen, who actively participated in 
the existing dealership’s operation. 

As an appropriate exercise of the Secretary's rulemaking powers under the 
Act, 9 C.F.R. § 2.11 was issued to provide a necessary mechanism for denying 
a new license to one who has actively engaged in an activity which violated the 
Act, the regulations, or standards. Such a denial of a new license is 
appropriate here. Ms. Hansen should also be subject to the cease and desist 
order and the sanctions entered against her husband as a participant in the 
operation and ownership of the existing dealership. 

Accordingly, the following order shall be issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents contend that the evidence does not adequately support the 
ALJ’s findings of fact as to the violations, and as to Shannon Hansen’s 
involvement with the regulated business, but there is much more than a 
preponderance of the evidence, which is all that is required.? Although there 
is a conflict in testimony as to many of the violations, great weight is given to 


the credibility determinations by the ALJ, who saw and heard the witnesses 
testify. In re Victor L. Kent & Sons, Inc., 47 Agric. Dec. 692, 704-07 (1988). 
Furthermore, since the individual civil penalties assessed by the ALJ total 
$25,750, and the sanction actually imposed totals only $10,000, even if the 
evidence failed to support numerous individual violations, the $10,000 civil 
penalty would not be changed. 

Respondents contend that they were denied a fair hearing, but an 
examination of the record demonstrates that the hearing was fair and 
impartial. 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
USS. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 


“The Department’s refusal to issue a license to Shannon Hansen during the suspension 
period applicable to her husband, James Joseph Hickey, is similar to the Department’s action 
under the Packers and Stockyards Act in Jn re Mattes Livestock Auction Market, Inc., 42 Agric. 
Dec. 81 (1983), aff'd, 721 F.2d 1125 (7th Cir. 1983). 
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Respondents contend that the violations were not willful, but a violation 
is willful if it is done intentionally or with careless disregard of statutory 
requirements. In re Capital Produce Co., 49 Agric. Dec. 531, slip op. at 22-32 
(Feb. 5, 1990), appeal docketed, No. 90-1732 (4th Cir. Mar. 5, 1990), and cases 
cited. 

Respondents contend that the sanction is too severe, but the ALJ’s 
decision reflects the serious nature of the numerous violations, many of which 
were recurrent. The ALJ’s sanction coincides with the sanction recommended 
by the administrative officials as the sanction necessary to achieve the 
remedial purposes of the Act. The administrative recommendation as to the 
appropriate sanction is entitled to great weight, in view of the experience 
gained by the administrative officials during their day-to-day supervision of the 
regulated industry. 

It is appropriate to state expressly the practice that has been followed by 
the Judicial Officer in recent cases, viz., that reliance will no longer be placed 
on the "severe" sanction policy set forth in many prior decisions, e.g., In re 
Spencer Livestock Comm’n Co., 46 Agric. Dec. 268, 435-62 (1987), aff'd on 
other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather, the sanction in each 
case will be determined by examining the nature of the violations in relation 
to the remedial purposes of the regulatory statute involved, along with all 
relevant circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the responsibility 
for achieving the congressional purpose. 

Complainant contends on appeal that the ALJ erred in concluding that no 
violation occurred when two cats were housed in one cage, with the tags 
affixed to the cage housing, rather than on the cats. The regulations require 
that each cat be individually tagged (9 C.F.R. § 2.50(a)(b)), but an exception 
is permitted when a dealer has been unable to affix a tag onto the cat’s neck. 
The exception provides that each "primary enclosure shall contain no more 
than one adult cat without an affixed collar and official tag" (9 C.F.R. § 
2.50(c)). The ALJ concluded that "[a]dministrative convenience by itself, is 
not a sufficient reason for a regulatory requirement" (Initial Decision at 19). 
However, the regulations are presumptively valid (United States v. Rock Royal 
Co-op, Inc., 307 U.S. 533, 567-68 (1939); Pacific States Box & Basket Co. v. 
White, 296 U.S. 176, 185 (1935); Borden’s Farm Prods. Co. v. Baldwin, 293 
US. 194, 209 (1934)), and the administrative record, which formed the basis 
for the Secretary’s regulations, has not been presented in this proceeding. (In 
fact, the validity of the regulations was not challenged by respondents, but only 
by the ALJ.) Accordingly, the ALJ erred in concluding that the regulation 
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was invalid. Nonetheless, since the civil penalties assessed total $25,750, but 
the actual civil penalty ordered is only $10,000, no useful purpose would be 
served by making additional findings of fact and conclusions with respect to 
this issue. 

For the foregoing reasons, the following order should be issued. 


Order 


The respondents, James Joseph Hickey and Shannon Hansen, shall comply 
with every provision of the Animal Welfare Act and the regulations and 
standards thereunder, and, in addition: 

1. Respondent James Joseph Hickey’s license under the Animal Welfare 
Act is hereby suspended for one year and thereafter until respondent’s facility 
is found by APHIS to be in compliance with the Act and the regulations and 
standards thereunder. 

2. Respondent Shannon Hansen is prohibited from obtaining a license 
under the Act for one year. 

3. Respondents, Mr. Hickey and Ms. Hansen, are assessed, jointly and 
severally, a civil penalty of $10,000, to be made payable, within 120 days after 
service of this order on respondents, to the Treasurer of the United States, 
and forwarded to Donald A. Tracy, Esquire, United States Department of 
Agriculture, Office of the General Counsel, Room 2014, South Building, 
Washington, D.C. 20250-1400. 

4. Respondents, their agents and employees, successors and assigns, 
directly or through any corporate or other device, shall cease and desist from 
violating the Act and the regulations and standards thereunder, and in 
particular shall cease and desist from: 

(a) interfering with APHIS inspections of their facilities; 

(b) failing to keep and maintain accurate and complete records of 
all animal transactions; 

(c) failing to provide their records to APHIS officials at the time of 
inspections; and 

(d) failing to maintain their facilities in accordance with the 
standards involving housing, veterinary care, and feeding. 

The suspension and license prohibition provisions shall become effective 
on the 60th day after service of this order upon respondents. The cease and 
desist provisions shall become effective on the day after service of this order 
on respondents. 
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In re: S.S. FARMS LINN COUNTY, INC., JAMES W. HICKEY, MARIE 
HICKEY, JAMES JOSEPH HICKEY and SHANNON HANSEN. 

AWA Docket No. 89-03. 

Stay Order filed April 10, 1991. 


Order issued by Donald A. Campbell, Judicial Officer. 


The suspension, prohibition and civil penalty provisions of the Order 
previously issued in this case as to James Joseph Hickey and Shannon Hansen 
are hereby stayed pending the outcome of proceedings for judicial review. 

The cease and desist provisions shall remain in effect. 


In re: MARY BRADSHAW. 
AWA Docket No. 90-22. 
Decision and Order filed May 17, 1991. 


Civil penalty — Suspension order authorized for violation occurring before license issued — 
Cease and desist order — Operating as dealer while not licensed. 


The Judicial Officer affirmed that part of the decision by Judge Hunt assessing a civil penalty 
of $10,000, and directing respondent to cease and desist from violating the Act, regulations and 
standards, and, in particular, to cease and desist from engaging in any activity for which a license 
is required without holding a valid license. However, the Judicial Officer reversed that part of 
the decision by the ALJ holding that a suspension order could not be issued for a violation 
occurring while respondent was not licensed. The Judicial Officer imposed a 2-month suspension 
order. Under 7 U.S.C. § 2149(a), a licensed dealer can be suspended if the dealer "has violated" 
the Act, irrespective of whether the violation occurred before the license was issued. Also, such 
an order could be based on 7 U.S.C. § 2151, which authorizes such orders as the Secretary deems 
necessary to effectuate the purposes of the Act. The choice between rulemaking and 
adjudication rests in the discretion of the agency. The Secretary is not required to consider the 
effect of the penalty on the person’s ability to continue in business. 


Robert A. Ertman, for Complainant. 

Respondent, Pro Se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), and the regulations issued thereunder (9 
C.F.R. § 1.1 et seg.). On January 29, 1991, Administrative Law Judge 
James W. Hunt (ALJ) issued an Initial Decision and Order assessing a civil 
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penalty of $10,000, and directing respondent to cease and desist from violating 
the Act, regulations and standards, and, in particular, to cease and desist from 
engaging in any activity for which a license is required without holding a valid 
license. 

On March 25, 1991, complainant, seeking a 2-month suspension order, 
appealed to the Judicial Officer, to whom final administrative authority has 
been delegated to decide the Department’s cases subject to 5 U.S.C. §§ 556 
and 557 (7 C.F.R. § 2.35). Respondent filed a letter in the nature of a cross- 
appeal as to the $10,000 civil penalty on March 29, 1991. The case was 
referred to the Judicial Officer for decision on April 2, 1991. 

Based upon a careful consideration of the record, the Initial Decision (with 
a few minor editorial changes) is adopted as the final decision, except for the 
omission of one paragraph stating that a suspension order cannot be imposed. 
I have concluded that a 2-month suspension order can and should be imposed. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
(AS MODIFIED) 


This disciplinary proceeding brought under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), was initiated by a complaint filed on 
January 10, 1990, by the Administrator of the Animal and Plant Health 
Inspection Service. The complaint alleges that respondent wilfully violated the 
Act and the regulations issued thereunder by continuing to operate as a dealer 
after her license had expired. 

A hearing was held in Springfield, Missouri, on November 15, 1990. 
Complainant was represented by Robert A. Ertman, Esq. Respondent did not 
appear at the hearing. 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Discussion 


Respondent Mary Bradshaw was first licensed in 1977 under the Animal 
Welfare Act as a dealer to handle and sell animals. She operates a facility in 
Birch Tree, Missouri, called Bradshaw Kennel. In December 1987, her license 
was due for renewal. This could have been accomplished by respondent filing 
an annual report and paying the license fee. However, respondent failed to 
file in time. According to her affidavit, her failure to file was an "oversight" 
on her part. She said she had the paperwork completed but did not mail it 
because of an illness in the family. Respondent was notified by USDA on 
February 18, 1988, that her license had been terminated and advised that 
"[y]ou may no longer continue to operate as a dealer. Any further sales of 
animals in commerce will be an alleged violation of the Animal Welfare Act." 
(CX-3 and 4.) 

Marshall Smith, a USDA investigator, visited respondent’s facility in 
February. He testified that the facility was in poor repair at the time and did 
not meet USDA’s standards for the care of animals. Smith said that, had 
respondent applied in time, her license would have been renewed despite the 
condition of her facility and that formal proceedings would have had to be 
instituted to suspend her license because of the deficiencies in her facility.’ 
He testified that respondent "may not have been aware of that" and speculated 
that the reason respondent did not apply to have her license renewed was 
because of family illness and because “she realized her facility was not vp to 
standard, and she just ignored that until she felt like it would pass 
inspection. . . . I recall that she was concerned [about losing her license]. She 
was struggling. It seemed to me like she was severely short of help, and I 
think she was struggling as best she could under the circumstances." Smith 
told respondent that she could not operate without a license. He said her 
reaction was that her family made their living from the facility and that "she 
had to continue business." In 1987, her gross sales from the sale of animals 
was over $500,000. (Tr. 30, 36-39; CX-1.) 

In June 1988, Dr. Michael Good, a USDA veterinarian, conducted a pre- 
license inspection of respondent’s facility to determine if she qualified for a 
license. However, he found a number of deficiencies and did not approve a 


‘Smith said that any deficiency is technically a violation. The complaint, however, does not 
allege that any of the deficiencies in respondent’s facility when licensed or unlicensed were 
violations. In the past, respondent had always corrected any problems at her facility found by 
investigators. Her license had never been suspended because of deficiencies. (Tr. 37.) 
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license. Good returned in July and, although he found some improvements, 
they were not sufficient to pass inspection. Respondent told Good that she 
was aware that her facility was not as it should be but that "she didn’t have 
enough help and was doing the best she could." Good advised her that she 
could not "legally" operate the facility without a license. (Tr. 46-47, 50.) 

Finally, in August, respondent’s facility passed inspection. She was re- 
licensed on August 24, 1988. 

However, from February 1988, when her license was terminated, until 
August, when she was re-licensed, respondent continued to sell animals to 
retail outlets. Complainant’s "Summary of Exhibits" shows that respondent 
bought and sold a substantial number of animals in commerce (at least 500 
dogs and cats), even though she was specifically notified on three occasions 
that she could not engage in such activities without a license. The sales 
volume for these animals was in excess of $50,000. (CX-6-12.) 

The complaint alleges that respondent’s conduct in acting as a dealer while 
unlicensed constitutes a violation of section 4 of the Animal Welfare Act (7 
US.C. § 2134) and section 2.1 of USDA regulations (9 C.F.R. § 2.1). 

Section 2134 provides: 


No dealer or exhibitor shall sell or offer to sell or transport or offer 
for transportation, in commerce, to any research facility or for 
exhibition or for use as a pet any animal, or buy, sell, offer to buy or 
sell, transport or offer for transportation, in commerce, to or from 
another dealer or exhibitor under this chapter any animal, unless and 
until such dealer or exhibitor shall have obtained a license from the 
Secretary and such license shall not have been suspended or revoked. 


Section 2.1 of the regulations provides: 


(a)(1) Any person operating or desiring to operate as a dealer, 
exhibitor, or operator of an auction sale, except persons who are 
exempted from the licensing requirements under paragraph (a)(3) of 
this section, must have a valid license. 


The record shows without question that respondent knowingly acted as an 
animal dealer by selling animals in commerce after her license had 
terminated. She therefore wilfully violated the foregoing provisions of the 
Animal Welfare Act and the regulations. 
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Section 2149 of the Act provides for penalties for violations of the Act. 
Section 2149(a) provides that “any person licensed as a dealer" who violates 
the Act may have his or her license suspended. Section 2149(b) provides that 
“any dealer" who violates the Act may be assessed a penalty of not more than 
$2,500 for each violation. In assessing a penalty under 2149(b), consideration 
must be given to the size of the business, the gravity of the violation, a 
person’s good faith, and any history of previous violations. Section 2149(b) 
also provides for the issuance of cease and desist orders. 

Complainant recommends as a penalty that respondent’s license be 
suspended for six months and that she be fined $10,000. 

Complainant presented no Administration officials as witnesses to support 
its proposed sanctions. Marshall Smith, the USDA investigator, and Dr. 
Good, the USDA veterinarian, thought that a $10,000 fine and a 60-day 
suspension were appropriate. (Tr. 43, 55.) 

In the circumstances here, the reason for respondent’s unlawful conduct 
was her failure to renew her license due to the distraction of a family illness, 
which, together with the lack of help, also apparently accounts for the 
deficiencies at this time in her facility. Personal misfortune may be a 
mitigating circumstance, but it is not an excuse for respondent’s violation 
which was a serious offense made more serious because she was warned that 
the law prohibited her from selling animals in commerce without a license. 
As a dealer, respondent was required, as a condition of engaging in the 
business of animal dealer, to have a license and to provide proper care for her 
animals as the law requires regardless of distracting circumstances or lack of 
help. Nevertheless, respondent continued to sell animals in substantial 
numbers after she was no longer licensed. 

Considering all the circumstances, including the volume of respondent’s 
sales, I find that complainant’s proposed penalty of $10,000 is an appropriate 
sanction under section 2149(b) of the Act for respondent’s violation of the Act 
by selling animals while unlicensed. Since each sale of animals constitutes a 
separate violation, respondent's fine could have been over $50,000. However, 
it is reduced because of the mitigating circumstances. 

With respect to the proposed suspension, I would, if a suspension were to 
be imposed, accept the recommendations of Smith and Good, who are the 
ones most familiar with the circumstances of this case, that a two-month 
suspension would be appropriate. 
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Findings of Fact 


1. Respondent Mary Bradshaw is an individual doing business as 
Bradshaw Kennel and whose address is Route 1, Box 113, Birch Tree, 
Missouri 65438. 

2. Respondent, at all times material herein, was operating as a dealer as 
defined in the Act and the regulations. 

3. Respondent held a license as a dealer under the Act and regulations 
until her license was terminated on February 17, 1988, because she did not 
submit an application for renewal. Respondent was re-licensed on August 24, 
1988. 

4. Between February 18, 1988, and August 23, 1988, while she did not 
hold a valid license under the Act, respondent sold at least 500 dogs and cats 
in commerce. 


Conclusions of Law 


Respondent’s sale of at least 500 animals in commerce between February 
18, 1988, and August 23, 1988, when she was not a licensed dealer under the 
Animal Welfare Act constitutes wilful violation of section 4 of the Act (7 
U.S.C. § 2134) and section 2.1 of the regulations (9 C.F.R. § 2.1). The sale 
of each animal constitutes a separate violation. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ held that a suspension order cannot be issued where the violation 
occurred while respondent was not licensed, stating (Initial Decision at 5): 


However, I find that a suspension cannot be imposed in this case. 
The complaint alleges only that respondent violated the Act by acting 
as a dealer without a license. Unlike section 2149(b) which imposes 
penalties on dealers whether licensed or not, section 2149(a) provides 
for a suspension penalty for violations of the Act only by licensed 
dealers. Respondent’s license, therefore, cannot be suspended because 
she did not violate the law while licensed. 


I disagree with the ALJ’s conclusion, in this respect. The Act provides (7 
US.C. § 2149): 
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§ 2149. Violations by licensees 
(a) Temporary license suspension; notice and hearing; revocation 


If the Secretary has reason to believe that any person licensed as a 
dealer, exhibitor, or operator of an auction sale subject to section 2142 
of this title, has violated or is violating any provision of this chapter, or 
any of the rules or regulations or standards promulgated by the 
Secretary hereunder, he may suspend such person’s license temporarily, 
but not to exceed 21 days, and after notice and opportunity for hearing, 
may suspend for such additional period as he may specify, or revoke 
such license, if such violation is determined to have occurred. 


(b) Civil penalties for violation of any section, etc.; separate 
offenses; notice and hearing; appeal; considerations in 
assessing penalty; compromise of penalty; civil action by 
Attorney General for failure to pay penalty; district court 
jurisdiction; failure to obey cease and desist order 


Any dealer, exhibitor, research facility, intermediate handler, carrier, 
or operator of an auction sale subject to section 2142 of this title, that 
violates any provision of this chapter, or any rule, regulation, or 
standard promulgated by the Secretary thereunder, may be assessed a 
civil penalty by the Secretary of not more than $2,500 for each such 
violation, and the Secretary may also make an order that such person 
shall cease and desist from continuing such violation. Each violation 
and each day during which a violation continues shall be a separate 
offense. No penalty shall be assessed or cease and desist order issued 
unless such person is given notice and opportunity for a hearing with 
respect to the alleged violation, and the order of the Secretary assessing 
a penalty and making a cease and desist order shall be final and 
conclusive unless the affected person files an appeal from the 
Secretary’s order with the appropriate United States Court of Appeals. 
The Secretary shall give due consideration to the appropriateness of the 
penalty with respect to the size of the business of the person involved, 
the gravity of the violation, the person’s good faith, and the history of 
previous violations. 
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Under the Act, the Secretary may suspend or revoke the license of a 
person "licensed as a dealer" if the person “has violated or is violating" the 
Act, regulations, or standards. The Act does not say that the Secretary may 
suspend or revoke only where such person has violated while the license is in 
effect. The Acct is silent as to whether the past violation must have occurred 
after the person became licensed, and I have found nothing in the legislative 
history of the Act to indicate that Congress intended to authorize the 
Secretary to assess a civil penalty against a person who commits a violation 
before becoming licensed, but that Congress did not intend for the Secretary 
to have the power to suspend or revoke where the violation occurred before 
the license was issued. 

The ALJ relied on the fact that the civil penalty provisions are applicable 
to any “dealer, exhibitor, .. . or operator of an auction sale" (7 U.S.C. § 
2149(b)), while the suspension provisions are applicable to “any person 
licensed as a dealer, exhibitor, or operator of an auction sale" (7 U.S.C. § 
2149(a)). This distinction was required because, obviously, the Secretary can 
only suspend or revoke the license of a person under the Act if the person at 
some time becomes "licensed as a dealer, exhibitor, or operator of an auction 
sale... ." But that does not serve as any indication that Congress intended 
for suspension or revocation orders to be issued only if the violation occurred 
while the license was in effect. 

The legislative history of the Act shows that Congress had great concern 
as to the welfare of animals, and sought to protect the owners of animals from 
theft by preventing the sale or use of animals which have been stolen. See 
also the legislative purpose expressed in 7 U.S.C. § 2131. It would be 
inconsistent to enact broad and comprehensive remedial measures to protect 
animals and their owners, and, at the same time, cripple the Secretary’s 
enforcement effort where a violation occurred before the license was issued. 
Accordingly, I read the Act as written, viz., that any person licensed as a 
dealer who has violated the Act (without any limitation on when that violation 
occurred) may have the license suspended or revoked for such violation. 

I recognize that my views as to this issue are contrary to Midwest Farmers, 
Inc. v. United States, 64 F. Supp. 91, 99-101 (D. Minn. 1945) (3-judge ct.), in 
which the court held, under similar provisions of the Packers and Stockyards 
Act, that a suspension order cannot be issued against a person who was not 
registered when the violation occurred, but who registered before the order 
was issued. That holding is not followed by this Department. The Packers 
and Stockyards Administration registers persons believed to have violated the 
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Act before the registration becomes effective, and the agency then institutes 
an action to suspend the registration. 

In addition to the authority in 7 U.S.C. § 2149(a), discussed above, the 
suspension order issued here may be based on the authority granted by § 21 
of the Act "to promulgate such rules, regulations, and orders as he may deem 
necessary in order to effectuate the purposes of this chapter" (7 U.S.C. § 2151 
(emphasis added)). The power to require and issue licenses under the Animal 
Welfare Act includes power to deny a license, to suspend or revoke a license, 
to disqualify a person from becoming licensed, and to withdraw a license. 

Section 21 (7 U.S.C. § 2151) authorizes an order disqualifying a person 
from becoming licensed on account of violations committed while unlicensed. 
In re S.S Farms Linn County, Inc. (Decision as to James Joseph Hickey and 
Shannon Hansen, 50 Agric. Dec. 476, slip op. at 25-28 (Feb. 8, 1991), appeal 
docketed, No. 91-70169 (9th Cir. Mar. 8, 1991) (hereafter cited as Hickey IT). 
This holding was based on a regulation issued under § 21 of the Act (9 C.F.R. 


§ 2.11 (1975)). However, the choice between rulemaking and adjudication 
rests in the discretion of the agency. NLRB v. Bell Aerospace Div. of Textron, 


Inc., 416 U.S. 267 (1974); SEC v. Chenery Corp., 332 U.S. 194, 199-203 (1947); 
In re Corona Livestock Auction, Inc., 36 Agric. Dec. 1285, 1312 (1977), rev’d 
on other grounds, 607 F.2d 811 (9th Cir. 1979). "To make the administrative 
process effective, an agency must have the discretion to proceed either by 
general rule or by ad hoc litigation" (Trans-Pacific Freight Conference v. FMC, 
650 F.2d 1235, 1244 (D.C. Cir. 1980)). 

Similarly, § 21 of the Act (7 U.S.C. § 2151) authorizes an order suspending 
or withdrawing a license which has been issued because of violations which 
occurred prior to the issuance of the license. The contrary holding of the ALJ 
would seriously damage the ability of the agency to effectuate the purposes of 
the Animal Welfare Act. If a license were issued to a person later discovered 
to have committed serious violations of the Act and regulations (such as those 
charged in Hickey II), the holding would bar APHIS from taking any 
suspension or revocation action, even though the person was thoroughly unfit 
to hold a license. 

Flexibility is also important in cases such as this. APHIS could have 
denied the respondent’s application for a license because she had violated the 
Act and regulations by operating as a dealer without being licensed. Under 
the circumstances, it was reasonable for the agency to conclude that such a 
denial would not be likely to result in the respondent’s compliance, but, 
rather, would result in a premature and unnecessary escalation to judicial 
proceedings. The decision to issue a license to the respondent and to let the 
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administrative disciplinary proceeding take its course was reasonable and 
appropriate. The suspension of the respondent’s license is authorized under 
§ 21 as an order necessary to effectuate the purposes of the Act. 

The ALJ imposed a civil penalty of $10,000 and stated (Initial Decision at 


5): 


With respect to the proposed suspension, I would, if a suspension 
were to be imposed, accept the recommendations of [the APHIS 
investigator and veterinarian], who are the ones most familiar with the 
circumstances of this case, that a two month suspension would be 
appropriate. 


The complainant had sought a suspension of 6 months, and continuing 
thereafter until she demonstrates to APHIS that she is in full compliance with 
the Act, the regulations and standards issued thereunder, and the order issued 
in this case, and a supplemental order is issued terminating the suspension. 

The sanction in this case should be “determined by examining the nature 
of the violations in relation to the remedial purposes of the [Act], along with 
all relevant circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the responsibility 
for achieving the congressional purpose." Hickey II, supra, slip op. at 29. 
Although the complainant did not present testimony regarding the ultimate 
sanctions which should be imposed (Initial Decision at 4), such testimony is 
not required. The complainant did present evidence that the alleged violations 
were serious and the ALJ found that they were serious (Initial Decision at 4). 
The views of the APHIS inspector and the veterinarian as to the precise 
sanctions which would be appropriate were elicited by questions of the ALJ, 
over the objections of complainant (Tr. 42). Although they were acquainted 
with the circumstances of the respondent, they are not "the administrative 
officials charged with the responsibility for achieving the congressional 
purpose." Undue reliance upon the individual views of field personnel in such 
matters hinders the important goal of uniformity regarding sanctions. More 
importantly, it hinders the crafting of sanctions which will dissuade not only 
the respondent but others from committing the same or similar violations. 
The individual views of APHIS personnel regarding appropriate sanctions 
should never outweigh the recommendations of the responsible agency 
officials, even when the agency’s recommendations are presented through 
briefs rather than through testimony. 
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Notwithstanding the above, the complainant reconsidered the sanction 
requested in this case, and now recommends that respondent’s license be 
suspended for 2 months, in addition to the civil penalty of $10,000. The 
imposition of these sanctions is appropriate in the circumstances of this case 
and gives appropriate weight to the recommendations of the responsible 
administrative officials, and is consistent with the views of the ALJ. See 
Hickey II, slip op. at 29. 

The ALJ did not address the appropriateness of a continuing suspension, 
since no suspension was imposed. It is usually appropriate for a suspension 
to continue until the respondent demonstrates compliance with the Act, the 
regulations and standards issued thereunder, and the order issued in the case, 
and until a supplemental order is issued terminating the suspension. A 
continuing suspension is particularly appropriate in this case because the 
respondent was unable to regain her license because she was unable to bring 
her facility into compliance for a considerable period of time (Initial Decision 
at 2-3). Such a provision is a reasonable and appropriate precaution against 
possible lapses in maintenance during the fixed period of suspension. 

To conclude, it should be noted that it is not a pleasant task to impose a 
sanction against an individual, such as respondent Mary Bradshaw, who, the 
record shows, is faced with grave difficulties, including a seriously ill husband 
and grandchild. However, Congress has enacted the Animal Welfare Act to 
protect the welfare of animals. The licensing requirements of the Act are at 
the center of the remedial legislation. Respondent’s violation, continuing to 
operate without a license, with full knowledge of the licensing requirements, 
strikes at the heart of the regulatory program. 

Respondent’s letter, in the nature of an appeal as to the amount of the 
civil penalty, states that she is unable to pay a $10,000 civil penalty. However, 
this Act, unlike the Packers and Stockyards Act (see 7 U.S.C. § 213(b)), does 
not require the Secretary to consider "the effect of the penalty on the person’s 
ability to continue in business." Under this Act, the Secretary shall consider 
the size of the business, the gravity of the violation, the person’s good faith, 
and the history of previous violations. The record here shows that respondent 
is a large dealer, that operating without a license strikes at the heart of the 
regulatory program, that respondent intentionally operated without a license 
knowing of the statutory requirements, that respondent was told that she could 
not legally operate without a license, and that respondent’s facilities were 
found on a number of occasions not to meet the requirements of the Act. 
Considering the relevant circumstances under this Act, the $10,000 civil 
penalty is entirely appropriate. 
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For the foregoing reasons, the following Order should be issued. 
Order 


1, Respondent, her agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations and standards issued thereunder, and in particular, 
shall cease and desist from engaging in any activity for which a license is 
required under the Act and regulations without holding a license which is not 
suspended or revoked. 

2. Respondent is assessed a civil penalty of $10,000, which shall be paid 
by a certified check or money order, made payable to the Treasurer of the 
United States, and shall be sent, within 60 days after service of this order on 
respondent, to Robert A. Ertman, Office of the General Counsel, United 
States Department of Agriculture, Room 2014, South Building, 
Washington, D.C. 20250-1400. 

3. Respondent’s license is suspended for a period of 2 months, and 
continuing thereafter until she demonstrates to the Animal and Plant Health 
Inspection Service that she is in full compliance with the Act and the 
regulations and standards issued thereunder, and this Order. When 


respondent demonstrates to the Animal and Plant Health Inspection Service 
that she has satisfied this condition, a supplemental order will be issued in this 
proceeding, upon the motion of the Animal and Plant Health Inspection 
Service, terminating the suspension. 

The suspension provisions shall become effective on the 60th day after 
service of this Order upon respondent. The cease and desist provisions shall 
become effective on the day after service of this Order on respondent. 
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FEDERAL MEAT INSPECTION ACT 


In re: WILLIAM STEWART d/b/a J & B MEAT PLANT. 
FMIA Docket No. 89-06 and PPIA Docket No. 89-02. 
Decision and Order filed February 13, 1991. 


Withdrawal of meat inspection — Denial of poultry products inspection — Responsibly 
connected — Felony conviction — Per se determination of unfitness — Mitigating circumstances 
insufficient. 


The Judicial Officer affirmed the Decision and Order by Judge Hunt (ALJ) withdrawing meat 
inspection services, and denying poultry products inspection services, indefinitely from 
respondent, because of the felony conviction of respondent Stewart involving the slaughtering 
and preparing of a beef carcass capable of use as human food, without the required inspection 
process, with intent to defraud. The part owner and manager of an unincorporated firm is 
responsibly connected with the firm. Under the Department's per se approach, where the felony 
conviction strikes at the heart of the meat inspection program, no mitigating circumstances need 
be considered. But in the event a reviewing court disagrees, the mitigating circumstances here 
are not sufficient to overcome the presumption of unfitness resulting from the felony conviction. 


Patrice Harps, for Complainant. 

Laurence M. Kelly, Montrose, PA, for Respondent. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative action under the Federal Meat Inspection Act (21 
US.C. § 601 et seq.) and the Poultry Products Inspection Act (21 U.S.C. § 451 
et seq.), in which an initial Decision and Order was filed on November 9, 
1990, by Administrative Law Judge James W. Hunt (ALJ) withdrawing meat 
inspection services, and denying poultry products inspection services, 
indefinitely from respondent, because of the felony conviction of respondent 
William Stewart involving the slaughtering and preparing of a beef carcass 
capable of use as human food, without the required inspection process, with 
intent to defraud. 

On December 17, 1990, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
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to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case 
was referred to the Judicial Officer for decision on January 29, 1991. 

Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 
§ 1.145(d)), was requested by respondent, but is denied inasmuch as the issues 
are not complex, prior cases are persuasive as to the result here, the case has 
been thoroughly briefed, and oral argument would seem to serve no useful 
purpose. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case. 
Additional conclusions by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This proceeding arises under the Federal Meat Inspection Act, 21 U.S.C. 
§ 601 et seg. ("FMIA") and the Poultry Products Inspection Act, 21 U.S.C. § 
451 et seq. ("PPIA"). 

The complaint initiating this proceeding was filed by complainant on May 
9, 1989. Respondent filed a timely answer. The complaint seeks to withdraw 
FMIA inspection services from respondent and deny respondent’s request for 
inspection services under the PPIA because of respondent William Stewart’s 
conviction of a felony under the FMIA. 

A hearing was held on August 2, 1990, in Scranton, Pennsylvania. 
Complainant was represented by Patrice Harps, Esq. Respondent was 
represented by Laurence Kelly, Esq.’ 


Facts 


Respondent William Stewart and his wife have been owners of an 
unincorporated meat processing business located in Friendsville, Pennsylvania, 


‘The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


‘At the hearing, respondent’s counsel moved to dismiss the complaint. For reasons stated 
herein, the motion is denied. 
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called the J & B Meat Plant since 1982. The plant was granted meat 
inspection services under the FMIA that year following an application filed by 
Stewart on which he listed himself and his wife as owners-managers of the 
business. 

Sometime thereafter Stewart’s son Dennis became involved with the 
business. Stewart denied at the hearing that Dennis had any management 
authority, but in a June 1988 sworn statement, an employee at the plant, Kevin 
DeMann, stated that Dennis was in charge of the plant during the day. (CX- 
13.) Dennis also implied in a sworn statement that both he and his father 
were involved in the plant’s management, stating that "[t]here was an 
unspoken agreement or understanding that existed between Francis Hunt [a 
federal inspector] and the plant, meaning myself and William Stewart Hunt 
would be allowed [to] come and go as he pleased in exchange for allowing us 
access to the USDA inspection brands." (Emphasis added) (CX-13) 

Stewart testified that Dennis is no longer employed at the plant and that 
the plant is now managed by a John Kole who ". . . reports to me or my wife 
on whatever is taking place there and what is going on." Stewart, who works 
for another company, said that he maintains the inspection records required 
by the Department of Agriculture and has been at the plant about a half- 
dozen times in the last two years when federal inspectors were there. (Tr. 
138-139.) 

In May 1988, Stewart filed an application for poultry inspection services at 
the plant. He listed himself as being the owner-manager and being 
responsibly connected with the business. (CX-11.) 

In August 1988, Stewart was convicted in the United States District Court 
for the Middle District of Pennsylvania of one felony count of slaughtering 
and preparing a beef carcass capable of use as human food without the 
inspection process required by the FMIA, with intent to defraud in violation 
of 21 U.S.C. §§ 610(a) and 676 of the FMIA. Stewart was fined and placed 
on probation. (CX-2.) 

At the same time, Dennis Stewart was convicted of one misdemeanor 
count of the unauthorized use of an official mark to indicate that a beef 


Dennis’ indictment for violating required inspection processes also alleges that he was the 
plant’s manager. (CX-1.) 


‘Hunt was later indicted for allowing the unauthorized use of an official inspection mark. 
(CX-1.) 
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carcass had been inspected and passed, whereas it had not been so inspected 
and passed. (CX-3.) 

The Department of Agriculture’s Food Safety and Inspection Service 
(FSIS) reviewed the indictment, conviction and investigative reports to 
determine whether J & B Meat Plant was fit to receive federal meat and 
poultry inspection services. Jack R. Venus, Deputy Director of the FSIS 
Evaluation and Enforcement Division’s Compliance Program, testified that 
Stewart’s conviction for intent to defraud was "a very serious conviction, 
slaughtering livestock without inspection and intentionally defrauding the 
consumers and putting the consumers at risk." (Tr. 71.) It was determined 
that the plant was unfit for inspection services. 

The instant complaint was then issued contending that Stewart’s request 
for poultry inspection services for the plant should be denied and that the 
grant of meat inspection services that the plant had received since 1982 should 
be withdrawn. 

Stewart presented several witnesses at the hearing for the purpose of 
demonstrating that, despite the conviction, he is now fit to receive inspection 
services. Dr. William Davidson, a veterinarian employed by USDA who has 
supervised the inspection of carcasses since 1989, testified that he considers 
Stewart to be an honest and trustworthy person and that the plant is fit to 
receive inspection services. However, Davidson was not aware prior to the 
hearing that Stewart was convicted of a felony. (Tr. 97, 100.) 

Neil Suchodolski, a USDA food inspector who has been inspecting the 
plant since May 1989, testified that there have been no irregularities at the 
plant and that he believes Stewart is an honest person. (Tr. 107.) Other 
witnesses also testified that they believe Stewart is honest and has high- 
standing in the community. (Tr. 117-130.) Stewart testified that he has paid 
the fine, served his probation, and learned from his experience with the 
criminal justice system. 


Discussion 


The primary purpose of the Federal Meat Inspection Act and Poultry 
Products Inspection Act is to protect the public health by assuring that meat, 
poultry, and related food products distributed to the consuming public are 
wholesome, not adulterated, and properly marked, labeled and packaged. To 
effectuate those laws, the Secretary of Agriculture has the authority to 
withdraw inspection services from a recipient of these services who the 
Secretary determines is unfit to engage in any business requiring inspection 
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because the recipient, or anyone responsibly connected with the recipient, has 
been convicted in any federal or state court of a felony based upon the 
acquiring, handling, or distributing of unwholesome, mislabeled, or deceptively 
packaged food, or upon fraud in connection with transactions in food. 21 
US.C. §§ 467(a), 671(a). 

Stewart contends that he is not responsibly connected with the J & B Meat 
Plant which was the applicant for and recipient of inspection services. 
Therefore, according to respondent, since the plant was not guilty of any 
offense, it should not be denied inspection services. 

A "responsibly connected" person is defined in 21 U.S.C. § 671(G) of the 
FMIA as follows: 


"For the purpose of this section a person shall be deemed to be 
responsibly connected with the business if he was a partner, officer, 
director, holder, or owner of 10 per centum or more of its voting stock 
or employee in a managerial or executive capacity." 


Stewart admits that he is one of the owners of the business (which he says 
is "a tenant by the entirety with his wife"), but that it is not shown that he is 
a partner, officer, director, ten percent stockholder, employee, manager or 


executive of the business. 

The record shows that Stewart had the authority to file applications for 
inspection services on behalf of the J & B Meat Plant. As recently as 1988, 
he identified himself in an application as being responsibly connected with the 
business as the owner-manager. His joint ownership of the plant with his wife 
makes his stake in the business far greater than the mere ten percent that is 
required for a corporate stockholder to be “responsibly connected" with a 
business. The plant manager reports directly to Stewart and Stewart 
maintains the inspection records for the business. The record thus shows that 
he not only owns the business in partnership with his wife, but that, whether 
he has the actual titles of "officer" or "director," respondent exercises the 
authority of such officials. Respondent is therefore clearly a person 
responsibly connected with the plant.‘ 


“Complainant contends that Dennis Stewart was also responsibly connected with the business. 
Although there is evidence tending to show this connection, I find the evidence to be insufficient 
to make such a finding. 





516 FEDERAL MEAT INSPECTION ACT 


Stewart next argues that although his conviction provides the 
"jurisdictional" basis for a hearing on whether the plant is fit to receive 
inspection services, a conviction in itself "is of no significance to a finding of 
unfitness" and that the conviction is therefore not grounds for an "automatic" 
withdrawal of services. Stewart contends that his conviction was only a 
"technical" felony violation and that consideration should be given to his fitness 
at the present time, as demonstrated by witnesses attesting to his current 
honesty and integrity. 

The policy of the Secretary, as promulgated by the Secretary’s Judicial 
Officer, is that a conviction can trigger what is in effect an automatic 
withdrawal of services. It is what the Judicial Officer calls the Secretary's per 
se policy: When a person is convicted of a violation of the law which "strikes 
at the heart of the meat inspection program," there is an automatic 
presumption of unfitness to receive inspection services. Great American Veal 
Co., 45 Agric. Dec. 1770 (1986) [, aff'd, No. 86-3998 (D.N.J. Oct. 27, 1987), 
consent order, No. 86-3998 (D.N.J. Jan. 12, 1990)]; Toscony Provision Co. v. 
Block, {782 F.2d 1031] (3rd Cir. 1986) {(unpublished)]. 

As John Venus, an expert in food safety, testified, respondent’s conviction 
strikes at the heart of the inspection program: 


Q. [Harps} What is it about the felony conviction of William 
Stewart that makes J & B Meat Plant unfit to receive inspection 
services? 


A. [Venus] That conviction was slaughtering livestock and 
preparing meat without inspection with intent to defraud. Thereby 
demonstrating to us that Mr. William Stewart cannot be trusted or 
relied upon to operate under a grant of inspection in a plant preparing 
food. 


Q. How does the conviction of William Stewart affect the inspection 
program? 


A. It strikes at the very heart of the inspection program by giving 
the opportunity for adulterated, unwholesome, misbranded meat to 
reach the consuming public. (Tr. 36-37.) 


I find, on the basis of this credible testimony and in accordance with the 
Secretary's policy, that the fact of Stewart’s conviction creates a presumption 
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that he and the J & B Meat Plant are unfit to receive federal meat and 
poultry inspection services. 

As for mitigating circumstances, the Judicial Officer has held that the 
following specific circumstances, which are the same as those claimed by 
Stewart as being mitigating, are not sufficient to overcome the presumption 
of unfitness: 


"1. An unblemished record before and after the criminal conviction. 


2. No difficulties with the meat inspection program before or after the 
criminal conviction. 


3. Testimonials from friends and business associates and others who 
regard the convicted individual as a responsible and honest member 
of the business community, notwithstanding the criminal conviction." 
(Emphasis added.) Great American Veal Company, Inc., supra at 
1865. 


Thus, the mitigating circumstances presented by respondent do not 
overcome the presumption that he is unfit to receive inspection services 
because of his felony conviction. This is not to say that Stewart’s character 
witnesses are unreliable, it is just that these persons are frankly not qualified 
to determine whether he is fit to process meat that people will consume. 
Once a person who has been the recipient of meat inspection services is 
convicted of a serious food-related offense that places the public’s health at 
risk, as Stewart has done here, the public, through its government, is not 
required to assume any additional risk by restoring meat inspection services 
to that person, regardless of whether there may have been an improvement 
in that person’s integrity and character, because "... as a practical matter, 
there are no mitigating circumstances that can overcome the presumption of 
unfitness resulting from a criminal conviction that strikes at the heart of the 
meat inspection program." Id. at 1866. 

Accordingly, respondent William Stewart d/b/a J & B Meat Plant is unfit 
to receive federal meat and poultry inspection services under the Federal 
Meat Inspection Act and Poultry Products Inspection Act. 
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Findings of Fact 


1. William Stewart, doing business as J & B Meat Plant, hereinafter 
referred to as respondent, is an individual operating a meat processing 
establishment at R.D. #1, Box 55B, Friendsville, Pennsylvania 18818. 

2. Respondent is, and at all times material herein was, a recipient of 
federal meat inspection services under Title I of the FMIA at the above 
named establishment. 

3. Respondent is an applicant for federal poultry products inspection 
services under the PPIA at the above named establishment. 

4. William Stewart is responsibly connected with the respondent as 
respondent’s owner. 

5. On or about August 25, 1988, in the United States District Court for 
the Middle District of Pennsylvania, William Stewart was convicted of one 
felony count of slaughtering and preparing, and causing to be slaughtered and 
prepared, a beef carcass capable of use as human food, without the inspection 
process required by the Federal Meat Inspection Act, with intent to defraud, 
in violation of 21 U.S.C. §§ 610(a) and 676. 


Conclusion of Law 


Based on the entire record, the preponderance of the evidence shows that 
respondent William Stewart d/b/a J & B Meat Plant is unfit to receive 
federal inspection services provided by the Federal Meat Inspection Act, 21 
US.C. § 601 et seq., and Poultry Products Inspection Act, 21 U.S.C. § 451 et 
seq. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


The ALJ correctly decided this case in accordance with the record and 
well-established Department precedent. No useful purpose would be served 
by further discussion of the points raised by respondent on appeal. In any 
event, however, I am in agreement with the views expressed in complainant’s 
briefs filed September 24, 1990, October 5, 1990, and January 28, 1991, which 
I adopt by reference (without setting them forth for publication in Agriculture 
Decisions). 

I adhere to the views stated in Jn re Great American Veal Co., 45 Agric. 
Dec. 1770 (1986), aff'd, No. 86-3998 (D.N.J. Oct. 27, 1987), consent order, No. 
86-3998 (D.N.J. Jan. 12, 1990), attached as an Appendix to this decision. 
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Specifically, I adhere to the per se approach set forth in Great American Veal 
(45 Agric. Dec. at 1772-1867; slip op. at 3-114), viz., where, as here, the 
felony conviction strikes at the heart of the meat inspection program, no 
mitigating circumstances need be considered. 

However, in the event that a reviewing court disagrees with the per se 
approach set forth in Great American Veal, I have carefully considered all of 
respondent’s mitigating circumstances, without preconceived views that 
mitigating circumstances can never be sufficient to overcome the presumption 
of unfitness resulting from a felony conviction striking at the heart of the meat 
inspection program, and I have concluded that respondent’s mitigating 
circumstances are not sufficient here to overcome the presumption of 
unfitness resulting from the felony conviction. 

I note that respondent has far fewer mitigating circumstances than those 
presented in other cases (see Great American Veal, 45 Agric. Dec. at 1865-66; 
slip op. at 111-13). See, also, the discussion in complainant’s brief filed 
September 24, 1990, at 11-18. In addition, if mitigating circumstances are to 
be considered, relevant aggravating circumstances should also be considered. 
"Although only the felony conviction affords a jurisdictional basis for 
withdrawing inspection services from respondent, once the jurisdictional basis 
is met consideration can be given to any other relevant circumstances, 
favorable and unfavorable." In re Norwich Beef Co., 38 Agric. Dec. 380, 396 
(1979), aff'd, No. H-79-210 (D. Conn. Feb. 6, 1981), appeal dismissed, No. 
81-6080 (2d Cir. Jan. 22, 1982). 

In this respect, I note that respondent J & B Meat Plant was involved in 
a prior alleged violation of the Federal Meat Inspection Act in 1983, relating 
to the offer for sale of an uninspected beef head from a custom slaughtered 
animal. As a result of an investigation of that incident, FSIS issued a letter 
of warning to J & B Meat Plant, to the attention of William Stewart (Tr. 42; 
CX 15). Custom exempt product is slaughtered without the presence of an 
FSIS inspector and is not to be sold (Tr. 74-75, 77). The circumstances of the 
1983 incident are similar to the more recent violation involved in the felony 
conviction, in that both involve uninspected products. 

In addition, the conviction of Dennis Stewart for a misdemeanor violation 
of the Federal Meat Inspection Act is also relevant. Dennis Stewart was 
convicted of stamping the uninspected beef carcass slaughtered by William 
Stewart with the official mark of inspection. The actions of Dennis Stewart 
indicate the purpose of the slaughter without inspection was to thwart the 
inspection program and offer uninspected products for sale to the public. The 
conviction of Dennis Stewart, in addition to the conviction of William Stewart, 
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constitutes further evidence of the unfitness of J & B Meat Plant to receive 
federal inspection services. The aggravating circumstances presented by 
complainant bolster its prima facie showing of unfitness. Complainant’s 
evidence as a whole (including the felony conviction) overwhelms respondent’s 
mitigating circumstances. 

For the foregoing reasons, the following order should be issued. 


Order 


Inspection services under Title I of the FMIA are hereby indefinitely 
withdrawn from, and inspection services under the PPIA are hereby 
indefinitely denied to, the respondent, its affiliates, successors or assigns, as 
authorized by the Federal Meat Inspection Act and the Poultry Products 
Inspection Act, and warranted in the premises. 

This order shall become effective on the 30th day after service of this 
order on respondent. 


APPENDIX 


In re Great American Veal Co., 45 Agric. Dec. 1770 (1986), aff'd, No. 86-3998 


(D.N.J. Oct. 27, 1987), consent order, No. 86-3998 (D.N.J. Jan. 12, 1990). 
[Not published herein.-Editor] 


In re: WILLIAM STEWART d/b/a J & B MEAT PLANT. 
FMIA Docket No. 89-06 and PPIA Docket No. 89-02. 
Order Denying Petition for Reconsideration filed March 1, 1991. 


Order issued by Donald A. Campbell, Judicial Officer. 


Respondent’s petition for reconsideration filed February 27, 1991, is denied 
for the reasons set forth in the decision filed in this proceeding on 
February 13, 1991. 

Respondent argues that by denying inspection services to respondent, its 
affiliates, successors or assigns, the Judicial Officer has expanded the decision 
originally entered by the ALJ. However, the ALJ’s initial Decision and Order 
filed November 9, 1990, denied inspection services to “respondent, its affiliates, 
successors or assigns" (Initial Decision at 9). Moreover, it is appropriate to 
include respondent’s affiliates, successors or assigns, in order to achieve the 
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remedial purposes of the Federal Meat Inspection Act and the Poultry 
Products Inspection Act. 


In re: WILLIAM STEWART d/b/a J & B MEAT PLANT. 
FMIA Docket No. 89-06 and PPIA Docket No. 89-02. 
Stay Order filed March 18, 1991. 


Order issued by Donaid A. Campbell, Judicial Officer. 


The order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 
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In re: LOUISIANA-PACIFIC CORPORATION. 
FSSAA Docket No. 91-6-1. 
Decision and Order filed April 22, 1991. 


Application approved - Description of sourcing area. 


Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
U.S.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Louisiana-Pacific Corporation is hereby approved. 


Findings of Fact 


1. Applicant, Louisiana-Pacific Corporation, filed an application for its 
manufacturing facilities in Takoma, Washington; Walla Walla, Washington; 
Pilot Rock, Oregon; Post Falls, Idaho; Chilco, Idaho; Priest River, Idaho; 
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Moyie Springs, Idaho; Libby, Montana; Deer Lodge, Montana; Rexburg, 
Idaho; Montrose, Colorado; Kremmling, Colorado; Walden, Colorado; and 
Saratoga, Wyoming. 

2. Applicant timely filed its application which was received on December 
15, 1990, and included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features including but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions; applicant’s desired 
sourcing area is as follows: starting at the U.S. Canadian border at the Pacific 
Ocean following the U.S.-Canadian border to the Montana-North Dakota 
border, then following south along the Montana-North Dakota border to the 
Montana-South Dakota border, following south to the Wyoming-South Dakota 
border, following south the Wyoming-Nebraska border, following south to the 
Wyoming-Colorado border, following west along the Wyoming-Colorado 
border to Interstate 25, following south Interstate 25 to the Colorado-New 
Mexico border, following west along the Colorado-New Mexico border, to the 
Utah-Arizona border, to the Utah-Nevada border, then following north along 
the Utah-Nevada border to the Nevada-Idaho border going east along the 
Nevada-Idaho border to the Nevada-Oregon border, continuing west to the 
California-Oregon border, to the coast then following north along the Pacific 
Ocean to the United States-Canada border. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified 140 other mills in the same local vicinity as its mills 
within the sourcing area. 

6. Louisiana-Pacific Corporation does not export unprocessed timber 
originating from private lands within the sourcing area within the past 12 
months. 

7. Applicant’s sourcing area is economically separate from the area from 
which applicant has exported private timber in the past. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the desired sourcing area to the applicant’s own 
facility and also purchasing patterns of other manufacturing facilities in the 
same local vicinity of the applicant’s mills. 





524 FOREST SERVICE SOURCING AREA APPLICATION 


3. Louisiana-Pacific Corporation’s sourcing area application should be 
approved. 


Order 


Louisiana-Pacific Corporation’s sourcing area application as described in 
Finding of Fact No. 3 is approved. 


In re: INTERNATIONAL PAPER COMPANY. 
FSSAA Docket No. 91-7-2. 
Decision and Order filed April 22, 1991. 


Application denied - No manufacturing facility within sourcing area. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
U.S.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
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applicant intends to export. Based upon the aforementioned criteria, the 
application of International Paper Company is hereby disallowed. 


Findings of Fact 


1, Applicant, International Paper Company, has failed to identify a 
manufacturing facility within its proposed sourcing area in northern California. 

2. Applicant timely filed its application in a letter dated December 17, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and political subdivisions; applicant’s desired 
sourcing area is as follows: starting at the town of Shelter Cove, running 
southerly along the California coastline to the town of Fort Bragg, then 
continuing southerly along Highway 1 to intersection with Highway 101, then 
northerly along Highway 101 to its intersection with Highway 37, then easterly 
along Highway 37 to its intersection with Interstate 80, then northerly along 
Interstate 80 to its intersection with Highway 580, then northerly along 
Highway 580 to its intersection with Interstate 5, then northerly along 
Interstate 5 to its intersection with Highway A-9, then westerly along Highway 
A-9 to its intersection with Highway 162, and western boundary of Mendocino 
National Forest, then northerly along the western boundary of Mendocino 
National Forest to the southern boundary of Six Rivers National Forest to its 
intersection with the road running between the town of Mina on the south and 
the town of Zenia on the north, then run northerly along said road to town 
of Zenia, then westerly along the road between town of Zenia and town of 
Alderpoint, then southwesterly along the road from town of Alderpoint to 
town of Harris, then westerly along the road from town of Harris to Highway 
101, then northerly along Highway 101 to its intersection with the road to 
town of Shelter Cove, then westerly to town of Shelter Cove. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified 19 other manufacturing facilities within the vicinity 
of its sourcing area. 

6. Applicant has not provided any information on log purchases from 
private land within the past 12 months; however, Forest Service records 
indicate that the applicant has not purchased any timber sales in the 
Mendocino National Forest or the parts of the Six Rivers National Forest near 
the sourcing area boundary. 
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7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant could expect to export private lumber. 

8. Applicant’s only identified manufacturing facilities are in Gardiner, 
Oregon and Ukiah, California. 


Conclusions of Law 


1. Applicant has not met all criteria required by the Act, as it has failed 
to include either its Gardiner, Oregon facility or its Ukiah, California facility 
in the sourcing area. 

2. Applicant’s sourcing area application for sourcing area number 2, North 
State should be disallowed. 


Order 


International Paper’s sourcing area application as described in Finding of 
Fact No. 3 is disallowed. 


In re: INTERNATIONAL PAPER COMPANY. 
FSSAA Docket No. 91-7-3. 
Decision and Order filed April 22, 1991. 


Application approved - Description of sourcing area. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
U.S.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
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hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria, the 
application of International Paper Company is hereby approved. 


Findings of Fact 


1. International Paper Company’s manufacturing facility is located near 
Ukiah, California. 

2. Applicant timely filed its application in a letter dated December 17, 
1990, which included a map of sufficient scale and clarity to identify requested 
sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and political subdivisions; applicant’s desired 
sourcing area is as follows: starting at the intersection of the California- 
Oregon state line and the Happy Camp-Talkima Road running southerly along 
that road to its intersection with Highway 96, then southerly along Highway 
96 to its intersection with Highway 299, then to the town of Salyer and the 
west line of Trinity County, southerly along the west line of Trinity County to 
its intersection with the alder point to Zenia Road, then easterly along that 
road to its intersection with the road heading south to Mina, southerly along 
that road to its intersection with Highway 162, then easterly along Highway 
162 to junction with Road A-9, then northeasterly along Road A-9 to 
intersection with Highway 99, then southeasterly along Highway 99 to 
intersection with Highway 70, then northeasterly along Highway 70 to 
intersection with Highway 395, then northerly along Highway 395 to 
intersection with the California-Nevada state line, then northerly along the 
California-Nevada state line to intersection with California-Oregon state line, 
then westerly along California-Oregon state line to intersection with Happy 
Camp-Talkima Road. 

4. The sourcing boundaries include both private and federal lands. 
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5. Applicant identified 36 other timber manufacturing facilities in the 
same vicinity. 

6. International Paper has not exported unprocessed timber originating 
from private land in the 12-month period prior to the date of its application. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant could expect to export private lumber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of an appropriate size. 

3. International Paper’s sourcing area application for the Ukiah area 
should be approved. 


Order 


International Paper’s sourcing area application as described in Finding of 
Fact No. 3 is approved. 


In re: SOURCING AREA APPLICATION OF PACIFIC LUMBER and 
SHIPPING COMPANY PURSUANT TO THE FOREST RESOURCES 
CONSERVATION AND SHORTAGE RELIEF ACT OF 1990. 

FSSAA Docket No. 91-8. 

Findings of Fact and Conclusions of Law filed April 22, 1991.° 


Application approved - Description of sourcing area. 


Jim Kauble, for Forest Service. 
Michael B. Gillett, for Applicant. 
Findings and Conclusions issued by Victor W. Palmer, Chief Administrative Law Judge. 


This matter came on for hearing, Victor W. Palmer, Chief Administrative 
Law Judge, presiding. This matter concerns the application of Pacific Lumber 
& Shipping Company ("Applicant") for approval of a sourcing area under the 


“Findings of Fact and Conclusions of Law signed from the Bench and became final and 
effective April 18, 1991. 
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Forest Resources Conservation and Shortage Relief Act of 1990, 16 U.S.C. § 
620 et seq. ("Act"), and the interim rule promulgated under the Act, 55 Fed. 
Reg. 48,572 (1990) (to be codified at 36 C.F.R. Part 223) ("Interim Rule"). 
The hearing was conducted at Portland, Oregon on April 18, 1991. 

Having considered the record on this matter, the evidence submitted at the 
hearing, and the arguments of counsel, the Chief Administrative Law Judge 
makes the following Findings of Fact and Conclusions of Law: 


Findings of Fact 


1. Applicant is a privately-held family-owned corporation incorporated in 
the State of Washington. Applicant, through its subsidiaries Cowlitz Stud 
Company and Packwood Lumber Company, owns and operates two stud mills 
located in Morton and Randle, Washington, and a sawmill located in 
Packwood, Washington. 

2. Applicant’s primary source of supply for its mills historically and 
currently is unprocessed timber originating from National Forest System lands 
from portions of the Gifford Pinchot National Forest and the Wenatchee 
National Forest. Applicant also relies, historically and currently, on private 
lands for a significant portion of its unprocessed timber supply. Applicant 
owns a small amount of timberland, but this land produces a negligible 
portion of the supply available for Applicant’s mills. 

3. Applicant exports unprocessed timber originating from private lands. 

4. By certification dated November 16, 1990, Applicant requested a waiver 
of the prohibition under section 490(c)(1)(A) of the Act, 16 U.S.C. § 
620b(c)(1)(A), against the export of unprocessed timber from private lands 
within an approved sourcing area during the 24 months preceding its 
application. Applicant submitted its request to the Regional Forester. 
Applicant’s request was received by the Regional Forester on November 19, 
1990. 

5. Applicant’s request for a waiver certifies that commencing February 20, 
1991, Pacific Lumber & Shipping Company will cease exporting unprocessed 
timber originating from privately-owned lands located within its approved 
sourcing area for a period of not less than 3 years. Applicant has not 
exported unprocessed timber originating from privately-owned lands within the 
area covered by the sourcing area proposed in its original application since 
prior to February 20, 1991. 

6. Applicant’s request for a waiver includes an agreement to retain 
records of all transactions involving acquisition and disposition of unprocessed 
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timber from both private and Federal lands within the area involved in the 
waiver request for a period of 3 years beginning November 20, 1990, and to 
make such records available for inspection upon the request of the Regional 
Forester, or other official to whom such authority has been delegated. 

7. Applicant’s request for a waiver was submitted under the letterhead of 
Pacific Lumber & Shipping Company; signed by Robert L. Spence, who is the 
President and Chief Executive Officer of Pacific Lumber & Shipping 
Company; notarized; has the corporate seal of Pacific Lumber & Shipping 
Company affixed thereto, and includes a certification that the information 
provided in support of the application is true, complete, and accurate to the 
best of Applicant’s knowledge. 

8. By letter dated December 18, 1990, Applicant applied for a sourcing 
area under the Act. Applicant submitted its application to the Regional 
Forester for Region 6 of the United States Forest Service ("Regional 
Forester"). Applicant’s application was received by the Regional Forester on 
December 19, 1990. Applicant’s sourcing area application was submitted 
under the letterhead of Pacific Lumber & Shipping Company; signed by 
Robert L. Spence, who is the President and Chief Executive Officer of Pacific 
Lumber & Shipping Company; notarized; has the corporate seal of Pacific 
Lumber & Shipping Company affixed thereto; and includes a certification that 
the information provided in support of the application is true, complete, and 
accurate to the best of Applicant’s knowledge. 

9. The Forest Service published notice of Applicant’s application and a 
request for comments in the Vancouver Columbian, a newspaper of general 
circulation in the area covered by the application, on January 21, 1991. The 
Forest Service provided additional notice through its mailing lists. The 
published notice, and that provided through mailing lists, stated that 
comments were required to be submitted by no later than February 18, 1991. 
By February 18, 1991, the Forest Service had received one comment on 
Applicant’s application, submitted by Jim Armstrong on behalf of Portac, Inc. 
on February 6, 1991. This comment objected to the inclusion in Applicant’s 
sourcing area of that portion of the White River Ranger District of the Mt. 
Baker-Snoqualmie National Forest known as the Dalles Ridge area. 

10. The Forest Service extended the public comment period on 
Applicant’s application by publishing a notice and request for comments in the 
Seattle Post-Intelligencer, a newspaper of general circulation in the area 
covered by the application, on February 20, 1991. The published notice 
extended the comment period to March 22, 1991. By letter to the Regional 
Forester, dated February 27, 1991, Applicant objected to the extension of the 
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comment period. Three comments were filed during the extended comment 
period. By letter dated February 22, 1991, Thomas M. Mayr, on behalf of 
Mayr Brothers Logging Co., Inc., recommended that Applicant’s sourcing area 
be extended to unspecified areas north and west. By letter dated March 20, 
1991, Jim Armstrong, on behalf of Portac, Inc., reiterated his earlier objection 
to the inclusion in Applicant’s sourcing area of that portion of the White River 
Ranger District of the Mt. Baker-Snoqualmie National Forest known as the 
Dalles Ridge area. By letter dated March 22, 1991, Dave West, on behalf of 
Max West, Inc., objected that Applicant’s sourcing area was too large. 

11. On March 21, 1991, the Regional Forester filed in the record his 
comments and recommendations on Applicant’s application. 

12. The Forest Service notified the Applicant and each person who 
submitted a comment on Applicant’s application that they could review written 
comments, submit a recommendation, and request a hearing by not later than 
April 5, 1991. During this time, the Forest Service received a 
recommendation from Jim Armstrong, on behalf of Portac, Inc., dated April 
1, 1991, that Applicant’s application be approved provided that the portion of 
the White River Ranger District of the Mt. Baker-Snoqualmie National Forest 
known as the Dalles Ridge area be stricken from Applicant’s sourcing area. 
During this time, the Forest Service also received a recommendation from 
Applicant, dated April 5, 1991, that its application be approved in the form in 
which it was originally proposed. 

13. On April 18, 1991, in public hearing on the record, Applicant and the 
Regional Forester jointly recommended the approval of an amended sourcing 
area application. 

14. The amended sourcing area application proposes approval of a 
sourcing area for the acquisition of unprocessed timber from National Forest 
System lands administered by the Gifford Pinchot National Forest and the 
Wenatchee National Forest. The boundaries of the sourcing area jointly 
recommended by Applicant and the Regional Forester are described in the 
amended application. These boundaries are based on major natural and 
cultural features, including main roads or highways, rivers, and political 
subdivisions. They are not characterized by random lines. 

15. The amended application includes a legible map of the State of 
Washington, with a scale of 1:500,000, which displays the boundaries of the 
proposed sourcing area, and the location of the mills at which Applicant 
expects to process unprocessed timber originating from Federal lands. These 
mills are located within the proposed sourcing area. 
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16. The map included in Applicant’s original sourcing area application 
displays the location of privately-owned lands where, at any time in the 12 
months preceding the date of the application, Applicant acquired unprocessed 
timber which it either exported or sold, traded, exchanged, or otherwise 
conveyed to another person for the purpose of export. The application also 
identifies the location of Federal lands where, at any time in this period, 
Applicant acquired unprocessed timber. 

17. Applicant’s original sourcing area application identifies the following 
timber manufacturing facilities which are located in the general vicinity of 
Applicant’s mills: Alexander Mill, Sharpe Cedar, Tubafor Mill Inc., Morton 
Forest Products (WTD), Northwest Forest Fibre, Max West Inc., Glenoma 
Shake Company, and Packwood Shake. 

18. The Alexander mill and the Northwest Forest Fibre use hardwood 
timber to supply their mills, are not dependent on the same source of timber 
as Applicant’s mills, and do not have similar purchasing patterns as 
Applicant’s mills. 

19. The Sharpe Cedar mill, the Tubafor mill, the Glenoma Shake, and the 
Packwood Shake use western red cedar to supply their mills, are not 
dependent on the same source of timber as Applicant’s mills, and do not have 
similar purchasing patterns as Applicant’s mills. 

20. The Max West mill is located in Randle, Washington, and uses 
unprocessed timber (primarily fir) to manufacture veneer and wood chips. 
The sourcing area proposed in the amended application includes virtually all 
of the area from which the Max West mill purchases unprocessed timber for 
use in its manufacturing facility. 

21. The manufacturing facility operated by Morton Forest Products mill 
(a subsidiary of WTD Industries) is not dependent on the same source of 
timber as Applicant’s mills, and does not have similar purchasing patterns as 
Applicant’s mills. Applicant obtains most of its unprocessed timber supply 
from logs obtained under timber sale contracts in order to assure itself of a 
stable supply of raw material over time. Morton Forest Products obtains most 
of its unprocessed timber supply by purchasing logs on the open market, in 
quantities sufficient to meet its needs for no more than a few weeks at a time. 
This difference results in substantially different purchasing patterns and 
practices. 

22. The manufacturing facilities operated by Spanaway Lumber Company 
(in Spanaway), Portac, Inc. (in Tacoma), Mayr Brothers Logging Co., Inc. (in 
Hoquiam), and Manke Lumber Company (in Tacoma and Sumner) are not 
located in the same local vicinity as Applicant’s mills; are not located in and 
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around the same population center as Morton, Randle, or Packwood, 
Washington; are not located within 30 miles of Morton, Randle, or Packwood, 
Washington; are not dependent on the same source of timber as Applicant’s 
mills; and do not have similar purchasing patterns as Applicant’s mills. 

23. The sourcing area proposed in the amended application is 
geographically and economically separate from any area from which Applicant 
harvests or expects to harvest for export timber originating from private lands. 
In making this finding, the Chief Administrative Law Judge has considered the 
timber purchasing patterns of the Applicant on private and Federal lands 
equally with those of other persons in the same local vicinity as Applicant’s 
mills, and the relative similarity of such purchasing patterns. 

24. Any Conclusion of Law that is deemed to be a Finding of Fact is 
hereby adopted as such. 


Conclusions of Law 


1. Applicant has satisfied all of the procedural requirements of the Act 
and the Interim Rule in its application for a sourcing area. The application 
was timely filed and was complete, and included all of the information 
required under section 490(c)(2) of the Act, 16 U.S.C. § 620b(c)(2), and 
section 223.190(c)(1) of the Interim Rule, 55 Fed. Reg. 48,579 - 48,580 (1990). 

2. Applicant’s amended application was received in a timely fashion. The 
amendment is a clarifying and technical amendment, submitted in 
conformance with Rule 10 of the Procedural Requirements of Determinations 
of Sourcing Area Applications published by the Office of the Administrative 
Law Judge of the United States Department of Agriculture. 

3. Applicant’s amendment application is a consent recommendation of 
Applicant and the Regional Forester, submitted in conformance with Rule 11 
of the Procedural Requirements of Determinations of Sourcing Area 
Applications published by the Office of the Administrative Law Judge of the 
United States Department of Agriculture. Consent thereto was given in public 
hearing on the record. The recommendation conforms with the requirements 
of the Act and the Interim Rule. 

4. The boundaries of the sourcing area proposed in the amended 
application satisfy the requirements of the Act and the Interim Rule because 
they are based on major natural and cultural features as required under 
section 223.190(h)(5)(iv) of the Interim Rule, 55 Fed. Reg. 48,580, and are not 
characterized by random lines. Nothing in the Act or the Interim Rule 
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requires that the boundaries reflect only those areas from which Applicant 
historically has purchased unprocessed timber. 

5. Applicant intends and expects to process Federal timber at 
manufacturing facilities located within the requested sourcing area as required 
under section 490(c)(3) of the Forest Resources Conservation and Shortage 
Relief Act of 1990 (16 U.S.C. § 620b(c)(3)). 

6. Considering Applicant’s purchasing patterns, on private and Federal 
lands, equally with those of persons located in the same local vicinity, and the 
relative similarity of such patterns and practices, the sourcing area proposed 
in the amended application is geographically separate from the areas in which 
Applicant harvests timber from privately-owned lands for purpose of export, 
as required under section 490(c)(3) of Act, 16 U.S.C. § 620b(c)(3), and section 
223.190(h)(5)(i) of the Interim Rule, 55 Fed. Reg. 48,580 (1990). 

7. Considering Applicant’s timber purchasing patterns, on private and 
Federal lands, equally with those of persons located in the same local vicinity, 
and the relative similarity of such patterns and practices, the sourcing area 
proposed in the amended application is economically separate from the areas 
in which Applicant harvests timber from privately-owned lands for purpose of 
export, as required under section 490(c)(3) of Act, 16 U.S.C. § 620b(c)(3), and 
section 223.190(h)(5)(i) of the Interim Rule, 55 Fed. Reg. 48,580 (1990). 

8. Applicant has satisfied its burden of proof under the Act and the 
Interim Rule for approval of the sourcing area proposed in the amended 
application. 

9. Applicant has satisfied all of the procedural requirements of the Act 
and the Interim Rule in its request for a waiver of the prohibition under 
section 490(c)(1)(A) of the Act, 16 U.S.C. § 620b(c)(1)(A). The request was 
timely filed and was complete, and included all of the information required 
under section 490(c)(1) of the Act, 16 U.S.C. § 620b(c)(1) and sections 
223.189(f) and 223.189(g) of the Interim Rule (55 Fed. Reg. 48,579 (1990). 

10. Applicant has not exported unprocessed timber originating from 
privately-owned lands within the area requested as a sourcing area in its 
original application since prior to February 20, 1991 as required under section 
490(c)(2) of the Act, 16 U.S.C. § 620b(c)(2). 

11. Applicant has satisfied its burden of proof under the Act and the 
Interim rule for approval of the requested waiver of the prohibition under 
section 490(c)(1)(A) of the Act, 16 U.S.C. § 620b(c)(1)(A). 

12. Any Finding of Fact that is deemed to be a Conclusion of Law is 
hereby adopted as such. 
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In re: SOURCING AREA APPLICATION OF PACIFIC LUMBER and 
SHIPPING COMPANY PURSUANT TO THE FOREST RESOURCES 
CONSERVATION AND SHORTAGE RELIEF ACT OF 1990. 

FSSAA Docket No. 91-8. 

Order filed April 22, 1991." 


Jim Kauble, for Forest Service. 
Michael B. Gillett, for Applicant. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This matter came on for hearing, Victor W. Palmer, Chief Administrative 
Law Judge, presiding. This matter concerns the application of Pacific Lumber 
& Shipping Company ("Applicant") for approval of a sourcing area under the 
Forest Resources Conservation and Shortage Relief Act of 1990, 16 U.S.C. § 
620 et seq. ("Act"), and the interim rule promulgated under the Act, 55 Fed. 
Reg. 48,572 (1990) (to be codified at 36 C.F.R. Part 223) ("Interim Rule"). 

The Chief Administrative Law Judge has made Findings of Fact and 
Conclusions of Law. Accordingly, 

IT IS ORDERED: 

Applicant’s application for approval of a sourcing area, as amended, is 
hereby approved, and the sourcing area is established pursuant to the Act and 
the Interim Rule. The sourcing area shall have the boundaries jointly 
recommended by Applicant and the Regional Forester in the amended 
application. During the period in which this Order is in effect, the Applicant 
may acquire, directly or indirectly, unprocessed timber originating from 
Federal lands located within the boundaries of the approved sourcing area. 

IT IS FURTHER ORDERED: 

Applicant’s requests for waiver of the prohibition under section 
490(c)(1)(A) of the Act, 16 U.S.C. § 620b(c)(1)(A) is hereby approved with 
respect to the geographic area covered by the approved sourcing area. 

IT IS FURTHER ORDERED: 

Prior to February 20, 1994, or during such longer period as this Order may 
be in effect, Applicant may not export from the United States unprocessed 
timber originating from private lands located within the boundaries of the 
approved sourcing area. Applicant may acquire unprocessed timber 
originating from private lands within or outside the approved sourcing area, 
and may process or export such timber (or sell, trade, exchange, or otherwise 


“Order signed from the Bench and became final and effective on April 18, 1991. 





536 FOREST SERVICE SOURCING AREA APPLICATION 


convey such timber to any other person for the purpose of export), except as 
provided above. 

IT IS FURTHER ORDERED: 

This Order shall be immediately effective, and shall remain in effect until 
such time, if any, as the Applicant elects to waive its rights under this Order. 
Applicant shall be deemed to have made such election if it exports from the 
United States unprocessed timber originating from private lands located within 
the boundaries of the approved sourcing area. Pursuant to section 490(c)(5) 
of the Act, 16 U.S.C. § 620b(c)(5), the Secretary of Agriculture shall review 
this Order not less often than every 5 years. 


In re: CHAMPION INTERNATIONAL. 
FSSAA Docket No. 91-9-1. 
Decision and Order filed April 22, 1991. 


Application denied - Alternate sourcing area. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
U.S.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
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48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Champion International is hereby disallowed. 


Findings of Fact 


1. Applicant, Champion International, owns a mill at Roseburg, Oregon. 

2. Applicant timely filed its application in a letter received on December 
20, 1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions. 

4. Sourcing boundaries include both private and federal lands. 

5. Applicant identified 12 competitors in the same local vicinity. 

6. Champion International Corporation has not exported unprocessed 
timber originating from private lands within the sourcing areas in the past 12 
months. 

7. Applicant’s desired sourcing area is not economically separate from the 


area from which the applicant has exported or could expect to export private 
lumber. 


Conclusions of Law 


1. Applicant has met all technical criteria required by the Act. 

2. Applicant’s proposed sourcing area is not of appropriate size 
considering the haul distances within the desired sourcing area to the 
applicant’s own facility and also the purchasing patterns of manufacturing 
facilities in the same local vicinity as the applicant’s mill. 

3. The Forest Service has recommended a larger area to be approved. 
This area is shown on the regional forester’s recommended sourcing area map 
(Exhibit 5). This area is as follows: starting at the California-Oregon border 
at the Pacific Ocean, following the Pacific Ocean north to Highway 126, 
following Highway 126 in an easterly direction to Deshutes County, following 
the county line in a southerly direction to the northernmost boundary of 
Klamath County, following the Klamath County line to its easternmost 
boundary, turning south following its eastern boundary south to the California- 
Oregon state line, following the state line to the Pacific Ocean. 
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4. Any discrepancies between the map in the record and the 
aforementioned description will be in favor of the map. 

5. Champion International Corporation’s sourcing area application should 
be denied. 


Order 


Champion International Corporation’s sourcing area application is denied. 
The sourcing area recommended by the regional forester will be approved if 
the applicant certifies within 90 days that it will phase out of exporting private 
timber from that area in accordance with 36 C.F.R. 223.191(a) of the interim 
rule as published in the Federal Register on November 20, 1990 (55 F.R. 
48572-48581). 


In re: CHAMPION INTERNATIONAL CORPORATION. 
FSSAA Docket No. 91-9-2. 
Decision and Order filed April 22, 1991. 


Application approved. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area during the preceding twenty-four months, 
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and who, during the period in which the sourcing area is in effect, does not 
export unprocessed timber originating from private lands within the approved 
sourcing area. Approval of any application requires first that the application 
be technically correct according to the requirements listed in the interim rules 
(55 Fed. Reg. 48,572), and secondly, that the area applied for realistically 
depict an area that is economically and geographically separate from the area 
from which the applicant intends to export. Based upon the aforementioned 
criteria the application of Champion International Corporation is hereby 
approved. 


Findings of Fact 


1. Applicant, Champion International Corporation, has mills in Bonner, 
Montana, and Libby, Montana. 

2. Applicant timely filed its application in a letter dated December 20, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified 63 other mills in the same local vicinity. 

6. Champion International Corporation has not exported unprocessed 
timber originating from private lands within the sourcing area within the past 
12 months. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the desired sourcing area to the applicant’s own 
facility and also the purchasing patterns of the other manufacturing facilities 
in the same local vicinity as the applicant’s mills. 

3. Champion International Corporation’s sourcing area application should 
be approved. 
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Order 


Champion International Corporation’s sourcing area application as 
described in the map included with the application is approved. 


In re: PLUM CREEK MANAGEMENT: HEARINGS ON SECURING AREA 
APPLICATIONS PURSUANT TO THE APPLICATIONS PURSUANT TO 
THE FOREST RESOURCES CONSERVATION and SHORTAGE RELIEF 
ACT OF 1990. 

FSSAA Docket No. 91-10-1 

Findings of Fact and Conclusions of Law filed April 22, 1991.” 


Application approved. 


Jim Kauble, for Forest Service. 
Catherine L. Phillips and Ronald L. Berenstain, for Applicant. 
Findings and Conclusions issued by Victor W. Palmer, Chief Administrative Law Judge. 


This matter came on for hearing, Victor W. Palmer, Chief Administrative 
Law Judge, presiding. This matter is a hearing on the application of Plum 
Creek Management Company ("Applicant") for a sourcing area under the 
Forest Resources Conservation and Shortage Relief Act of 1990, 16 U.S.C.A. 
§ 620 et seg. (West 1991) (the "Act"), and the interim rules issued under the 
Act, 55 Fed. Reg. 48,572 (1990) (to be codified at 36 C.F.R. part 223) (the 
"Interim Rules"). The hearing was conducted at Seattle, Washington on April 
16, 1991. 

Having considered the record on this matter, the evidence submitted at the 
hearing, and the arguments of counsel, the Chief Administrative Law Judge 
makes the following Findings of Fact and Conclusions of Law: 


Findings of Fact 


1. Applicant is the owner of private timberlands in Washington, Idaho, 
and Montana. Applicant’s timberlands are geographically segregated into two 


“Findings of Fact and Conclusions of Law signed from Bench and became final and effective 
on April 16, 1991. 
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areas: the Cascade Mountain region in Washington and the Rocky Mountain 
region in northeastern Washington, Idaho, and western Montana. Applicant 
owns approximately 338,000 acres in the Cascade Mountain region, and 
approximately 1.1 million acres in the Rocky Mountain region. 

2. Applicant exports unprocessed timber originating from its own lands 
located in the Cascade Mountain region and third-party private unprocessed 
timber from lands in and around the Cascade Mountain region. 

3. Applicant owns and operates a sawmill in Colville, Washington, known 
as the Arden mill. Applicant supplies the Arden mill with timber from its 
own lands and with timber purchased from private, state, and federal lands in 
an area surrounding the Arden mill. 

4. Applicant applied, by letter dated December 18, 1990, for a sourcing 
area under the Act around the Arden mill (the “Arden Sourcing Area"). 
Applicant applied to the U.S. Department of Agriculture Forest Service (the 
"Forest Service") as the federal agency from which Applicant expects to 
purchase a preponderance of its timber. Applicant applied to both Forest 
Service Regions 1 and 6, because the proposed Arden Sourcing Area includes 
lands in both regions. The application was processed by Region 6. 

5. With its application, Applicant included: (a) a map showing the 
proposed Arden Sourcing Area; (b) identification of the location of the 
manufacturing facility for which the application was filed; (c) a map showing 
the location of lands from which Applicant has harvested for export 
unprocessed timber originating from private lands in the 12 months preceding 
the date of the application; (d) a list of persons with manufacturing facilities 
located within the same general vicinity as the Arden mill; and (e) a 
certification by the President and Chief Executive Officer of Applicant that, 
to the best of his knowledge, the information provided in the application is 
true, complete, and accurate concerning Applicant’s purchasing and export 
patterns and that it fully and accurately reflects the boundaries of the sourcing 
area from which Applicant applied. 

6. Applicant did not seek a waiver of the prohibition against the export 
of unprocessed timber from private lands within the proposed Arden Sourcing 
Area during the 24-month period preceding its application. This prohibition 
is found in subsection 490(c)(1)(A) of the Act, 16 U.S.C.A. § 620b(c)(1). 

7. Applicant has not exported unprocessed timber originating from private 
lands within the proposed Arden Sourcing Area for 24 months preceding the 
date of its application. 

8. The Forest Service published a notice in newspapers of general 
circulation in the area included in the application describing the sourcing area 
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proposed by Applicant and by other timber companies. The Forest Service 
provided additional notice through mailing lists. Within 30 days after the date 
of publication, the Forest Service received three letters commenting on the 
proposed Arden Sourcing Area. 

9. The Forest Service extended until March 29, 1991 the ten-day period 
in which it would accept recommendations on proposed sourcing area in 
Region 6. During this ten-day period, the Forest Service received a 
recommendation by Applicant that the Secretary approve the Arden Sourcing 
Area in the form in which it was originally proposed by Applicant. The 
Forest Service received no other recommendations on the Arden Sourcing 
Area. 

10. The Forest Service reviewed the application for the Arden Sourcing 
Area, and submitted for the record the results of its review, its findings, and 
its recommendations. The Forest Service found that the application for the 
Arden Sourcing Area met all the technical requirements of the Act and the 
Interim Rules. The Forest Service found that the application: (a) was timely; 
(b) included maps of sufficient scale and legibility; (c) proposed boundaries 
following appropriate features; (d) included both private and federal lands; (e) 
identified the facility being sourced; (f) identified Plum Creek’s competitors 
in the local vicinity of the Arden mill; (g) identified private lands from which 
Plum Creek exported timber in the past year; and (h) included the required 
certification, which had been properly executed. 

11. In analyzing the proposed Arden Sourcing Area, the Forest Service 
considered the haul distances within the sourcing area and the purchasing 
patterns of two other manufacturing facilities: Boise Cascade Corporation’s 
mill in Kettle Falls, Washington, and Vaagan Brothers’ mill in Colville, 
Washington. The Forest Service concluded that these two facilities are in the 
same local vicinity as the Arden mill, and that they compete for similar types 
of timber. The Forest Service interviewed officials at these two companies to 
determine the areas in which they purchase timber. The Forest Service found 
that the proposed Arden Sourcing Area is large and generally all-inclusive of 
the areas in which the other mills in the same local vicinity purchase their 
timber. 

12. Based on its analysis, the Forest Service concluded that the proposed 
Arden Sourcing Area is geographically and economically separate from thc 
areas from which Plum Creek has exported and intends to export private 
timber. The Forest Service recommended that the Arden Sourcing Area be 
approved as applied for. 
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13. Boise Cascade Corporation’s sawmill in Kettle Falls, Washington and 
Vaagan Brothers’ sawmill in Colville, Washington are in the same local 
vicinity as the Arden mill. 

14. Manufacturing facilities operated by Summit Timber Company in 
Darrington, Washington, Manke Timber Company in Tacoma, Washington, 
and Portac, Inc. in Tacoma, Washington are not located in the same local 
vicinity as the Arden mill. Manufacturing facilities owned by Applicant in 
Montana are not located in the same local vicinity as the Arden mill. These 
manufacturing facilities in Darrington, Tacoma, and Montana are not located 
in and around the same population center as Colville, Washington, are not 
located within 30 miles of Colville, Washington, are not dependent on the 
same source of timber as the Arden mill, and do not have similar purchasing 
patterns as the Arden mill. 

15. The timber purchasing patterns of Applicant on private and federal 
lands are similar to the timber purchasing patterns of Boise Cascade 
Corporation for its Kettle Falls mill and of Vaagan Brothers for its Colville 
mill. All three companies buy timber from the same general areas to supply 
their respective mills. 

16. The proposed Arden Sourcing Area is geographically and economically 
separate from any area from which Applicant harvests or expects to harvest 
for export timber originating from private lands. In making this finding, the 
Chief Administrative Law Judge has considered the timber purchasing 
patterns of the Applicant on private and federal lands equally with those of 
other persons in the same local vicinity as the Arden mill and the relative 
similarity of such purchasing patterns. 

17. The lines defining the Arden Sourcing Area are based on major 
natural and cultural features, including, but not limited to, county lines, the 
U.S.-Canadian border, National Forest boundaries, and major rivers. They 
are not characterized by random lines. 

18. Any Conclusion of Law that is deemed to be a Finding of Fact is 
hereby adopted as such. 


Conclusions of Law 


1. Applicant has satisfied all of the procedural requirements of the Act 
and the Interim Rules in its application for the Arden Sourcing Area. The 
application was timely filed and was complete, including all of the information 
required under U.S.C.A. § 620b(c)(2) (West 1991) and 55 Fed. Reg. 48,579 
(1990) (to be codified at 36 C.F.R. § 223.190(c)). 





544 FOREST SERVICE SOURCING AREA APPLICATION 


2. Applicant has satisfied its burden of proof under the Act and in the 
Interim Rules for approval of the proposed Arden Sourcing Area. 

3. The boundaries of the proposed Arden Sourcing Area are appropriate 
under the Act because they reflect the areas from which Applicant desires to 
purchase timber to supply the Arden mill. The Act does not require that the 
boundaries reflect only those areas from which Applicant has historically 
purchased timber. 

4. The proposed Arden Sourcing Area is geographically and economically 
separate from any area from which Applicant harvests or expects to harvest 
for export timber originating from private lands. 

5. Any Finding of Fact that is deemed to be a Conclusion of Law is 
hereby adopted as such. 


In re: PLUM CREEK: HEARINGS ON SECURING AREA APPLICATIONS 
PURSUANT TO THE FOREST RESOURCES CONSERVATION and 
SHORTAGE RELIEF ACT OF 1990. 

FSSAA Docket No. 91-10-1. 

Order filed April 22, 1991.° 


Jim Kauble, for Forest Service. 
Catherine L. Phillips and Ronald L. Berenstain, for Applicant. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This matter came on for hearing, Victor W. Palmer, Chief Administrative 
Law Judge, presiding. This matter is a hearing on the application of Plum 
Creek Management Company for a sourcing area under the Forest Resources 
Conservation and Shortage Relief Act of 1990, 16 U.S.C.A. § 620 et seq. (West 
1991) (the "Act"), and the interim rules issued under the Act, 55 Fed. Reg. 
48,572 (1990) (to be codified at 36 C.F.R. Part 223) (the “Interim Rules"). 

The Chief Administrative Law Judge has made Findings of Fact and 
Conclusions of Law. Accordingly, 

IT IS HEREBY ORDERED: 

The application of Plum Creek Management Company for a sourcing area 
around its Arden sawmill in Colville, Washington (the "Arden Sourcing Area") 
is hereby approved, and the Arden Sourcing Area is established pursuant to 


“Order was signed from Bench and became final and effective on April 16, 1991. 
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the Act and the Interim Rules. The Arden Sourcing Area shall have the 
boundaries shown in the application submitted by Plum Creek Management 
Company. 


In re; PLUM CREEK MANAGEMENT. 
FSSAA Docket No. 91-10-2. 
Decision and Order filed April 22, 1991. 


Application approved. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
U.S.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Plum Creek Management is hereby approved. 
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Findings of Fact 


1. Applicant, Plum Creek Management, has a manufacturing facility 
located in Belgrade, Montana. 

2. Applicant timely filed its application in a letter dated December 18, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified six other mills in the same local vicinity. 

6. Plum Creek Management Company has not exported unprocessed 
timber originating from private lands within the sourcing area in the past 12 
months. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the desired sourcing area to the applicant’s own 
facility and also the purchasing patterns of the other manufacturing facilities 
in the same local vicinity as the applicant’s mill. 

3. Plum Creek Management Company’s sourcing area application should 
be approved. 


Order 


Plum Creek Management Company’s sourcing area application as 
described in the map included with the application is approved. 
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In re: PLUM CREEK MANAGEMENT COMPANY. 
FSSAA Docket No. 91-10-3. 
Decision and Order filed April 22, 1991. 


Application approved. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
U.S.C. § 620 et seg.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Plum Creek Management is hereby approved. 


Findings of Fact 


1. Applicant’s, Plum Creek Management Company, manufacturing facility 
is located in Columbia Falls, Montana, and Evergreen, Montana. 

2. Applicant timely filed its application in a letter dated December 18, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 
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3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions. 

4. Sourcing boundaries include both private and federal lands. 

5. Applicant identified seven other mills in the same local vicinity. 

6. Plum Creek Management Company has not exported unprocessed 
timber originating from private lands within the sourcing area within the past 
12 months. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the desired sourcing area to the applicant’s own 
facility and also the purchasing patterns of the manufacturing facilities in the 
same local vicinity as the applicant’s mill. 

3. Plum Creek Management Company’s sourcing area application should 
be approved. 


Order 


Plum Creek Management Company’s sourcing area application as 
described in the map included with the application is approved. 


In re: PLUM CREEK MANAGEMENT COMPANY. 
FSSAA Docket No. 91-10-4. 
Decision and Order filed April 22, 1991. 


Application approved. 


Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
U.S.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
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Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Plum Creek Management is hereby approved. 


Findings of Fact 


1. Applicant’s, Plum Creek Management Company, manufacturing facility 
is located in Pablo, Montana. 

2. Applicant timely filed its application in a letter dated December 18, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions. 

4. Sourcing boundaries include both private and federal lands. 

5. Applicant identified 23 other mills in the same local vicinity. 

6. Plum Creek Management Company has not exported unprocessed 
timber originating from private lands within the sourcing area within the past 
12 months. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant has exported or could expect to export private 
timber. 
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Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the desired sourcing area to the applicant’s own 
facility and also the purchasing patterns of the manufacturing facilities in the 
same local vicinity as the applicant’s mill. 

3. Plum Creek Management Company’s sourcing area application should 
be approved. 


Order 


Plum Creek Management Company’s sourcing area application as 
described in the map included with the application is approved. 


In re: PLUM CREEK MANAGEMENT COMPANY. 
FSSAA Docket No. 91-10-5. 
Decision and Order filed April 22, 1991. 


Application approved. 
Decision and Order issued Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
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period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Plum Creek Management Company is hereby approved. 


Findings of Fact 


1. Applicant’s, Plum Creek Management Company, manufacturing facility 
is located in Fortine, Montana. 

2. Applicant timely filed its application in a letter dated December 18, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions. 

4. Sourcing boundaries include both private and federal lands. 


5. Applicant identified eleven other mills in the same local vicinity. 

6. Plum Creek Management Company has not exported unprocessed 
timber originating from private lands within the sourcing area within the past 
12 months. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the desired sourcing area to the applicant’s own 
facility and also the purchasing patterns of the manufacturing facilities in the 
same local vicinity as the applicant’s mill. 

3. Plum Creek Management Company’s sourcing area application should 
be approved. 
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Order 


Plum Creek Management Company’s sourcing area application as 
described in the map included with the application is approved. 


In re: BOISE-CASCADE CORPORATION. 
FSSAA Docket No. 91-12-2. 
Decision and Order became final April 22, 1991. 


Application approved. 


Decision and Order became final was issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
USS.C. § 620 et seg.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 


unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Boise-Cascade Corporation is hereby approved. 
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Findings of Fact 


1. Applicant, Boise-Cascade Corporation, has mills located in Cascade, 
Idaho; Council, Idaho; Emmett, Idaho; and Horseshoe Bend, Idaho. 

2. Applicant timely filed its application in a letter dated December 11, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions. 

4, The sourcing boundaries include both private and federal lands. 

5. Applicant identified 27 other mills in the same local vicinity as its mills. 

6. Boise-Cascade Corporation has not exported unprocessed timber 
originating from private lands within the sourcing area within the past 12 
months. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant has exported or could expect to export private 
timber. 

Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the desired sourcing area to the applicant’s own 
facilities and also the purchasing patterns of other manufacturing facilities in 
the same local vicinity as the applicant’s mills. 

3. Boise-Cascade Corporation’s sourcing area application should be 
approved. 


Order 


Boise-Cascade Corporation’s sourcing area application as indicated on the 
map submitted with its application is approved. 
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In re: BOISE-CASCADE CORPORATION. 
FSSAA Docket No. 91-12-3. 
Decision and Order filed April 22, 1991. 


Application approved. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
U.S.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria, the 
application of Boise-Cascade Corporation is hereby approved. 


Findings of Fact 


1. Applicant, Boise-Cascade Corporation, has manufacturing facilities in 
Clatsop County, Oregon; Yakima, Washington; Golden Dale, Washington; 
Kettle Falls, Washington; Elgin, Oregon; Joseph, Oregon; La Grande, Oregon; 
Umatilla, Oregon; Independence, Oregon; Willamina, Oregon; St. Helens, 
Oregon; Medford, Oregon; and White City, Oregon. 
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2. Applicant timely filed its application in a letter dated December 12, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified 126 mills in the same local vicinity as its mills. 

6. Boise-Cascade Corporation has engaged in exporting of unprocessed 
timber originating from private land located within the sourcing areas within 
the past 24 months and has applied for a waiver concerning the export 
thereof. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 
2. Applicant’s proposed sourcing area is of appropriate size considering 


the haul distances within the desired sourcing area to the applicant’s own 
facility and also the purchasing patterns of the other manufacturing facilities 
in the same local vicinities as the applicant’s mills. 

3. Boise-Cascade Corporation’s sourcing area application should be 
approved. 


Order 


Boise-Cascade Corporation’s sourcing area application as identified in the 
map included with its application is approved. 
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In re: GEORGIA PACIFIC CORPORATION. 
FSSAA Docket No. 91-13-1. 
Decision and Order filed April 22, 1991. 


Application approved. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria, the 
application of Georgia Pacific Corporation is hereby approved. 


Findings of Fact 


1. Applicant’s, Georgia Pacific Corporation, facility is located at Martell 
and Forest Hill, California. 

2. Applicant timely filed its application in an original application received 
on November 19, 1990, with an amended application received on November 
29, 1990. 
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3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and political subdivisions. The applicant identified 
private lands within the sourcing area from which they exported, sold, traded, 
exchanged, or otherwise conveyed timber within the past year to another 
person for the purpose of exporting such timber. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified nine other mills with timber manufacturing 
facilities in the same vicinity. 

6. Applicant requested a waiver under 36 C.F.R. 223.189(E) regarding its 
previous exports of private timber from land located within the sourcing area. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant has exported or could expect to export private 
lumber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 
2. Applicant’s proposed sourcing area boundary is reasonable based upon 
timber purchasing patterns of other persons in the same local vicinity. 


3. Georgia Pacific’s sourcing area application for its Martell-Forest Hill 
facilities should be approved. 


Order 


Georgia Pacific Corporation’s sourcing area application as described in 
Finding of Fact No. 3 is approved. 


In re: GEORGIA PACIFIC CORPORATION. 
FSSAA Docket No. 91-13-2. 
Decision and Order filed April 22, 1991. 


Application approved. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
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US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria, the 


application of Georgia Pacific Corporation is hereby approved. 


Findings of Fact 


1. Applicant’s, Georgia Pacific Corporation, facility is located at Fort 
Bragg, California. 

2. Applicant timely filed its application in an original application received 
on November 19, 1990, with an amended application received on November 
29, 1990. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and political subdivisions. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified nine other mills with timber manufacturing 
facilities in the same vicinity. 

6. No Georgia Pacific timber or acquired unprocessed timber originating 
from private land in the Fort Bragg, California area was conveyed to anyone 
for the purpose of exporting timber within the 12 months immediately 
preceding the date of the application. 
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7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant has exported or could expect to export private 
lumber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area boundary is reasonable based upon 
timber purchasing patterns of other persons in the same local vicinity. 

3. Georgia Pacific Corporation’s sourcing area application for its Fort 
Bragg, California facility should be approved. 


Order 


Georgia Pacific Corporation’s sourcing area application as described in the 
map accompanying its application is approved. 


In re: WEYERHAEUSER. 
FSSAA Docket No. 91-14-1. 
Decision and Order filed April 22, 1991. 


Application approved - Description of sourcing area. 


Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
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sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Weyerhaeuser is hereby approved. 


Findings of Fact 


1. Applicant, Weyerhaeuser, owns a manufacturing facility located at 
Kamiah, Idaho. 

2. Applicant timely filed its application in a letter dated December 18, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions; applicant’s desired 
sourcing area is as follows: beginning at the southwest corner of Adams 
County, east and then south and east along the county line to Valley County, 
south and east along the Valley County line to the southeast corner of Valley 
County, north along the county line to Idaho County, north along the Idaho 
County line to the headwaters of the Selway River, north along the Selway 
River to the eastern boundary of Range 11 East, north along this range line 
to the Lochsa River, then east along the Lochsa River to the state line, north 
and west along the state line to the 1222 Road in Township 44 North, Range 
9 East, south and west along the 1222 and 388 Roads to the St. Joe River, 
west along the river to the intersection of Highway 5, west along Highway 5 
to the intersection of Highway 95, south along Highway 95 to the intersection 
of Highway 60, west along Highway 60 to the state line, and then south along 
the state line to the point of origin. 

4. Sourcing boundaries include both private and federal lands. 

5. Applicant identified 11 other mills in the same local vicinity. 

6. Weyerhaeuser has not exported unprocessed timber originating from 
private lands within the sourcing area within the last 12 months. 
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7. Applicant’s desired sourcing area is economically separate from the 
area in which the applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the desired sourcing area to the applicant’s own 
facility and also the purchasing patterns of other manufacturing facilities in the 
same local vicinity as the applicant’s mill. 

3. Weyerhaeuser’s sourcing area application should be approved. 


Order 


Weyerhaeuser’s sourcing area application as described in Finding of Fact 
No. 3, is approved. 


In re: WEYERHAEUSER. 
FSSAA Docket No. 91-14-2. 
Decision and Order filed April 22, 1991. 


Application approved - Description of sourcing area. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
U.S.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
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unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Weyerhaeuser is hereby approved. 


Findings of Fact 


1. Applicant, Weyerhaeuser, has manufacturing facilities located in Coos 
Bay and and North Bend, Oregon. 

2. Applicant timely filed its application in a letter received on December 
20, 1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. On March 22, 1991, applicant filed an amended 
application increasing the size of its sourcing area. 

3. Boundaries of the amended sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions; applicant’s desired 
sourcing area is as follows: beginning begin where the Pacific Ocean 
intersects the Oregon/California border, go east along the Oregon/California 
border to the Josephine /Jackson County line, then north along the Josephine/ 
Jackson County line to Interstate 5 southeast of Grant’s Pass, then north along 
Interstate 5 to the Willamette River at Eugene, then north along the 
Willamette River to the Benton/Polk County line north of Albany, then west 
and then north along the Polk County line to the northeast corner of Lincoln 
County, then west along the Lincoln/Tillamook County line to the Pacific 
Ocean, then south along the Pacific coast to the Oregon/California border. 

4. Sourcing boundaries include both private and federal lands. 

5. Applicant identified 10 other mills in the local vicinity. 

6. Weyerhaeuser has requested a waiver concerning its exporting of 
unprocessed timber originating from private lands within the last 12 months. 

7. Applicant’s desired sourcing area is economically separate from the 
area in which the applicant has exported or could expect to export private 
timber. 
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Conclusions of Law 


1. Applicant has met all criteria required by the Act with its amended 
application. 

2. Applicant’s proposed sourcing area in the amended application is of 
appropriate size considering the haul distances within the desired sourcing 
area to the applicant’s own facility and also the purchasing patterns of other 
manufacturing facilities in the same local vicinity as the applicant’s mill. 

3. Weyerhaeuser’s sourcing area application, as amended, should be 
approved. 


Order 


Weyerhaeuser’s sourcing area application as described in Finding of Fact 
No. 3, is approved. 


In re: WEYERHAEUSER COMPANY. 
FSSAA Docket No. 91-14-3. 
Decision and Order filed April 22, 1991. 


Application denied - Alternate sourcing area - Failure to meet technical criteria. 


Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
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sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Weyerhaeuser is hereby denied. 


Findings of Fact 


1. Applicant, Weyerhaeuser Company, owns a timber processing facility 
in Clamath Falls, Oregon. 

2. Applicant timely filed its application in a letter dated December 18, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries indicated on the map, however, do not clearly show the 
features along which it is drawn. 

4. Boundaries of the requested sourcing area are not based on natural and 
cultural features including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions; in many cases, the 
boundary follows national forest and the Lakeview Federal Sustained Yield 
Unit (LFSYU) boundaries which meander around other ownerships, excluding 
timber on private land. These are not the lines based on major, natural, and 
cultural features envisioned in 36 C.F.R. 223.190(h)(5)(iv) of the interim rule 
published on November 20, 1990. In addition, the boundaries on the map do 
not conform with the written description in Exhibit 2 of the application. 

4. Sourcing boundaries include both private and federal lands. 

5. Applicant identified nine competitors in the same local vicinity. 

6. Weyerhaeuser has not exported unprocessed timber originating from 
private lands within the sourcing area within the past 12 months. 

7. Applicant’s desired sourcing area is economically separate from the 
area in which the applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has not met all the technical criteria required by the Act. 
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2. Applicant’s proposed sourcing area is not of an appropriate size 
considering the haul distances within the desired sourcing area to the 
applicant’s own facility and also the purchasing patterns of other 
manufacturing facilities in the same local vicinity as the applicant’s mill. 

3. The regional forester’s recommended sourcing area would have been 
approved. This sourcing area is as follows: starting at the northwest corner 
of Deschutes County north along the Jefferson County line to the northwest 
corner of Jefferson County following the northern Jefferson County boundary 
in an easterly direction to Interstate 26 in a southeasterly direction to its 
junction with Interstate 97, south along Interstate 97 with its junction with 
Interstate 20, southeasterly along Interstate 20 to its junction with the eastern 
boundary of Lake County, following the eastern boundary of Lake County in 
a southeasterly direction to the California-Oregon state line, following the 
California-Oregon state line in a westerly direction to the eastern boundary 
of Modoc County, following the Modoc County line south to its southeast 
corner following the south boundary of the Modoc County line to Interstate 
395, following Interstate 395 south to its junction with Highway 70, following 
Interstate 70 west to its junction with Highway 49, following Highway 49 to its 
junction with Highway 20 at Grass Valley, following Highway 20 to its junction 
with Highway 70, following Highway 70 in a northerly direction to its junction 
with Highway 99, following Highway 99 in a northwesterly direction to its 
junction with Interstate 5, following Interstate 5 in a northerly direction to its 
junction with Highway 299, following Highway 299 in a westerly direction to 
the Shasta County line, following the western boundary of the Shasta County 
line north to the Siskiyou County line, following the Siskiyou County line in 
a northwesterly direction and along its western border to the California- 
Oregon border, following the California-Oregon border in an easterly 
direction to eastern boundary of the Josephine County line, following the 
eastern boundary north to its junction with the Rogue River, following the 
Rogue River in a northwesterly direction to its junction with the western 
boundary of Josephine County, following the western boundary of Josephine 
County to its northern boundary, following the northern boundary of 
Josephine County in an easterly direction to Interstate 5, following Interstate 
5 in a northerly direction to its junction with the North Umpqua River, 
following the North Umpqua River in an easterly direction to its junction with 
the Steamboat River, following the Steamboat River to the northern county 
line of Douglas County, following the Douglas County line east to its junction 
with Clamath County, following the Clamath County line in a northerly 
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direction to Deschutes County, following the Deschutes County’s western 
border to point of origin. 

4. In the case of any discrepancy between the map known as Exhibit 8 in 
the record and the aforementioned description, the map will control. 

5. Weyerhaeuser’s sourcing area application should be denied. 


Order 


Weyerhaeuser Company’s sourcing area application is denied. The 
sourcing area recommended by the regional forester will be approved if the 
applicant certifies, within 90 days, that it will phase out of exporting private 
timber from that area, in accordance with 36 C.F.R. 223.191(a) of the interim 
rule, as published in the Federal Register on November 20, 1990 (55 F.R. 
48572-48581). 


In re: WEYERHAEUSER COMPANY. 
FSSAA Docket No. 91-14-4. 
Decision and Order filed April 22, 1991. 


Application denied - Alternate sourcing area - Failure to meet technical criteria. 


Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
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period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Weyerhaeuser is hereby denied. 


Findings of Fact 


1. Applicant, Weyerhaeuser Company, has a manufacturing facility in 
Redmond, Oregon. 

2. Applicant timely filed its application in a letter dated December 18, 
1990, which included a map of sufficient scale to identify the requested 
sourcing area but which is not clear enough to determine the precise boundary 
location in some areas. 

3. Boundaries of the requested sourcing area are not based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions. In many cases, the 
boundary follows national forest boundaries which meander around other 
ownerships excluding timber on private land. They also follow township and 
range lines of the land survey. These are not the lines based on major, 
natural, and cultural features envisioned in 36 C.F.R. 223.190(h)(5)(iv) of the 
interim rule published on November 20, 1990. Township and range lines, in 
particular, are not readily recognizable on the ground and are often not 
printed on general maps. 

4. Sourcing boundaries include both private and federal lands. 

5. Applicant identified 10 mills in the local vicinity. 

6. Weyerhaeuser has not exported unprocessed timber originating from 
private lands within the sourcing area within the last 12 months. 

7. Applicant’s desired sourcing area is economically separate from the 
area in which the applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has not met all technical criteria required by the Act. 
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2. Applicant’s proposed sourcing area is economically separate considering 
the haul distances within the desired sourcing area to the applicant’s own 
facility and also the purchasing patterns of the other manufacturing facilities 
in the same local vicinity as the applicant’s mill. 

3. The regional forester has recommended an alternate sourcing area 
which follows major, natural, and cultural features as necessitated by the Act. 
The recommended sourcing area is as follows: starting at the southwest 
border of Deschutes County, following the Deschutes County line in a 
northerly direction to Jefferson County, following the Jefferson County 
western line in a northerly direction to the Warm Springs Indian Reservation, 
following the Warm Springs Indian Reservation in a northeasterly direction 
along its southern border to the northern boundary of Jefferson County, 
following the Jefferson County line to its junction with Wheeler County, 
following the Wheeler County line in a northerly direction to its northwest 
corner, following the Wheeler northern boundary in an easterly direction to 
its junction with Highway 19, following Highway 19 in a northerly direction to 
its junction with Highway 206, following Highway 206 in an eastern direction 
to its junction with Highway 74, following Highway 74 in a northeasterly 
direction to its junction with Highway 11, following Highway 11 in a 
northeasterly direction to its junction with Interstate 12, following Interstate 
12 in a northeasterly direction to its junction with the Snake River, following 
the Snake River in a southerly direction to its junction with Malheur County, 
following the northern boundary of Malheur County in a westerly direction to 
its junction with Grant County, following the Malheur County line in a 
southerly direction to its junction with Interstate 20, following Interstate 20 to 
its junction with Interstate 395, following Interstate 395 in a southerly 
direction to Silver Lake Highway, following Silver Lake Highway in a westerly 
direction to its junction with Highway 80, following Highway 80 in a northerly 
direction to its junction with Highway 138, following Highway 138 in a 
westerly direction to its junction to the western boundary of Clamath County, 
following the Clamath County line in a northerly direction to point of origin. 

4. Any discrepancies between the map and the aforementioned 
description will be in favor of the map indicated as Exhibit 1 by the regional 
forester in the record. 

5. Weyerhaeuser Company’s sourcing area application should be denied. 
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Order 


Weyerhaeuser’s sourcing area application is denied. The recommended 
sourcing area by the regional forester will be approved for Weyerhaeuser’s 
Redmond, Oregon facility if the applicant certifies, within 90 days, that it will 
phase out of exporting private timber from that area in accordance with 36 
C.F.R. 223.191(a) of the interim rule, as published in the Federal Register on 
November 20, 1990 (55 F.R. 48572-48581). 


In re: COLUMBIA VISTA CORPORATION. 
FSSAA Docket No. 91-15. 
Decision and Order filed April 22, 1991. 


Application approved - Description of sourcing area. 


Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 


USS.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
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applicant intends to export. Based upon the aforementioned criteria, the 
application of Columbia Vista Corporation is hereby approved. 


Findings of Fact 


1. Applicant’s Columbia Vista Corporation, manufacturing facility is a 
saw-mill located in Camas, Washington. 

2. Applicant timely filed its application in a letter received by the Forest 
Service on December 20, 1990, which included a map of sufficient scale and 
clarity to identify the requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but limited to, prominent ridge systems, main 
roads or highways, rivers, and political subdivisions; applicant’s desired 
sourcing area generally includes portions of the following national forests: 
Mount Hood, Mount Baker-Snoqualmie, Wenatchee, Gifford-Pinchot, 
Olympic, Siuslaw, Willamatte, Deschutes, Umpqua, Okanogan, Ochoco, 
Umatilla, Malheur, Wallowa-Wiitman, Colville, and Winema. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified 19 other timber manufacturing facilities in the 
same local vicinity as its mill. 

6. Applicant has stated that no private timber was exported within the 
past 12 months from within its desired sourcing area. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant intends to export in that applicant has not 
indicated future export plans. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Columbia Vista specializes in milling small logs and, therefore, is not 
in competition for the same type of timber that is needed by most of the other 
facilities in the same local vicinity. Applicant’s sourcing area is of appropriate 
size considering the haul distances within the desired sourcing area to the 
applicant’s own facility in the purchasing patterns of its immediate 
competitors. 

3. Columbia Vista’s sourcing application should be approved. 
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Order 


Columbia Vista’s sourcing area application as described in Finding of Fact 
No. 3 and the map accompanying its application is approved. 


In re: FRIESEN LUMBER COMPANY. 
FSSAA Docket No. 91-16. 
Decision and Order filed April 22, 1991. 


Application denied - Alternate sourcing area - Failure to meet technical criteria. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
U.S.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Friesen Lumber Company is hereby disallowed. 





FOREST SERVICE SOURCING AREA APPLICATION 


Findings of Fact 


1. Friesen Lumber Company, has a mill in St. Helens, Oregon. 

2. Applicant timely filed its application in a letter received on December 
20, 1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area, but did not cover the entire desired sourcing area. 

3. Boundaries of the requested area are not based on natural and cultural 
features, including, but not limited to, prominent ridge systems, main roads 
or highways, rivers, and national subdivisions. 

4. Applicant identified 25 individual mills of various types in the local 
vicinity. 

5. Applicant identified states and counties from which private logs in the 
sourcing area had been exported in its application letter. 

6. Applicant’s desired sourcing area is not economically separate from the 
area from which the applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has not met all the technical criteria required by the Act. 

2. Applicant’s proposed sourcing area is not of appropriate size 
considering the haul distances within the desired sourcing area to the 
applicant’s own facility and also the purchasing patterns of the manufacturing 
facilities in the same local vicinity as the applicant’s mill. 

3. The regional forester has recommended a sourcing area that would 
have been approved. The sourcing area is as follows: starting at the Pacific 
Ocean, following the United States-Canadian border to the eastern edge of 
the Idaho state border, following the Idaho border south to Interstate 15, 
following Interstate 15 south to Interstate 86, following Interstate 86 west to 
the junction with Interstate 84, following Interstate 84 west to the Idaho- 
Oregon state line, following the Idaho-Oregon state line south to the Oregon- 
Nevada state line, following the Oregon state line to the Pacific coast, 
following the Pacific coast to point of origin. 

4. Any discrepancies between the map and the aforementioned description 
will be in favor of the map as it is on record. 

5. Friesen Lumber Company’s sourcing area application should be denied. 
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Order 


Friesen Lumber Company’s sourcing area application is denied. The 
sourcing area recommended by the regional forester will be approved if the 
applicant certifies, within 90 days, that it will phase out of exporting private 
timber from that area, in accordance with 36 C.F.R. 223.191(a) of the interim 
rule as published in the Federal Register on November 20, 1990 (55 F.R. 
48572-48581). 


In re: J & J SHAKE, INC. 
FSSAA Docket No. 91-17. 
Decision and Order filed April 22, 1991. 


Application denied - Alternate sourcing area. 


Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 


U.S.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
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applicant intends to export. Based upon the aforementioned criteria the 
application of J & J Shake, Inc. is hereby disapproved. 


Findings of Fact 


1. Applicant’s, J & J Shake, Inc., manufacturing facilities are located as 
follows: two sites on Highway 101, at mile posts 121 and 119, approximately 
two miles and four miles south of Neilton, Grays Harbor County, Washington. 

2. Applicant timely filed its application in a letter postmarked December 
20, 1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions (although to a large 
degree the boundaries are drawn on national forest boundaries); applicant 
identified 12 competitors, nine of which are shingle manufacturers in the same 
local vicinity. 

4. J &J Shake, Inc. has not exported unprocessed timber originating from 
private lands within the sourcing area in the past 12 months. 

5. Applicant has made no statement concerning future intent to export 
private timber. 


Conclusions of Law 


1. Applicant has met all technical criteria required by the Act. 

2. Applicant’s desired sourcing area is not economically separate from 
areas from which the applicant could expect to export private timber in the 
future. I have considered the haul distances within the desired sourcing area 
to the applicant’s own facility, and also the purchasing patterns of Dalhstrom 
Lumber and Mayr Brothers Logging, both of Hoquiam, Washington, as being 
in the same local vicinity as the applicant’s mill. Although these sawmills 
produce lumber, rather than shingles, they compete for similar types of 
timber. These areas, in which they purchase timber for their mills, were 
determined by Olympic National Forest personnel familiar with their 
purchasing patterns. In addition, in a letter of general comments, Mayr 
Brothers indicates that J & J’s area should extend further south to Grays 
Harbor Bay. This is still well within the area Mayr sources from. Based upon 
this information, the hauling distances within the desired area, I have 
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concluded that the applicant’s desired area is not economically separate from 
the areas from which the applicant could export private timber. 

3. The Forest Service has recommended a larger area, which would be 
approved, as follows: starting at the junction of Highway 109 and the Pacific 
Ocean to the United States-Canadian border, following that border east along 
the coast to Sequim Bay State Park, then turning south along Highway 101 to 
the junction of Highway 101 and Highway 8, then west along Highway 8 to 
Highway 12 continuing west along 12 to Highway 109, following 109 to the 
coast. 

4. Any discrepancies between the boundaries given in Conclusion of Law 
No. 2 and the map submitted by the regional forester as Exhibit 1 and 
contained in the record shall be in favor of the map. 

5. J & J Shakes’ sourcing area application should be disapproved. 


Order 


J & J Shakes’ sourcing area application is disapproved. The larger 
sourcing area described in Conclusion of Law No. 2 would have been 
approved, and will be approved if the applicant certifies within 90 days, that 
it will phase out of exporting private timber from the area, in accordance with 
36 C.F.R. 223.191(a) of the interim rule as published in the Federal Register 
on November 20, 1990, (55 F.R. 48572-48581). 


In re: MANKE LUMBER COMPANY, INC. 
FSSAA Docket No. 91-19. 
Decision and Order filed April 22, 1991. 


Application approved - Description of sourcing area. 


Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
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timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria, the 
application of Manke Lumber Company, Inc., is hereby approved. 


Findings of Fact 


1. Applicant, Manke Lumber Company, Inc., has two manufacturing 


facilities, one located in Takoma, Washington and the other in Sumner, 
Washington. 

2. Applicant timely filed its application in a letter dated and postmarked 
December 20, 1990, which included a map of sufficient scale and clarity to 
identify the requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but limited to, prominent ridge systems, main 
roads or highways, rivers, and political subdivisions. Applicant’s desired 
sourcing area is as follows: that area bordered by the Columbia River on the 
south and east, the Canadian border to the north and the Pacific Ocean to the 
west. 

4. The sourcing areas include both private and federal lands. 

5. Applicant identified seven timber manufacturing competitors in the 
same local vicinity. 

6. Manke Lumber Company, Inc. has not exported private timber within 
the past 12 months. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which applicant could expect to export private timber. 
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Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s sourcing area application is of an appropriate size 
considering the haul distances within the desired sourcing area to the 
applicant’s own facility and the purchasing patterns of competitor 
manufacturing facilities located in the same local vicinity as applicant’s mills. 

3. Manke Lumber Company, Inc.’s sourcing area application should be 
approved. 


Order 


Manke Lumber Company, Inc.’s sourcing area application as described in 
Finding of Fact No. 3 is approved. 


In re: MAYR BROTHERS LOGGING COMPANY, INC. 
FSSAA Docket No. 91-20. 
Decision and Order filed April 22, 1991. 


Application approved - Description of sourcing area. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
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period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria, the 
application of Mayr Brothers Logging Company, Inc., is hereby approved. 


Findings of Fact 


1. Applicant’s, Mayr Brothers Logging Company, Inc., manufacturing 
facility is located in Hoquiam, Washington. 

2. Applicant timely filed its application in a letter dated December 19, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions; applicant’s desired 
sourcing area is as follows: an area bounded on the west by the Pacific 
Ocean, on the north by the United States-Canada international border, on the 
east by the crest of the Cascade Mountains, and on the south by the Columbia 
River. This area is generally described as western Washington. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified 23 competitors in the same local vicinity. 

6. Mayr Brothers Logging Company has not exported unprocessed timber 
originating from private lands within the sourcing area in the past four years. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the desired sourcing area to the applicant’s own 
facility and also the purchasing patterns of the other manufacturing facilities 
in the same local vicinity as the applicant’s mill. 
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3. Mayr Brothers Logging Company, Inc.’s sourcing area application 
should be approved. 


Order 


Mayr Brothers Logging Company, Inc.’s sourcing area application as 
described in Finding of Fact No. 3 is approved. 


In re: MILLER REDWOOD. 
FSSAA Docket No. 91-21. 
Decision and Order filed April 22, 1991. 


Application denied - Alternate sourcing area - Failure to meet technical criteria. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
U.S.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
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applicant intends to export. Based upon the aforementioned criteria the 
application of Miller Redwood is hereby disallowed. 


Findings of Fact 


1. Applicant, Miller Redwood, has a manufacturing facility in Crescent 
City, California. 

2. Applicant timely filed its application in a letter dated December 14, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. The boundaries of the requested sourcing area are not based on natural 
and cultural features, including, but not limited to, prominent ridge systems, 
main roads or highways, rivers, and national subdivisions. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified no other competitors in the same local vicinity. 

6. Miller Redwood has not exported unprocessed timber originating from 
private lands within the sourcing area in the past 12 months. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has not met all the technical criteria required by the Act. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the desired sourcing area to the applicant’s own 
facility. The applicant is the only milling complex within the same local 
vicinity and as such cannot be compared with others. The Forest Service has 
recommended an alternate sourcing area more clearly defining the 
easternmost border which would have been approved. The recommended 
sourcing area is as follows: starting at North Lake, Oregon at the Pacific 
Ocean, following the Coos County line easterly to its northeast corner, 
following the county line in a southerly direction to the junction with 
Josephine County, following the northernmost boundary of Josephine County 
in an easterly direction to its eastern border, following the eastern border of 
Josephine County to the Oregon-California border, following the Oregon- 
California border in an easterly direction to Highway I-5, following Highway 
I-5 in a southerly direction to the intersection of Highway 3 and I-5 at Yreka, 
California, following Highway 3 south to Weaverville, California, and the 
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junction of Highway 299, following Highway 299 west to its intersection with 
the Humboldt County Line, following the Humboldt County Line south to its 
southeast corner, following the Humboldt County Line west to the Pacific 
Ocean, following the Pacific coastline north to point of origin. 

4. Any discrepancy between the map on record and the above-mentioned 
description will be in favor of the map. 

5. Miller Redwood’s sourcing area application should be disapproved. 


Order 


Miller Redwood’s sourcing area application is disapproved. The sourcing 
area application recommended by the regional forester will be approved if the 
applicant certifies, within 90 days, that it will phase out of exporting private 
timber from that area, in accordance with 36 C.F.R. 223.191(a) of the interim 
rule, as published in the Federal Register on November 20, 1990 (55 F.R. 
48572-48581). 


In re: MULTNOMAH PLYWOOD CORPORATION. 
FSSAA Docket No. 91-22. 
Decision and Order filed Apri 22, 1991. 


Application denied - Alternate sourcing area - Failure to meet technical criteria. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
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unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Multnomah Plywood Corporation is hereby disapproved. 


Findings of Fact 


1. Applicant, Multnomah Plywood Corporation, has a manufacturing 
facility in St. Helens, Oregon. 

2. The applicant timely filed its application in a letter received on 
December 17, 1990, which included a map of sufficient scale and clarity to 
identify the requested sourcing area. 

3. The boundaries of the requested sourcing area are not based on natural 
and cultural features, including but not limited to, prominent ridge systems, 
main roads, or highways, rivers, and national subdivisions. 

4. The sourcing boundaries as indicated include both private and federal 
lands. 

5. The applicant identified eight competitors in the same local vicinity. 

6. Multnomah Plywood Corporation has not exported unprocessed timber 
originating from private lands within the sourcing area in the past 12 months. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has not met all the criteria required by the Act in that about 
half of the boundary of the requested sourcing area does not meet the criteria 
and needs to be redrawn. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the desired sourcing area to the applicant’s own 
facility and also the purchasing pattern of other manufacturing facilities in the 
same local vicinity as applicant’s mill. 
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3. The regional forester’s recommended sourcing area for Multnomah 
Plywood as contained in the record would have been approved as an 
appropriate sourcing area. The sourcing area is as follows: starting at the 
Pacific Coast in Aberdeen, following Highway 12 to the east to the junction 
with Highway 5, continuing eastward along the Thurston County line to 
Highway 7, following Highway 7 to the boundaries of Mt. Rainier National 
Park, following such southerly boundaries to the shared common border of 
the Mt. Rainier National Park, the William Douglas wilderness and the 
Gifford Pinchot National Forest, following south along the border of the 
Gifford Pinchot National Forest to the Columbia River, following eastward 
along the Columbia River to the Dales Dam, then continuing southerly along 
Highway 197 to the junction of 197 and 126, then going in a westerly direction 
following 126 to Highway 242, following Highway 242 to the southern 
boundary of Marion County, following to the southern boundary of Lincoln 
County, following westward along the southern boundary of Lincoln County 
to the Pacific Ocean, following the Pacific Ocean northerly to point of origin. 

4. Any discrepancies between the description in Conclusion of Law No. 
3 and the map as recommended by the regional forester contained in the 
record will be in-favor of such map. 

5. Multnomah Plywood Corporation’s sourcing area application should be 
denied. 


Order 


Multnomah Plywood Corporation’s sourcing area application is denied. 
The larger sourcing area recommended by the regional forester will be 
approved if the applicant certifies, within 90 days, that it will phase out 
exporting of private timber from that area in accordance with 36 C.F.R. 
223.191(a) of the interim rule, as published in the Federal Register on 
November 20, 1990 (55 F.R. 48572-48581). 
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In re: NORTH IDAHO FOREST PRODUCTS. 
FSSAA Docket No. 91-23. 
Decision and Order filed April 22, 1991. 


Application approved - Description of sourcing area. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria, the 
application of North Idaho Forest Products is hereby approved. 


Findings of Fact 


1. Applicant, North Idaho Forest Products is a new company. Its 
manufacturing facility is located approximately one mile south of Dreary, 
Idaho, on Highway 3, Latah County. 

2. Applicant timely filed its application in a letter dated December 19, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 
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3. Boundaries of the requested sourcing area are based on natural and 
cultural features including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and political subdivisions; applicant’s desired 
sourcing area is as follows: beginning at Lewiston, Idaho, proceeding north on 
Highway 3 to the junction with Highway 90, Highway 90 to the Montana- 
Idaho state line along state line to Highway 12, along Highway 12 to point of 
origin. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified six other timber manufacturing facilities in the 
same vicinity. 

6. Neither North Idaho Forest Products nor its principals have exported 
unprocessed timber originating from private land in the 12 month period prior 
to the date of its application. 

7. Applicant’s desired sourcing area is economically separate from the 
areas from which the applicant has exported or could expect to export private 
lumber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 


2. Applicant’s requested sourcing area is of appropriate size when taking 
into account the purchasing patterns of Northern Idaho and the other mill 
owners in the same local vicinity as the Northern Idaho facility. 

3. North Idaho Forest Products sourcing area application should be 
approved. 


Order 


North Idaho Forest Products sourcing area application as described in 
Finding of Fact No. 3 is approved. 
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In re: PACIFIC LUMBER COMPANY. 
FSSAA Docket No. 91-24. 
Decision and Order filed April 22, 1991. 


Application approved - Description of sourcing area. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria, the 
application of Pacific Lumber Company is hereby approved. 


Findings of Fact 


1. Applicant, Pacific Lumber Company, owns mills in Scotia, Fortuna, 
Carlotta, and Arcata, California. 

2. Applicant timely filed its application in a letter dated December 20, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. Boundaries of the requested sourcing area are based 
on natural and cultural features, including, but not limited to, prominent ridge 
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systems, main roads or highways, rivers, and national subdivisions. The 
sourcing area is as follows: starting at the coast of the California-Oregon 
border going in an eastward direction to Interstate 5, following Interstate 5 
south to the junction with Interstate 80, following Interstate 80 west to the 
coast, following the Pacific coast to point of origin. 

3. Sourcing boundaries include both private and federal lands. 

4. Applicant identified zero other competitors in the same local vicinity. 

5. Pacific Lumber Company has exported unprocessed timber originating 
from private lands within the sourcing area within the past 24 months and has 
applied for a waiver regarding such exports. 

6. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the desired sourcing area to the applicant’s own 
facility. There are no other manufacturing facilities in the same local vicinity 


as the applicant’s mill. 
3. Pacific Lumber Company’s sourcing area application should be 
approved. 


Order 


Pacific Lumber Company’s sourcing area application as described in 
Finding of Fact No. 2 is approved. 
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In re: POPE and TALBOT, INC. 
FSSAA Docket No. 91-25. 
Decision and Order filed April 22, 1991. 


Application approved - Description of sourcing area. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
USS.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Pope and Talbot, Inc., is hereby approved. 


Findings of Fact 


1. Applicant, Pope and Talbot, Inc., filed an application for its 
manufacturing facilities at Newcastle, Wyoming, and Spearfish, South Dakota. 

2. Applicant timely filed its application in a letter received December 19, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 
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3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions; applicant’s desired 
sourcing area is as follows: portions of the states of Montana, Idaho, 
Wyoming, North Dakota, South Dakota, and Nebraska, found within an area 
bounded by the United States-Canada border on the north, U.S. Highway No. 
15 on the west, U.S. Highway No. 80 on the south, and U.S. Highway No. 83 
on the east. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified five competitors in the same local vicinity. 

6. Pope and Talbot, Inc., has not exported unprocessed timber originating 
from private lands within the sourcing area in the past. 

7. Applicant’s desired sourcing area is economically separate from the 
area from which the applicant has exported or could expect to export private 
timber. 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of appropriate size considering 
the haul distances within the listed desired sourcing area to the applicant’s 
own facility and also the purchasing patterns of other manufacturing facilities 
in the same local vicinity as the applicant’s mill. 

3. Pope and Talbot, Inc.’s sourcing area application should be approved. 


Order 


Pope and Talbot, Inc.’s sourcing area application as described in Finding 
of Fact No. 3 is approved. 





590 FOREST SERVICE SOURCING AREA APPLICATION 


In re: STIMSON LUMBER COMPANY. 
FSSAA Docket No. 91-26. 
Decision and Order filed April 22, 1991. 


Application denied - Alternate sourcing area. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
U.S.C. § 620 et seg.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria the 
application of Stimson Lumber Company is hereby disallowed. 


Findings of Fact 


1. Applicant, Stimson Lumber Company, operates a facility in Clatskani 
County, Oregon. 

2. Applicant timely filed its application in a letter received on December 
20, 1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 
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3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and national subdivisions. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified four competitors in the same local vicinity. 

6. Stimson Lumber Company has not exported private timber originating 
from private lands within the sourcing area within the past 12 months. 

7. Applicant’s desired sourcing area is not economically separate from the 
area from which the applicant could expect to export private timber in the 
future. 


Conclusions of Law 


1. Applicant has met all the technical criteria required by the Act. 

2. Applicant’s proposed sourcing area is not of an appropriate size 
considering the haul distances within the desired sourcing area to the 
applicant’s own facility and also the purchasing pattern of other manufacturing 
facilities in the same local vicinity as the applicant’s mill. 

3. The regional forester has recommended a sourcing area that would 
have been approved. The sourcing area is contained in the record as Exhibit 
No. 3 and is as follows: starting at Newport, following the Pacific coastline 
north to Grays Harbor, crossing the harbor in an easterly direction to 
Aberdeen, following Interstate 12 to the junction with Highway 8, following 
Highway 8 to the junction with Interstate 101, following 101 to the junction 
with Interstate 5, following Interstate 5 to the junction with Highway 512 at 
Lake View, following Highway 512 easterly to the junction with Highway 7 at 
Parkland, following Highway 7 south to the junction with Highway 706, 
following Highway 706 in an easterly direction to the junction with Highway 
123, following Highway 123 south to the junction with Interstate 12, following 
Interstate 12 in an easterly direction to the western most border of Yakima 
County, following the county line south to Highway 141, following Highway 
141 to the Columbia River, following the northern boundary of the Columbia 
River to Highway 14, following Highway 14 to its junction with Interstate 197, 
following Interstate 197 south to the junction with Highway 216, following 
Highway 216 to the northernmost border of the Warm Springs Indian 
Reservation, following the Warm Springs Indian Reservation boundary west 
to its northwest border, following the Warm Springs Indian Reservation’s 
western border south to the southernmost border of Marion County, following 
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the county line to the southernmost border of Lincoln County, following the 
county line to the Pacific Ocean. 

4. Any discrepancy between the map contained in the record and the 
aforementioned boundaries will be in favor of the map contained in the 
record. 

5. Stimson Lumber Company’s application as applied for should be 
denied. 


Order 


Stimson Lumber Company’s application as applied for is denied. The 
regional forester’s recommended sourcing area will be approved if the 
applicant properly executes its application in accordance with 36 C.F.R. 
223.190(f) and certifies, within 90 days, that it will phase out of exporting 
private timber from that area in accordance with 36 C.F.R. 223.191(a) of the 
interim rule as published in the Federal Register on November 20, 1990, (55 
F.R. 48572-48581). 


In re: VANPORT MANUFACTURING, INC. 
FSSAA Docket No. 91-28. 
Decision and Order filed April 22, 1991. 


Application approved - Description of sourcing area. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding instituted by applications filed pursuant to § 620(b) 
of the Federal Resources Conservation and Shortage Relief Act of 1990. (16 
US.C. § 620 et seq.) (the Act). The Act generally prohibits substitution of 
Federal timber for exported timber from private lands. Under the Act, no 
person may purchase unprocessed timber originating from Federal lands west 
of the one-hundredth meridian in the contiguous forty-eight states if (a) such 
unprocessed timber is to be used in substitution for exported unprocessed 
timber originating from private lands; or (b) such person has, during the 
preceding twenty-four month period, exported unprocessed timber originating 
from private lands. The Act, however, provides that the prohibitions against 
substitution do not apply to a person who acquires unprocessed timber from 
Federal lands within an approved sourcing area located west of the one- 
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hundredth meridian in the forty-eight contiguous states who has not exported 
unprocessed timber originating from private lands located with the approved 
sourcing area during the preceding twenty-four months, and who, during the 
period in which the sourcing area is in effect, does not export unprocessed 
timber originating from private lands within the approved sourcing area. 
Approval of any application requires first that the application be technically 
correct according to the requirements listed in the interim rules (55 Fed. Reg. 
48,572), and secondly, that the area applied for realistically depict an area that 
is economically and geographically separate from the area from which the 
applicant intends to export. Based upon the aforementioned criteria, the 
application of Vanport Manufacturing, Inc., is hereby approved. 


Findings of Fact 


1. Applicant’s, Vanport Manufacturing, Inc., timber manufacturing facility 
is located in Boring, Oregon. 

2. Applicant timely filed its application in a letter dated December 13, 
1990, which included a map of sufficient scale and clarity to identify the 
requested sourcing area. 

3. Boundaries of the requested sourcing area are based on natural and 
cultural features, including, but not limited to, prominent ridge systems, main 
roads or highways, rivers, and political subdivisions; applicant’s desired 
sourcing area is as follows: starting at Brookings, Oregon easterly along the 
Oregon-California border to Interstate 97, then northerly along Interstate 97 
to the Washington-Canadian border, westerly along the Washington-Canadian 
border to the Pacific Ocean, then southerly along the Pacific coastline to 
Brookings, Oregon. 

4. The sourcing boundaries include both private and federal lands. 

5. Applicant identified nine other timber manufacturing facilities in the 
same vicinity. 

6. Vanport Manufacturing has within the 12 months immediately 
preceding the application acquired unprocessed timber originating from 
private land which was exported, sold, traded, exchanged, or otherwise 
conveyed to another person for the purpose of exporting such timber; 
applicant has requested a waiver for such exports pursuant to 36 C.F.R. 
223.189(E). 

7. Applicant’s desired sourcing area is economically separate from the 
area from which applicant intends to export. 
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Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s sourcing area application is of an appropriate size 
considering the haul distances within the desired sourcing area to the 
applicant’s own facility and also the purchasing patterns of other 
manufacturing facilities in the same local vicinity of the applicant’s mill which 
compete for similar timber and produce and produce similar products. 

3. Vanport Manufacturing Inc.’s sourcing area application should be 
approved. 


Order 


Vanport Manufacturing Inc.’s sourcing area application as described in 
Finding of Fact No. 3 is approved. 


In re: MILLER SHINGLE CO. 
FSSAA Docket No. 91-3. 
Decision and Order filed June 6, 1991." 


Application denied - Recommended sourcing area - Type of timber. 


Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


At the conclusion of the hearing in this case on April 19, 1991, in Portland, 
Oregon, I delivered the following Decision from the bench:' 


I am denying your application. I am denying it on the basis that, 
although I understand your point about a different species of timber 
going to your mill compared to the timber you export, the testimony I 
have been hearing in all these cases is that there must be many kinds 
of timber that are each very special, and economically different from 


“Bench Decision became final and effective on April 19, 1991. 


‘Excerpted from pages 25-28 of the transcript with minor grammatical changes. 
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one another. If we were to accept this kind of a definition, I just do 
not think this particular statute would be enforceable. 


The statute itself specifically states, and I am reading the grant of 
approval portion of it, second sentence, "The Secretary concerned,” and 
here it is the Secretary of Agriculture, "may approve such application 
only if the Secretary determines, one, that the area that is the subject 
of the application in which the timber manufacturing facilities at which 
the applicant desires to process timber originating from federal lands 
are located is geographically and economically separate from any 
geographic area from which that person harvests for export any 
unprocessed timber originating from private lands.” 


Now, I know you are telling me that there are two different kinds 
of wood, but nonetheless, as the Act reads, it just talks about timber 
and makes no distinction, and your plant and the application as 
amended just barely gets within these lines. You are selling timber for 
export that you are harvesting just a few miles to the southwest of it 
and obviously up to the north of it. 


I would propose as an alternative sourcing area, I would accept your 
boundaries to the east, but I would extend to the west, your 
boundaries, out to Puget Sound, I believe it is. 


So I would extend the boundaries out to Puget Sound and follow 
that area, I wouldn’t go out to the islands, but I am talking about the 
mainland, tracing the mainland all the way down to Bellevue, Seattle 
then into Bellevue and along Interstate 90. That would be the 
alternate sourcing area that I would approve, and that’s the one I’m 
going to mention. 


So I would find, number one, that Miller Shingle Company, Inc., 
does operate a mill as shown on the map that it submitted, Exhibit 2, 
that the application was received in a timely fashion, it did include a 
map, it did designate the competitors, it did identify sourcing areas, etc. 
However, the original submission was inadequate because the plant was 
not included within the area. The modified or amended application is 
insufficient because it does not include the entire geographic area in 
which the -- that is a similar geographic area in which the applicant 
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exports lumber, and for that reason I have rejected the application, the 
sourcing area as stated in the application, but I have just a moment 
ago, stated what I think would be an appropriate sourcing area. 


The conclusions of law are that the applied or sourcing area was 
disapproved in accordance with the Forest Resources Conservation and 
Shortage Relief Act of 1990. The alternative sourcing area is 
geographically and economically distinct from the area the applicant 
harvests for export, unprocessed timber from private land. And I 
would approve the area as I have stated. I do not have a map, except 
that I think you could take the map that you have had and extend those 
lines. This approval is premised on the applicant certifying within 90 
days of this decision to the Secretary that it will phase out exporting 
private timber from the alternative sourcing area approved herein and 
in accordance with the above cited statute and regulations. 


In re: INTERNATIONAL PAPER. 
FSSAA Docket No. 91-7-1. 
Decision and Order filed June 5, 1991." 


One application approved, one application denied - Description of alternate sourcing area - No 
manufacturing facility within sourcing area. 


Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


At the conclusion of the hearing in this case on April 19, 1991, in Portland, 
Oregon, I delivered the following Decision from the bench:' 


This matter came on for hearing before me, Victor W. Palmer, 
Chief Administrative Law Judge, on April 19, 1991. It is a hearing 
from the application of International Paper Company for approval of 
sourcing areas under the Forest Resources Conservation and Shortage 


‘Bench Decision became final and effective on April 19, 1991. 


‘Excerpted from pages 42, 44-48 of the transcript. 
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Relief Act of 1990, 16 U.S.C. §§ 620 et seq. and the interim rules issued 
under the Act, 55 Federal Register 48,572 (1990). 


The hearing was conducted at Portland, Oregon, on April 19, 1991. 
Having considered the record on this matter, the evidence submitted 
at the hearing and the arguments of counsel, I herewith make the 
following findings of fact and conclusions of law: 


Applicant is the owner of private timberlands in the State of 
Oregon, and also engages in operations to obtain chips for its paper 
plant. The sourcing area applications that it filed define two areas, 
both of which I found to be historically, economically and 
geographically properly defined as proposed sourcing areas. One of 
them is noted on its map, that it filed as part of its amended 
application today, as Sourcing Area Four. 


We are granting that application. The Applicant met all of the 
technical requirements, made timely filings, showed the area to be 
appropriate both economically and geographically as a sourcing area; 
does have a mill within the area, and so forth, and meets all the 
requirements of the Act and the interim rules. That area is defined as 
shown on the map and as follows: 


It starts at the junction of the Columbia River and the John 
Day River, running southerly along the John Day River to its 
intersection with the northeast corner of Jefferson County, then 
southerly along the east line of Jefferson County to its 
intersection with Highway 26, then southwesterly to the town of 
Prineville, then westerly along Highway 126 to the east line of 
Deschutes County, then southerly along the east line of 
Deschutes County to the northeast corner of Lake County, then 
southerly along the east line of Lake County to its intersection 
with Highway 20, then easterly along Highway 20 to its 
intersection with Highway 201, then northerly on Highway 201 
to its intersection with Highway 95, then northeasterly along 
Highway 95 to its intersection with the Oregon/Idaho state line, 
the northerly along the Oregon/Idaho state line to the northeast 
corner of Oregon, the westerly along the Oregon/Washington 
state line to its intersection with the Columbia River, then 
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westerly along the Columbia River, then westerly along the 
Columbia River to its junction with the John Day River. 


That sourcing area has been granted. The other sourcing area is 
stated on the map as Sourcing Area Unit Two, which is defined as 
follows: 


Starting at the southwest corner of Klamath County, running 
northerly along the west line of Klamath County to the 
southwest corner of Deschutes County, then northerly along the 
west line of Deschutes County to the southeast corner of 
Jefferson County, then northerly along the west line of Jefferson 
County to the southwest corner of the Warm Springs Indian 
Reservation, then easterly and northerly along the Warm 
Springs Indian Reservation boundary line to its intersection with 
the north line of Jefferson County, then easterly along the north 
line of Jefferson County to its intersection with the John Day 
River, then southerly along the John Day River to Highway 26, 
then southwesterly along Highway 26 to the town of Prineville, 
then southerly along Highway 27 to its intersection with 


Highway 20, then easterly along Highway 20 to its intersection 
with the east line of Lake County, then southerly along the east 
line of Lake County to its intersection with the 
Oregon/California state line, then westerly along the 
Oregon/California state line to the southwest corner of Klamath 
County. 


I have no problem with the Sourcing Area Two as defined in those 
metes and bounds as meeting the requirements of the Act. My 
problem is with the fact that there is not a manufacturing facility 
owned by the Applicant currently located within that area. The 
portable chipping facilities that the application contemplates would not, 
in my opinion, satisfy that requirement. Conceptually, I have a lot of 
problems with a moving target in anything, either in an argument or 
when you are talking about trying to look at a facility. These portable 
chipping facilities could flow all the way up and down the sourcing 
area, and each time it is moved you have different competitors. That 
is not within the concept of the Act. The Act envisioned a fixed site 
with competitors within 30 miles or so of the manufacturing facility. 





RESERVATION RANCH 599 
50 Agric. Dec. 599 


Accordingly, the Act was thinking of a fixed place or a fixed site so that 
you could look at the competition. But at any rate, there is no facility 
in the proposed sourcing area at present. 


Order 


My order is that the sourcing area application for Area Four, as 
defined in the map and as I have stated, is granted. The sourcing area 
application for Area Two is denied. 


In re: RESERVATION RANCH. 
FSSAA Docket No. 91-11. 
Decision and Order filed June 6, 1991." 


Application denied - Alternate sourcing area defined - Failure to meet technical criteria. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


At the conclusion of the hearing in this case on April 19, 1991, in Portland, 


Oregon, I delivered the following Decision from the bench:' 


My decision in this case is based upon the Forest Resources 
Conservation and Shortage Relief Act of 1990. Reservation Ranch of 
Coquille, Oregon, did make a timely application that included a map 
designation of competitors, identification of sourcing areas, and a 
required certification. That’s finding 1. 

Finding 2. It is to be noted that Reservation Ranch of Coquille, 
Oregon, operates two forest product manufacturing facilities in 
Coquille and Norway, Oregon. Without getting into the exact way in 
which Reservation Ranch operates, the original application, the one 
that is before us as the original application, left out all the private land 
containing the export lumber that it had purchased in recent history. 


“Bench Decision became final and effective on April 19, 1991. 


‘Excerpted from pages 159-162 of the transcript with minor grammatical changes. 
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It left out land that really is not geographically different from the land 
that it would include within the sourcing application. After the various 
comments came in from competitors protesting the application and 
pointing out the fact that the Applicant had proposed a sourcing area 
that did not include all geographically and economically similar land, 
they consulted Mr. Stout, as an expert witness, who based upon his 
survey, has proposed a different sourcing area. 

I found Mr. Stout to be a very credible, very believable witness, and 
I think that in his testimony he really made every effort to find the area 
that really meets the sourcing area rules and regulations, the concept 
of sourcing area, and I accept that, and that is going to be the one that 
I will use instead of the one that was originally proposed. 

Now, insofar as the Applicant did put forward Mr. Stout as its 
witness, and as his sourcing area in many ways looks like an 
amendment, I understand Mr. Kauble’s objection. However, the Rules 
of Practice that apply here, and they were prepared under my 
signature, but they were prepared by the Office of General Counsel, 
state, and not by Mr. Kauble, I want to make that clear, but they state 
that the sourcing area applicant, this is Rule 10, the sourcing area 
applicant may move to amend the sourcing area application with 
clarifying and technical amendments at any time prior to the deciding 
officer’s determination if there is no hearing or prior to the close of the 
hearing if there is a hearing. 

I think it is clear that they only contemplate an amendment by 
motion of the sourcing area applicant. The Applicant did not so move, 
so we still have the original application before us, and that original 
application is denied. It then becomes my task to find what is the 
appropriate area, and I accept Mr. Stout’s testimony. 

Now, whatever advantage that gives to the Applicant, it gives to the 
Applicant. I am not happy about it, Mr. Kauble is not happy about it, 
but that is the way it is. So let me read in what the sourcing area will 
be, and I am reading from Exhibit A, and I will hand this to the Court 
Reporter so that she can follow it, but I will read it in once, and then 
she can copy this. 

Beginning where the Coquille River meets the Pacific Ocean and 
going south along the beach to the mouth of Klamath River; then 
southeast up the Klamath River to Happy Camp; then northwest up the 
Grayback USFS road to the California/Oregon border; thence west on 
the southern boundary of Oregon to U.S. Highway 199; thence 
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northeasterly along the northerly and westerly boundary of Highway 
199 to Grants Pass; thence north along the western boundary of 
Interstate Highway I-5 to Sutherlin; thence northwesterly along the 
southerly and westerly boundary of State Highway 138 to Elkton, 
Oregon; then west along the southerly boundary of Highway 38 to 
Wells Creek which is located about 17 miles east of Reedsport; thence 
north on Wells Creek Road to Vincent Creek Road to the Smith 
River; thence west down Smith River to its confluence with the 
Umpqua River; then west down the Umpqua River to where it meets 
the Pacific Ocean; then south along beach to where the Coquille River 
meets the Pacific, the true point of beginning. 


That would be what I think is the appropriate sourcing area, and 
that’s what I designate as the alternate sourcing area. I felt that the 
one that was in the original application was not -- did not include land 
that was economically and geographically part and parcel of the 
proposed sourcing area and that did contain private timber for export. 
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In re) PAT SPARKMAN, BILL McCOOK and SUSAN JENKINSON. 
HPA Docket No. 88-58. 

Decision and Order as to Pat Sparkman and Bill McCook filed January 24, 
1991. 


Horse soring — Trainers — Owners — Civil penalty — No violation of Fifth and Fourteenth 
Amendments — Palpation test. 


The Judicial Officer affirmed the decision and order by Chief Judge Palmer (ALJ) assessing a 
$1,000 civil penalty against respondent Sparkman for entering and showing a sore horse at a 
horse show, and a $1,000 civil penalty against respondent McCook, one of the owners, for 
permitting the entry and showing of a sore horse. An owner is responsible for permitting the 
entry and showing of a sore horse even though he did not know that it was sore, and even 
though he had instructed his trainer not to show a sore horse. It is of no consequence that 
APHIS veterinarians could not pinpoint the exact cause of the horse’s soreness. The fact that 
the Department’s enforcement efforts are primarily directed against the soring of Tennessee 
Walking Horses does not result in discrimination against owners of Tennessee Walking Horses 
in violation of the Fifth and Fourteenth Amendments to the Constitution. More than a 
preponderance of the evidence supports the allegations of the complaint. The palpation test is 
sufficient to establish that a horse was sore. The issue as to whether a disqualification order 
should also be issued is not raised only because the violation occurred during the period when 
the Department was generally allowing the industry to police itself. 


Donald A. Tracy, for Complainant. 

Paul D. Priamos, Chino, CA, for Respondents. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. § 1821 et seq.). On August 9, 1990, Chief 
Administrative Law Judge Victor W. Palmer (ALJ) filed an initial Decision 
and Order in which he found that respondent Sparkman entered a horse for 
showing, and showed the horse, at Pomona, California, and respondent 
McCook, one of the owners, permitted the entry and showing of the horse, 
while the horse was sore. The ALJ assessed civil penalties of $1,000 against 
each respondent. 

On September 12, 1990, respondents appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
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to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).’ The case 
was referred to the Judicial Officer for decision on December 11, 1990. 
Oral argument before the Judicial Officer, which is discretionary (7 C.F.R. 


§ 1.145(d)), was requested by respondents, but is denied inasmuch as the case 
has been fully briefed, many similar cases have been decided, and oral 


argument would appear to serve no useful purpose. 

Upon a careful consideration of the record in this case, the initial Decision 
and Order is adopted as the final Decision and Order, except that the 
effective date is changed in view of the appeal. Additional conclusions by the 
Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary administrative proceeding under the Horse Protection 
Act of 1970, as amended (15 U.S.C. §§ 1821-1831). It was instituted by a 
complaint filed on September 30, 1988, by the Acting Administrator of the 
Animal and Plant Health Inspection Service (APHIS), charging Respondents 
Bill McCook and Susan Jenkinson, as owners, and Respondent Pat Sparkman, 
as the trainer, with entering or permitting the entry of a sore horse in a horse 
show and showing or allowing the showing of the horse, in violation of 
15 U.S.C. § 1824(2)(B), (D). 

Respondents filed answers denying the complaint’s allegations. 
Respondent Susan Jenkinson later entered into a Consent Decree by which 
she agreed, without admitting or denying the charges, to incur disqualification 
from participation in horse shows, sales, exhibitions, or auctions for 1 year. 

On March 14, 1990, an oral hearing was held in respect to the charges 
against the remaining respondents, McCook and Sparkman. Complainant was 
represented by Donald A. Tracy, attorney. Respondents were represented by 
their attorney, Paul D. Priamos. Briefing was completed on June 28, 1990. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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Upon consideration of the record evidence and the proposed findings, 
conclusions, and briefs filed by the parties, I have concluded that Respondents 
Pat Sparkman and Bill McCook violated the Act and that an order should be 
entered assessing a $1,000 civil penalty against each of them individually. 

Any proposed finding or conclusion not incorporated as part of those that 
follow has been denied as not in accordance with the credible, relevant, and 
material evidence of record. 


Findings of Fact 


1. Respondent Pat Sparkman is an individual whose mailing address is 
26880 Hostettler Road, Corona, California 91719. 

2. Respondent Bill McCook is an individual whose mailing address is 
31593 Aqua Cate Road, San Juan Capistrano, California 92675. 

3. At all times material herein, Respondent Pat Sparkman was the trainer 
of the horse known as "Eb’s Country Squire" which he entered and rode as 
Entry No. 99, in Class No. 37, on October 19, 1985, at the 23rd Annual 
California Celebration Horse Show in Pomona, California. 

4. At all times material herein, Respondent Bill McCook was an owner 
of "Eb’s Country Squire" which he permitted Mr. Sparkman to enter and show 
at the 23rd Annual California Celebration Horse Show on October 19, 1985. 

5. Respondent Bill McCook, upon retaining Mr. Sparkman as the horse’s 
trainer, instructed him not to show or enter the horse in a show if it was sore. 

6. The clerical entry form for the horse in the show was signed by 
Respondent Pat Sparkman as its trainer. 

7. On October 19, 1985, Mr. Sparkman presented the horse to the DOP, 
Mr. Hartman, for pre-show examination. 

8. Mr. Hartman, the DOP, did not find the horse sore. 

9. Dr. Gary Brickler and Dr. Clifford Wetzler, veterinarians experienced 
in the examination of animals for evidence of violations of the Horse 
Protection Act, were assigned to attend the show as part of the enforcement 
of the Act by APHIS. 

10. One of APHIS’ purposes in attending shows to enforce the Act is 
to monitor and instruct DOP’s. 

11. Drs. Brickler and Wetzler were in the same small, open inspection 
area as the DOP. 

12. After the DOQP’s pre-show examination, Dr. Wetzler examined the 
horse and found it to experience pain in both of its front legs in specifically 
defined spots. 
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13. After Dr. Wetzler’s examination, Dr. Brickler examined the horse 
and also found the horse to experience pain in its front feet. 

14. Drs. Brickler and Wetzler each found the same painful areas on the 
horse’s legs. 

15. The veterinarians advised the DQP of their findings, but he 
persisted in his opinion that it was not sore and did not disqualify it. 
Respondents were not advised, at that time, of the veterinarians’ findings, and 
Mr. Sparkman rode and showed the horse in competition. 

16. The veterinarians directed that the horse was to be returned to the 
inspection station for a post-show examination immediately following its class. 

17. After the horse competed in the show event, Mr. Sparkman brought 
the horse back to the inspection station where Drs. Brickler and Wetzler again 
examined it. 

18. Both doctors again found the horse to be in pain and agreed on the 
locations where they found the pain (CX 1, CX 3, CX 4; Tr. 121-123). 

19. Dr. Morely Cook, then head of the Horse Protection Act Program 
and a highly experienced veterinarian, observed the examinations conducted 
by Drs. Brickler and Wetzler and saw the horse exhibit marked indicia of 
pain. 

20. The veterinarians instructed Mr. Hartman, the DOP, to examine the 
horse. Following his examination, Mr. Hartman again failed to find the horse 
sore. 

21. Various trainers and horsemen testified on respondents’ behalf and 
stated that in their opinions, the horse was not sore when examined by the 
APHIS veterinarians. 

22. The horse had been trained in action devices and wore action 
devices in the show. The pain experienced by the horse was most probably 
caused by the action devices. 

23. After the second inspection by the APHIS veterinarians, Mr. 
Sparkman was informed by Dr. Brickler that they had found the horse to be 
sore. 

24. Respondent Bill McCook first learned that the APHIS veterinarians 
had found the horse to be sore about an hour after it had been shown. He 
called his own veterinarian, Dr. Derrek Brook, to come to the barn and 
examine the horse. 

25. Dr. Derrek Brook responded to the call and examined the horse. 
At the time he examined it, more than an hour after the show, he did not find 
it to be sore. 
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26. The decision by APHIS officials to institute disciplinary proceedings 
against respondents was precipitated by the refusal of the DOP to charge the 
respondents under the authority then vested in horse show operators. In 1985, 
APHIS would customarily defer to the authority of show operators and their 
personnel in the sanctioning of those found to have sored a horse. If the 
DOP had found the horse was sore and charged respondents before the event, 
respondents would have each faced a maximum sanction of a 2-week 
disqualification from participation in horse shows; if the DOP had found the 
horse was sore and charged respondents after the event, they would have each 
faced a maximum sanction of a 30-day suspension from such participation. 


Conclusions 


1. On October 19, 1985, Respondent Pat Sparkman, in violation of section 
5(2)(B) of the Act (15 U.S.C. 1824(2)(B)), entered for the purpose of showing 
or exhibiting the horse known as "Eb’s Country Squire" as Entry No. 99, in 
Class No. 37, at the 23rd Annual California Celebration Show in Pomona, 
California, while the horse was sore. 

2. On October 19, 1985, Respondent Pat Sparkman, in violation of section 
5(2)(A) of the Act (15 U.S.C. 1824(2)(A)) showed or exhibited the horse as 
Entry No. 99, in Class No. 37, in the show while it was sore. 

3. On October 18, 1985, Respondent Bill McCook, in violation of section 
5(2)(D) of the Act (15 U.S.C. 1824(2)(D)), permitted the entry and the 
showing or exhibiting of the horse as Entry No. 99, in Class No. 37, in the 
show while it was sore. 

4. Upon taking into account the nature, circumstances, extent, and gravity 
of the prohibited conduct and each respondent’s degree of culpability; the fact 
that this was a first offense for each of them; their ability to each pay a civil 
penalty; the effect of the sanction on the ability of each to continue to do 
business; and all other matters justice has required me to consider, I have 
determined that the appropriate civil penalty for each to pay is $1,000. I have 
further determined that it would not be just or appropriate to impose any 
additional sanction against either respondent. 


Pertinent Statutory Provisions 
15 U.S.C. § 1821(3) provides in part: 


(3) The term "sore" when used to describe a horse means that-- 
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(D) any... substance or device has been used by a person on 
any limb of a horse or a person has engaged in a practice involving a 
horse, and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not include 
such an application, infliction, injection, use or practice in connection 
with the therapeutic treatment of a horse by or under the supervision 
of a person licensed to practice veterinary medicine in the State in 
which such treatment was given. 


15 U.S.C § 1824 states in part: 
The following conduct is prohibited: 
(2) The (A) showing or exhibiting, in any horse show or horse 


exhibition, of any horse which is sore, (B) entering for the purpose of 
showing or exhibiting in any horse show or horse exhibition, any horse 


which is sore, . . . and (D) allowing any activity described in clause (A), 
(B), or (C) respecting a horse which is sore by the owner of such 
horse. 


15 U.S.C. § 1825(b) states: 


(b)(1) Any person who violates section 1824 of this title shall be 
liable to the United States for a civil penalty of not more than $2,000 
for each violation.... The amount of such civil penalty shall be 
assessed by the Secretary by written order. In determining the amount 
of such penalty, the Secretary shall take into account all factors relevant 
to such determination, including the nature, circumstances, extent, and 
gravity of the prohibited conduct and, with respect to the person found 
to have engaged in such conduct, the degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do 
business, and such other matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
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review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the United 
States Court of Appeals for the District of Columbia Circuit by filing 
a notice of appeal in such court within 30 days from the date of such 
order and by simultaneously sending a copy of such notice by certified 
mail to the Secretary. The Secretary shall promptly file in such court 
a certified copy of the record upon which such violation was found and 
such penalty assessed, as providing in section 2112 of title 28. The 
findings of the Secretary shall be set aside if found to be unsupported 
by substantial evidence. 


(3) If any person fails to pay an assessment of a civil penalty 
after it has become a final and unappealable order, or after the 
appropriate court of appeals has entered final judgment in favor of the 
Secretary, the Secretary shall refer the matter to the Attorney General, 
who shall recover the amount assessed in any appropriate district court 
of the United States. In such action, the validity and appropriateness 
of the final order imposing the civil penalty shall not be subject to 
review. 


(4) The Secretary may, in his discretion, compromise, modify, or 
remit, with or without conditions, any civil penalty assessed under this 
subsection. 


15 U.S.C. 1825(c) provides in part: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final order under such 
subsection assessing a civil penalty for any violation of any provision of 
this chapter or any regulation issued under this chapter may be 
disqualified by order of the Secretary, after notice and an opportunity 
for a hearing before the Secretary, from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, or horse 
sale or auction for a period of not less than one year for the first 
violation and not less than five years for any subsequent violation. . . . 


15 U.S.C. 1825(d)(5) states: 
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(5) In any civil or criminal action to enforce this Act or any 
regulation under this Act a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs. 


Discussion 


Congress found that the "soring of horses is cruel and inhumane" and that 
“horses shown or exhibited which are sore, where such soreness improves the 
performance of such horse, compete unfairly with horses which are not sore." 
15 U.S.C. § 1822. 

Congress therefore made it unlawful to (1) show or exhibit a horse which 
is sore; (2) enter for the purpose of showing or exhibiting in a horse show a 
horse which is sore; or (3) to allow either activity. 15 U.S.C § 1824. 

The term “sore” is defined as encompassing the use of any substance or 
practice which results in a horse suffering physical pain or distress; 
inflammation; or lameness when walking, trotting, or otherwise moving. 15 
USS.C. § 1821. 

In addition to criminal sanctions, Congress provided for administrative 
sanctions to be imposed by the Department of Agriculture, after an 
opportunity for a hearing. These administrative sanctions include civil 
penalties of not more than $2,000 per violation and disqualification from 
participation in horse shows for a period of not less than 1 year for the first 
violation and not less than 5 years for any subsequent violation. 

Therefore, when Bill McCook decided to purchase a Tennessee Walking 
Horse, he subjected himself to a statute which holds serious consequences for 
those who violate its provisions. 

In his defense, McCook testified, and Pat Sparkman confirmed, that he 
told Sparkman, his horse’s trainer, not to show the horse if sore. There is no 
evidence that McCook had personal knowledge that his horse was sore when 
it was shown on October 19, 1985. Moreover, the DOP who examined the 
horse before the show did not find it to be sore. 

In the Eighth Circuit, these circumstances would exonerate Mr. McCook. 
See Burton v. United States, 683 F.2d 280 (8th Cir. 1982). However, for the 
reasons stated in Stamper, 41 Agric. Dec. 1935, 1940-1949 (1982), and 
McConnell, 44 Agric. Dec. 712 (1985), vacated in part, Nos. 85-3259, 3267, 
3276 (6th Cir. Dec. 5, 1985), the Department has confined the application of 
Burton to cases subject to the Eighth Circuit’s jurisdiction. An appeal of this 
case would be in the Ninth Circuit. 





610 HORSE PROTECTION ACT 


As interpreted by the Department in past cases, the Act requires that an 
owner be held accountable if he allows his horse to be shown or exhibited and 
it is later determined that the horse was sore. Otherwise, it is reasoned, no 
owner could ever be found liable when a horse is found to be sore. 
Accountability under the Act would be restricted to trainers. The owners, 
who profit most from the exhibition of horses their trainers have sored, would 
effectively be exempt from the provisions of the Act. Thus, the Act’s purpose 
of deterring soring at the direction of owners would be frustrated. Effective 
deterrence of owners is especially important given the effects of soring upon 
the market for Tennessee Walking Horses and, ultimately, upon the integrity 
of the breed. When a sored horse competes, it does so to the disadvantage 
of those owners whose horses have not been sored to improve their 
performance; and when a sored horse wins, its market value, and, eventually, 
that of its progeny, unfairly increases to the detriment of owners of unsored 
horses. See Stamper, 42 Agric. Dec. 20, 53-55 (1983) [, aff'd, 722 F.2d 1483 
(9th Cir. 1984)]. 

The reasoning behind the Department’s rejection of Burton is valid and 
consistent with the purposes of the Act. Respondent has marshalled neither 
evidence nor argument to show that this reasoning is unsound in the 
circumstances of this case. 

Here, both APHIS veterinarians found the horse in question to be sore on 
two separate examinations of it, both before and after the show. Their 
testimony is accepted as more credible, expert, and trustworthy than that given 
by the DQP, other owners and trainers called by the respondents, or the 
private veterinarian who saw the horse over an hour after it was shown. 

In Thorton, 41 Agric. Dec. 870, 878-79, 890-94 (1982), aff'd, 715 F.2d 1508 
(11th Cir. 1983), a later examination by a private veterinarian was similarly 
given less weight than the more contemporaneous examination by two APHIS 
veterinarians. 

The fact that the APHIS veterinarians could not pinpoint the exact cause 
of the horse’s soreness is of no consequence under the Act. As stated in 
Gray, 41 Agric. Dec. 253, 254-255 (1982): 


It is not a necessary part of complainant’s proof for the Department’s 
veterinarians to guess or determine accurately the exact procedure used 
to sore a horse, e.g., whether by chains, chemicals or a combination of 
both. It is sufficient if the proof adequately demonstrates that the 
horse was sore. [Footnote omitted.] 
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The proof was sufficient in this case. However, as will be later discussed, 
the horse was apparently not very sore, and this fact, along with others, 
militates against the imposition of very harsh sanctions. 

Respondents’ brief advances an argument that appears wholly misplaced. 
They point out that the Department’s enforcement efforts are primarily 
directed against the soring of Tennessee Walking Horses and argue that 
because no case has ever been pressed involving any other kind of horse, the 
Department is discriminating against owners of Tennessee Walking Horses in 
violation of the fifth and fourteenth amendments to the United States 
Constitution. 

This unusual argument is simply answered by the fact that the soring 
techniques proscribed by the Horse Protection Act are used primarily on 
Tennessee Walking Horses. The legislative history of the Act pertains 
exclusively to the soring of this breed and indicates that the Act was designed 
specifically to protect this type of horse. H.R. Rep. No. 1597, 91st Cong., 2d 
Sess., reprinted in 1970 U.S. Code Cong. & Admin. News 4870-4872. 
Tennessee Walking Horses are judged on the basis of their performance of 
the "big lick," a stride that, unfortunately, can be improved by inflicting so 
much pain in a horse’s forefeet that it prefers to hold them high rather than 
let them touch the ground. The reliable testimony of Dr. Cook, a former 
head of the APHIS Horse Protection Program, indicates that performance 
standards based upon gait--and the corresponding training techniques--are 
generally associated with Tennessee Walking Horses and racking horses. The 
testimony further indicates that the Department’s enforcement resources are 
limited and are directed at Tennessee Walking Horses and racking horses 
because soring of other breeds of horses is not a significant problem. Tr. 171. 
APHIS has therefore properly focused on Tennessee Walking Horses and 
racking horses in its enforcement of the Act. 

In support of respondents’ argument, counsel has cited a single Federal 
case, Maxwell v. Dow, 176 U.S. 581 (1899). The case is inapposite, as it 
concerned the need for uniform indictment procedures by States in criminal 
matters. There has been no showing here of any equivalent absence of 
uniform procedure in prosecuting those who have been found to have violated 
the Act. 

The most troubling part of this case is that respondents would have been 
subject only to a rather trifling penalty had the DOP accepted instruction from 
the APHIS veterinarians and cited respondents under the authority vested in 
horse show operators. In 1985, it was APHIS policy not to cite anyone 
proceeded against by horse show operators under the authority granted them 
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pursuant to the DQP program. After the DQP program had been 
professionalized to permit the industry to police itself, APHIS had largely 
refrained from direct enforcement of the Horse Protection Act. Subsequently, 
these self-policing activities were re-evaluated and found insufficient. The 
more vigorous standards currently applied by APHIS to detect soring were 
reimposed at just about the time of the horse show at issue in this proceeding. 
Obviously, the DQP in this case must have been using palpation techniques 
and reaction standards less stringent than those employed by the APHIS 
veterinarians. 

I have found no satisfactory reason for imposing 1-year disqualifications 
and $2,000 civil penalties against each respondent as complainant has 
proposed. 

A civil penalty of $1,000 against each of them individually appears to be 
more appropriate. This is the first offense for each. The condition of the 
horse, owned by McCook and trained by Sparkman, was apparently no worse 
than that of the many others the DOP had been passing as sound. Future 
violations by either respondent should be effectively deterred by the fact that 
a subsequent violation would subject them to a minimum 5-year 
disqualification from participation in horse shows. 

Accordingly, the following Order is being entered. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondents contend that the evidence does not adequately support the 
ALJ’s findings of fact, but an examination of the record in this proceeding 
reveals that there is much more than a preponderance of the evidence to 
support the allegations of the complaint, which is all that is required.” 

Respondents contend, in particular, that the palpation test is insufficient 
to establish that a horse was sore, within the meaning of the Act. But ample 
precedent exists for finding that a horse was sore, based on the horse’s 
reaction to palpation by the Department’s veterinarians, without any 
thermovision or other evidence. See, e.g., In re Purvis, 38 Agric. Dec. 1271, 


*See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n.5S (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 
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1274-79 (1979); In re Whaley, 35 Agric. Dec. 1519, 1523 (1976). As stated in 
Purvis, supra, 38 Agric. Dec. at 1273-74: 


Both veterinarians determined that the horse was sored primarily 
because mild or light palpation of the pastern area of each front foot 
revealed a sensitive spot about the size of a dime on the medial surface 
of the bulb of the heel on the rear portion of each front foot. The 
sensitive spots were almost identically located on each foot, and were 
in the exact spot where the collar worn on the feet during the Show 
would "bang" as the feet moved up and down. 


In In re Whaley, supra, 35 Agric. Dec. at 1523, it is stated: 


Respondent Groover testified that the horse was not sored. In 
addition, the respondents argued that complainant did not use a swab 
test, photographs or thermographs. . . 


SAs held in In re A.S. Holcomb, HPA Doc. No. 18, 35 Agr Dec 
[1165, 1167] (decided July 26, 1976), the professional opinion of a 
Department veterinarian based on his physical examination of a horse 
is sufficient to support a finding that a horse was sored. 


In In re Gray, 41 Agric. Dec. 253, 254-55 (1982), it is stated: 


Experience in many Horse Protection Act cases over the years 
demonstrates that many horses which have been sored show evidence 
of pain only on the anterior portion of the legs or only on the posterior 
portion of the legs. This is not unusual and does not discredit evidence 
that the horse was sore. It is not a necessary part of complainant’s 
proof for the Department’s veterinarians to guess or determine 
accurately the exact procedure used to sore a horse, e.g., whether by 
chains, chemicals or a combination of both. It is sufficient if the proof 
adequately demonstrates that the horse was sore. [Footnote omitted.] 
Moreover, the statute raises a presumption that a horse is sore "if it 
manifests abnormal sensitivity or inflammation in both of its forelimbs 
or both of its hindlimbs" (15 U.S.C. § 1825(d)(5)). There is no 
requirement that the horse manifest abnormal sensitivity on both the 
anterior and posterior surfaces of its forelimbs or hindlimbs. 
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In In re Holcomb, 35 Agric. Dec. 1165, 1167 (1976), it is stated: 


It is to be expected that in many, if not most, cases under the Horse 
Protection Act, the only evidence of soring will be the expert opinion 
of a veterinarian who testifies on the basis of his observation or 
examination that in his professional opinion, a particular horse was 
sored by the use of some chemical or mechanical agent, for the 
purpose of affecting its gait. It should be further expected that the 
veterinarian will frequently not be able to tell whether the soring agent 
used was mechanical, or chemical, or both. Unless this remedial 
statute is to be rendered sterile, the Government should not be 
required to prove the soring device or agent applied in a particular 
case. 


As to respondents’ other contentions on appeal, I agree with the ALJ’s 
views and the views expressed in Complainant’s Reply to Respondents’ 
Appeal. 

A final word should be said about the absence of a disqualification order 
in this case. It is explained at length in Jn re Thornton, 41 Agric. Dec. 870, 
913-24 (1982), aff'd, 715 F.2d 1508 (11th Cir. 1983), that a disqualification 


period for first time offenders of one year will normally be imposed against 

horse owners and trainers who enter, or permit the entry of, a sore horse. I 

am not raising the issue sua sponte as to whether the sanction should include 

disqualification orders only because the violation occurred during the period 

when the Department was generally allowing the industry to police itself. 
For the foregoing reasons, the following order should be issued. 


Order 


1. Respondent Bill McCook is assessed a civil penalty of $1,000. 

2. Respondent Pat Sparkman is assessed a civil penalty of $1,000. 

3. The civil penalty shall be paid by each respondent by certified check or 
money order, made payable to the Treasurer of the United States, which shall 
be forwarded to Donald A. Tracy, Office of the General Counsel, Room 2014- 
South Building, United States Department of Agriculture, 
Washington D.C. 20250-1400, within 30 days from the date of service of this 
order on said respondent. 
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NONPROCUREMENT DEBARMENT AND SUSPENSION 


In re: CHARLES R. BOBKIEWICZ and BETTY L. BOBKIEWICZ. 
DNS Docket No. 91-01. 
Decision and Order filed February 26, 1991. 


Failure to report income and assets - Theft of government property - Admission of material 
allegations. 


Defendants admitted to failing to report all of their income and assets to FmHA when applying 
for an interest credit subsidy. Such action alone is sufficient to justify the debarment of both 
defendants. Additionally, Mrs. Bobkiewicz had previously pled guilty to one count of conflict 
of interest and two counts of theft of government property. Defendants’ contention that they 
are being unfairly persecuted is without merit and the three-year debarment period is fully 
justified by the circumstances. 


LaVerne Ausman, Suspending Official. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, in 
disposition of respondents’ appeal of their debarment by a USDA agency, 
under the governmentwide system for nonprocurement debarment and 
suspension, as implemented by 7 C.F.R. §§ 3017.100-.515 (1990). On 
December 27, 1990, respondents filed this appeal of the November 21, 1990 
decision by the suspending official, LaVerne Ausman, Farmers Home 
Administration ("FmHA"), United States Department of Agriculture 
("USDA"), which debarred respondents from participating in government 
programs of federal financial and nonfinancial assistance and benefits for a 
period of three years.’ The bases for the debarment actions are respondents’ 
failure to report all income and assets to FmHA to calculate interest credit 


‘7 C.F.R. §3017.100 states that "Executive Order 12549 provides that to the extent permitted 
by law, Executive departments and agencies shall participate in a governmentwide system for 
nonprocurement debarment and suspension. A person who is debarred or suspended shall be 
excluded from Federal financial and nonfinancial assistance and benefits under Federal programs 
and activities. Debarment or suspension of a participant in a program by one agency shall have 
governmentwide effect." 
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subsidies, and Betty Lou Bobkiewicz’ guilty pleas entered in March 1989, to 
one count of conflict of interest and two counts of theft of government 
property. 

These debarment proceedings were instituted by FmHA pursuant to 7 
C.F.R. § 3017.314. The debarment of Mrs. Bobkiewicz was under 7 C.F.R. 
§§ 3017.305(a)(3) and (4) and 3017.305(d)*; debarment of Mr. Bobkiewicz 
was under 7 C.F.R. § 3017.305(d). On September 10, 1990, the suspending 
official sent a Notice of Proposed Debarment to each respondent, setting forth 
the Government’s reasons for taking such action and its consequences. 

Respondent, Betty Lou Bobkiewicz, sent a letter dated October 9, 1990, to 
the suspending official contesting her proposed debarment and challenging the 
proposed time period for her debarment sought by FmHA. However, she 
admitted to failing to report income and assets as charged in the Notice of 
Proposed Debarment. Respondent, Charles R. Bobkiewicz, also sent a letter 
dated October 9, 1990, to the suspending official contesting his proposed 
debarment and incorporating by reference any defenses made by his wife in 
her response. 

On November 21, 1990, individual Notices of Debarment were sent to each 
respondent. 

The Notice of Debarment to Betty Lou Bobkiewicz states that the 
debarment action was the result of (1) her guilty pleas entered in March 1989, 
to one count of conflict of interest and two counts of theft of government 
property; and (2) her failure to report all income and assets to FmHA for use 
in calculating her interest credit subsidy. 


27 CF.R. § 3017.30S states in pertinent part: 

Debarment may be imposed in accordance with the provisions of §§ 3017.300 through § 
3017.314 for: 

(a) Conviction of or civil judgment for: 


(3) Commission of embezzlement, theft, forgery, bribery, falsification or destruction of 
records, making false statements, receiving stolen property, making false claims, or obstruction 
of justice; or 

(4) Commission of any other offense indicating a lack of business integrity or business 
honesty that seriously and directly affects the present responsibility of a person.... 


(d) Any other cause so serious or compelling a nature that it affects the present 
responsibility of a person. 
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The Notice of Debarment to Charles R. Bobkiewicz states that the 
debarment action was the result of his failure to report all income and assets 
to FmHA for use in calculating his interest credit subsidy. 

Respondents filed this joint appeal pro se which was received by the 
hearing clerk on December 27, 1990. 

On January 14, 1991, I entered a ruling establishing the procedural 
requirements governing this appeal. 

Pursuant to the ruling, FmHA filed its response to the appeal petition and 
a copy of the administrative record on January 31, 1991. Respondents filed 
a reply brief on February 14, 1991. 


Conclusion 


The administrative record fully supports the three-year debarment of each 
respondent. Moreover, respondents have admitted all of the material 
allegations upon which their debarments were based. Consequently, the 
three-year debarment of each respondent set forth by the debarring official in 
the Notices of Debarment, are upheld. 


Discussion 


In March 1989, Betty Lou Bobkiewicz pleaded guilty to one count of 
conflict of interest and two counts of theft of government property. Mrs. 
Bobkiewicz’ guilty pleas were the result of a departmental investigation‘ 


* The plea agreement, signed on March 27, 1989, resulted in a judgment against 
Mrs. Bobkiewicz in United States of America v. Betty Lou Bobkiewicz, Case No. 89-75-MA, U.S. 
Dist. Ore., May 23, 1989. 


“ The investigation resulted from a report by a FmHA employee of questionable payments 
for which Mrs. Bobkiewicz was the responsible contracting official. The investigation resulted 
in her discharge and her prosecution. Her debarment is based on her subsequent conviction in 
March 1989. During the course of the investigation evidence was obtained showing that she and 
her husband had also failed to report at least $10,800 of income as was required of persons 
receiving interest credit subsidies under a FmHA program to help the needy pay the mortgages 
on their FmHA-financed homes. These are the sole facts upon which the debarments are based. 
In their appeal and response to the record filed, respondents have disputed the pertinence of 
various other facts ascertained during the investigation. However disquieting those facts are, 
they are not the basis for the debarments or their affirmance, and respondents’ arguments are 

(continued...) 
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indicating the misappropriation of several thousand dollars by Mrs. 
Bobkiewicz while working as the FmHA Assistant County Supervisor at 
Dallas, Oregon. Mrs. Bobkiewicz’ conviction is sufficient to satisfy the terms 
of 7 C.F.R. § 3017.305(a)(3) as it specifically involved the theft of government 
property. Mrs. Bobkiewicz is no longer employed by FmHA in any capacity, 
and there is a lack of legal authority on whether her conviction meets the 
elements of 7 C.F.R. § 3017.305(a)(4) which applies only when there is the 
commission of an offense indicating a lack of business integrity or business 
honesty that seriously affects a person’s present responsibility. FmHA, 
however, does not have to show that both provisions of the regulation are 
applicable, and there is sufficient basis for Mrs. Bobkiewicz’ debarment under 
7 C.F.R. § 3017.305(a)(3) alone. The record also indicates, and indeed Mrs. 
Bobkiewicz has admitted, that she and her husband failed to report at least 
$10,800 of income received from August 1985 to June 1986 for use in 
calculating their interest credit subsidy. This action is sufficient to merit the 
debarment of both Mr. and Mrs. Bobkiewicz under 7 C.F.R. § 3017.305(d). 

While respondents claim that they are the first people in Dallas, Oregon 
to be debarred for failing to report all of their income on an interest credit 
subsidy application and that such infractions occur commonly and are ignored, 
this does not change the fact that they have violated the regulations. The 
government has the legal right to actively pursue a policy of nonprocurement 
debarment on these grounds which it may institute at any time. Indeed, the 
system for nonprocurement debarment and suspension has only been in effect 
since January 30, 1989. The fact respondents are the first to be successfully 
debarred does not indicate that such debarment is either inappropriate or in 
any sense unfair. 

Respondents’ actions are directly related to the type of assistance they wish 
again to receive: to avoid being responsible for the full amount of their 
mortgage payments. Mrs. Bobkiewicz was empioyed by FmHA in a position 
of trust at the time she committed the acts that led to her subsequent 
conviction. FmHA must have the ability to enforce its regulations against its 
borrowers. If the behavior of the Bobkiewiczs were simply overlooked, future 
loan applicants may follow the Bobkiewicz example and also disregard FmHA 
regulations. Additionally, other FmHA employees may be induced to use 


‘(...continued) 
therefore inappropriate. 
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their positions to defraud their employer believing they will still be eligible for 
FmHA benefits. For these reasons I have decided that the actions taken by 
FmHA in this proceeding are fully supported by the record, are in accordance 
with the language of the regulations, and are in no sense arbitrary or 
capricious. This decision affirming the debarments is not based in any way on 
acts or deeds by Mr. and Mrs. Bobkiewicz which were found as part of the 
record that concerned past conduct other than the 1989 conviction of Mrs. 
Bobkiewicz or the failure of respondents to disclose all pertinent financial data 
in their past applications for interest credit subsidies, since these other acts or 
deeds have not been cited by FmHA as grounds for their debarment. The 
viability of the FmHA mortgage program, including the interest credit subsidy, 
is dependent upon participants providing complete and _ trustworthy 
information. Many people who have not engaged in deceitful practices and 
whose financial circumstances are such that they could be participants are not 
eligible for the interest credit programs. I have concluded that the agency 
action regarding respondents, who have shown themselves to be untrustworthy, 
is an appropriate way to ensure that only deserving candidates receive the 
benefits of this program and that the integrity of the program remains intact. 


Order 


It is hereby ordered that: 

1. The three-year debarment of Betty Lou Bobkiewicz is affirmed. 

2. The three-year debarment of Charles R. Bobkiewicz is affirmed. 

This order shall take effect immediately. This decision and order is final 
and not appealable within the Department. 7 C.F.R. § 3017.515(d) (1990). 

Copies of this Decision and Order shall be served upon the parties. 
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In re: KAM FUNG ENTERPRISES, INC. 
P.Q. Docket No. 90-31. 
Decision and Order filed March 1, 1991. 


Exportation of American ginseng without permit — Failure to file timely answer constitutes 
admission of allegations and waiver of hearings — Civil penalty. 


The Judicial Officer affirmed Judge Baker’s (ALJ) order assessing a civil penalty of $375 against 
respondent under the Endangered Species Act of 1973, as amended, on the basis of Jn re 


Kaplinsky. 


Jeffrey D. Kirmsse, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal’ by respondent from an initial Decision and Order by 
an Administrative Law Judge (attached as Appendix A) under the 
Endangered Species Act of 1973, as amended (16 U.S.C. § 1540(a)). The case 
is governed by the principles set forth in In re Kaplinsky, 47 Agric. Dec. 613 


(1988), attached as Appendix B. Accordingly, the following order (which is 
the order that must be complied with, rather than the ALJ’s order) should be 
issued in this case. 


Order 


Respondent, Kam Fung Enterprises, Inc., is hereby assessed a civil penalty 
of $375, which shall be payable to the "Treasurer of the United States" by a 
certified check or money order, and which shall be forwarded to: 


The document filed by respondent does not meet all of the requirements for an appeal, but 
it will be accepted as an appeal since it is now too late for respondent to file any further appeal. 





KAM FUNG ENTERPRISES, INC. 
50 Agric. Dec. 620 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 90-31. 
APPENDIX A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


DEFAULT DECISION AND ORDER 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Regulations governing the Endangered Species Act of 
1973, as amended (50 C.F.R. § 17.1 et seg. and 50 C.F.R. § 23.1 et seq.), 


hereinafter referred to as the Regulations, in accordance with the Rules of 
Practice set forth in 7 C.F.R. § 1.130 et seg. and § 380.1 et seq. 

This proceeding was instituted by a Complaint, filed on July 25, 1990, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The Complaint alleged that on or about 
December 1, 1989, at John F. Kennedy International Airport, Jamaica, New 
York, the Respondent presented for export from the United States into Hong 
Kong a shipment of American ginseng, in violation of 50 C.F.R. § 23.15(a), 
because American ginseng is an endangered plant species and the Respondent 
did not present a valid export permit or certificate, as required. 

The Complaint was served upon the Respondent by certified mail on 
July 30, 1990. Said Complaint was returned to the Department of 
Agriculture’s Hearing Clerk’s Office, marked "Unclaimed," on September 11, 
1990. Pursuant to section 1.147(b) of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.147(b)), the Complaint was remailed to the 
Respondent by regular, first-class mail on September 12, 1990. The 
Respondent has failed to file a response to the Complaint within the time 
provided by section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)). 
In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
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1.136(c)), such failure to deny or otherwise respond to an allegation in the 
Complaint is deemed, for the purposes of this proceeding, an admission of 
said allegation. 

In view of the aforementioned facts, the Respondent is deemed to have 
admitted the material allegations in the Complaint, and, therefore, has waived 
its right to a hearing, pursuant to section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). This Default Decision and Order, therefore, is issued 
pursuant to sections 1.136 and 1.139 of the Rules of Practice (7 C.F.R. §§ 
1.136 and 1.139). 

Accordingly, the material facts alleged in the Complaint, which Respondent 
is deemed to have admitted, are adopted and set forth herein as the Findings 
of Fact. 


Findings of Fact 


1. Kam Fung Enterprises, Inc., hereinafter referred to as the Respondent, 
is a corporation doing business in the State of New York, with a mailing 
address of 135-23 Northern Boulevard, Flushing, New York 11354. 

2. On or about December 1, 1989, at John F. Kennedy International 
Airport, Jamaica, New York, the Respondent presented for export from the 
United States into Hong Kong a shipment of American ginseng, in violation 
of 50 C.F.R. § 23.15(a), because American ginseng is an endangered plant 
species and the Respondent did not present a valid export permit or 
certificate, as required. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, the 
Respondent has violated the Endangered Species Act of 1973, as amended (16 
U.S.C. § 1531 et seq.), and the Regulations (50 C.F.R. § 17.1 et seg. and 50 
C.F.R. § 23.1 et seq.) promulgated thereunder. Therefore, the following 
Order is issued: 


Order 


The Respondent, Kam Fung Enterprises, Inc., is hereby assessed a civil 
penalty of three hundred seventy five dollars ($375.00), which shall be payable 
to the "Treasurer of the United States" by a certified check or money order, 
and which shall be forwarded by the Respondent to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 90-31. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Default Decision and Order upon the Respondent, unless there is an appeal 
to the Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding (7 C.F.R. § 1.145). 


APPENDIX B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published herein.-Editor]} 


In re: SEA-LAND SERVICE, INC. 
P.Q. Docket No. 91-2. 
Decision and Order filed April 10, 1991. 


Consent decision — Civil penalty — Interlocutory appeal — Inspection of goods brought into 
United States from Okinawa, Japan. 


The Judicial Officer accepted an interlocutory appeal based on the refusal by Judge Kane (ALJ) 
to sign and issue a consent decision for civil penalties under the Federal Plant Pest Act and the 
Plant Quarantine Act of August 20, 1912, for violations of the Acts and regulations promulgated 
thereunder governing the movement of goods brought to the United States from Okinawa, 
Japan. The Judicial Officer issued the consent decision, but stated that the acceptance of the 
interlocutory appeal will not be regarded as a precedent. 


Jeffrey D. Kirmsse, for Complainant. 

RJ. Livingston, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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This is an administrative proceeding for the assessment of a civil penalty 
under the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg(b)), and the 
Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. § 163), for 
violating the regulations relating to inspection of goods that were brought into 
the United States from Okinawa, Japan (7 C.F.R. §§ 330.105(a), 352.10(a)). 
On April 2, 1991, complainant appealed from the failure of Administrative 
Law Judge Paul Kane (ALJ) to sign and issue a Consent Decision, attached 
as an Appendix to this decision. 

Although I would normally dismiss complainant’s appeal on the grounds 
that interlocutory appeals are not authorized by the Department’s Rules of 
Practice, the ALJ’s refusal to issue the Consent Decision and Order is based 
on his view as to a legal principle which he stated in 13 prior cases in the last 
few months, all of which were reversed by the Judicial Officer. See, e.g., In 
re Pacific Container Terminal, 49 Agric. Dec. 900 (Nov. 8, 1990). Accordingly, 
the following Order should be issued, based on the attached Consent 
Decision. The acceptance of this interlocutory appeal will not be regarded as 
a precedent in a contested proceeding. 


Order 


The respondent, Sea-Land Service, Inc., is hereby assessed a civil penalty 
of $375. This penalty shall be payable to the "Treasurer of the United States," 
by certified check or money order, and which shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North 6th Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 91-2. 
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APPENDIX 
CONSENT DECISION 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. 150aa-jj), and the Plant Quarantine Act, as amended (7 
USS.C. 151-154, 156-165, and 167) (The Acts), by a Complaint, filed by the 
Administrator of the Animal and Plant Health Inspection Service, alleging that 
the Respondent violated the Acts and Regulations promulgated thereunder (7 
C.F.R. 380.1 et seq. and 7 C.F.R. 1.130 et seq.). The parties have agreed that 
this proceeding should be terminated by entry of the Consent Decision set 
forth below. The parties have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this Consent 
Decision only, the Respondent admits specifically that the Secretary of the 
United States Department of Agriculture has jurisdiction in this matter, 
neither admits nor denies the remaining allegations in the Complaint, admits 
to the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in the proceeding 
contain findings and conclusions with respect to all material issues of fact, law, 
or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this Decision; and 

2. The Respondent also stipulates and agrees that the United States 
Department of Agriculture is the "prevailing party" in this proceeding, and 
waives any action against the United States Department of Agriculture under 
the Equal Access to Justice Act of 1980 (5 U.S.C. 504 et seq.) for fees and 
other expenses incurred by the Respondent in connection with this proceeding. 


Findings of Fact 


1. Sea-Land Service, Inc., is a corporation which does business in the 
State of California, and has a mailing address of P.O. Box 1251, 669 
Panorama Drive, Long Beach, California 90801. 

2. On or about February 21, 1990, at the port of Los Angeles, California, 
the Respondent off-loaded from the vessel “Sealand Pacific" various military 
household goods cargo which originated in Okinawa, Japan, and were 
consigned to New Orleans, Louisiana and Virginia Beach, Virginia. The 
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foreign arrival cargo was released by the Respondent without inspection by a 
United States Department of Agriculture inspector. 

3. On or about February 21, 1990, at the port of Los Angeles, California, 
the Respondent off-loaded from the vessel "Sealand Pacific" various military 
household goods cargo which originated in Okinawa, Japan, and which were 
consigned to New Orleans, Louisiana and Virginia Beach, Virginia. The 
Respondent removed the foreign arrival cargo from the Los Angeles, 
California port of first arrival without having said cargo subjected to 
inspection and clearance by a United States Department of Agriculture 
inspector. 


Conclusion 
The Respondent, having admitted the jurisdictional facts and having agreed 
to the provisions set forth in the following Order in disposition of this 
proceeding, such Order and Decision shall be issued. 


Order 


The Respondent, Sea—Land Service, Inc., is assessed a civil penalty of three 


hundred seventy-five dollars ($375.00). Such fine shall be payable to the 
"TREASURER OF THE UNITED STATES" by a certified check or money 
order, and shall be forwarded by the Respondent to: 


U.S. Department of Agriculture 
Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 91-2. 

This Order shall become effective on the day upon which service of this 
Order is made upon the Respondent. 
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In ree NORTH AMERICA PRODUCE CORP. 
P.Q. Docket No. 91-5. 
Decision and Order filed April 10, 1991. 


Consent decision — Civil penalty — Interlocutory appeal — Movement of Florida grapefruit 
to Virgin Islands. 


The Judicial Officer accepted an interlocutory appeal based on the refusal by Judge Kane (ALJ) 
to sign and issue a consent decision for civil penalties under the Federal Plant Pest Act and the 
Plant Quarantine Act of August 20, 1912, for violations of the Acts and regulations promulgated 
thereunder governing the movement of Florida grapefruit to the Virgin Islands. The Judicial 
Officer issued the consent decision, but stated that the acceptance of the interlocutory appeal 
will not be regarded as a precedent. 


James D. Holt, for Complainant. 

Jerome Cooper, Fort Lauderdale, FL, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg(b)), and the 
Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. § 163), for 
two violations of the regulations relating to Florida grapefruit moved to the 
Virgin Islands (7 C.F.R. § 301.75 et seq.). On April 4, 1991, complainant 
appealed from the failure of Administrative Law Judge Paul Kane (ALJ) to 
sign and issue a Consent Decision, attached as an Appendix to this decision. 

Although I would normally dismiss complainant’s appeal on the grounds 
that interlocutory appeals are not authorized by the Department’s Rules of 
Practice, the ALJ’s refusal to issue the Consent Decision and Order is based 
on his view as to a legal principle which he stated in 13 prior cases in the last 
few months, all of which were reversed by the Judicial Officer. See, e.g., In 
re Pacific Container Terminal, 49 Agric. Dec. 900 (Nov. 8, 1990). Accordingly, 
the following Order should be issued, based on the attached Consent 
Decision. The acceptance of this interlocutory appeal will not be regarded as 
a precedent in a contested proceeding. 


Order 


The respondent, North American Produce Corp., is hereby assessed a civil 
penalty of $1,000. This penalty shall be payable to the "Treasurer of the 
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United States," by certified check or money order, and which shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North 6th Street 

Minneapolis, Minnesota 55403 


within 30 days after service of this order. Respondent shall indicate on the 
certified check or money order that payment is in reference to P.Q. Docket 
No. 91-5. 


APPENDIX 
CONSENT DECISION 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), and the Plant Quarantine Act, as 
amended (7 U.S.C. §§ 151-154, 156-165, and 167) (Acts), by a complaint, filed 
by the Administrator of the Animal and Plant Health Inspection Service 
alleging that the respondent violated the Acts and regulations promulgated 
thereunder (7 C.F.R. § 301.75 et seq.). The complainant and the respondent 
have agreed that this proceeding should be terminated by entry of the Consent 
Decision set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this Consent 
Decision only, the respondent specifically admits that the Secretary of the 
United States Department of Agriculture has jurisdiction in this matter, 
neither admits nor denies the remaining allegations in the complaint, admits 
to the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues of fact, law, 
or discretion, as well as the reasons or bases thereof; 

(c) lll rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act of 1980 (5 





NORTH AMERICA PRODUCE CORP. 629 
50 Agric. Dec. 627 


US.C. § 504 et seq.) for fees and other expenses incurred by the respondent 
in connection with this proceeding. 


Findings of Fact 


1. North America Produce Corp., hereinafter referred to as respondent, 
is a business with a mailing address of 4011 S.W. 47th Avenue, Fort 
Lauderdale, Florida 33314. 

2. On or about February 13, 1990, respondent moved ten cases of Florida 
grapefruit from Florida to the United States Virgin Islands. 

3. On or about March 14, 1990, respondent moved five cases of Florida 
grapefruit from Florida to the United States Virgin Islands. 


Conclusions 


The respondent having admitted the jurisdictional facts and having agreed 
to the provisions set forth in the following Order in disposition of this 
proceeding, such Order and decision shall be issued. 


Order 


The respondent North America Produce Corp. is assessed a civil penalty 
of one thousand dollars ($1,000.00). The respondent shall send a certified 
check or money order for $1,000.00, payable to the "Treasurer of the United 
States", to USDA, Field Servicing Office, Accounting Section, Butler Square 
West, 5th Floor, 100 North 6th Street, Minneapolis, Minnesota 55403, within 
thirty (30) days from the effective date of this Order. The certified check or 
money order should include the docket number of this proceeding. 

This Order shall become effective on the day upon which service of this 
Order is made upon the respondent. 





VETERINARY ACCREDITATION 


In re: W. D. ELLIOTT, JR. 
V.A. Docket No. 89-6. 
Decision and Order filed January 17, 1991. 


Importance of brucellosis eradication program explained - Veterinary accreditation program 
explained. 


USDA maintains a cooperative program with the states to control and eradicate brucellosis. The 
program is implemented through the efforts of veterinarians who are accredited by USDA to 
participate in the program. Veterinarians are responsible for the proper use of eartags and test 
records. Judge Hunt suspended the veterinary accreditation of respondent because he failed to 
take proper precautions to prevent the misuse of eartags, and he signed and permitted the use 
of inaccurate and incomplete test records. 


Linda Gafford, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted by a complaint filed on September 19, 1989, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture pursuant to the regulations 
governing the Accreditation of Veterinarians and Suspension or Revocation 
of Such Accreditation (9 C.F.R. § 160.1 et seg., "Regulations"). These 
Regulations, which in 9 C.F.R. § 161.3 contain "Standards" that accredited 
veterinarians must follow, were promulgated under the Animal Quarantine 
and Related Laws (21 U.S.C. § 111 et seqg.). The complaint alleges that 
respondent violated the Standards. 

A hearing was held in Tulsa, Oklahoma, on September 19, 1990. 
Complainant was represented by Linda Gafford, Esq. and Thomas E. Bundy, 
Esq. Respondent W.D. Elliott, Jr.. D.V.M., appeared pro se. Both parties 
filed post-hearing briefs. 


Background 


The United States Department of Agriculture (USDA) maintains a 
cooperative program with the states to control and eradicate the contagious 
cattle disease brucellosis which causes cows to abort and reduces their milk 
production. 
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Under this program cattle are identified, vaccinated and tested for 
brucellosis. Vaccinated cattle are branded with a "V" and tattooed in the right 
ear. An eartag is placed on the ear which through a number-letter code 
shows the state that issued the tag, whether the animal is an official vaccinate 
and gives each animal an identification number. Cattle must be tested for 
brucellosis prior to their movement and a brucellosis test report must be 
prepared identifying each animal being moved. 

The program is implemented through the efforts of licensed veterinarians 
who apply to the USDA for accreditation to participate in the program. 
Those who apply certify in their applications that if accredited they will 
conduct their activities in accordance with the "Standards for Accredited 
Veterinarians" set forth in 9 C.F.R. §§ 161.3. 

These Standards provide among other things that: 


(b) An accredited veterinarian shall not sign any certificate, form, 
record or report, or permit such a certificate, form, record, or report 
to be used until, and unless, he has ascertained that it has been 
accurately and fully completed clearly identifying the animal(s) . . . to 
which it applies and showing the results of the inspection, test, or 
vaccination, etc., he has conducted. . .. An accredited veterinarian shall 
not sign any certificate provided for by the Animal Welfare Act or its 
regulations and standards unless he has ascertained that the statements 
contained therein are complete, clear and accurate. 


** &£+ * & 


(j) An accredited veterinarian shall be responsible for proper use of 
all certificates, forms, records, reports, tags, brands, bands, or other 
identification used in his work as an accredited veterinarian and shall 
take proper precautions to prevent misuse thereof. . . . He shall not 
permit any certificate, form, record, report, tag, band, brand, or other 
identification, to be kept in the custody of anyone but himself prior to 
official use. 


Accredited veterinarians who do not comply with the Standards may have 
their accreditation suspended or revoked following a notice, complaint and 
hearing. 
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This case concerns an accredited veterinarian, Dr. W.D. Elliott, who 
allegedly failed to comply with sections 161.3(b) and 161.3) of the Standards 
on December 1, 1987, and December 16, 1987.’ 

On December 1, 1987, Harold Thompson sold one hundred and twenty- 
four cattle to Steve and Donny Sebo. Respondent tested the animals prior to 
their movement and then signed brucellosis test record number B-1412956 for 
them. (CX-1.) This test record listed ten of the animals as having eartags 
issued by the state of Mississippi. However, a later investigation revealed that 
they had not been issued by Mississippi. The record listed fifty-seven eartag 
numbers which investigators could not find. Seven of these numbers were 
duplicated in the record, which would indicate that there were seven less 
animals sold. The record also indicated that all the animals were official 
vaccinates whereas fifty-eight of the animals were non-vaccinates. 

On December 16, 1987, an investigator found 75 eartags issued to 
respondent by the state of Oklahoma in the custody of livestock dealer Bill 
Victory. 

On at least two occasions in the past respondent was cautioned by USDA 
officials to follow the Standards required for accredited veterinarians. 

Respondent, who received his accreditation in 1979 in Oklahoma, testified 
that his procedure for checking cattle on December 1, 1987, was the 
procedure he normally follows. While he draws blood from a cow and checks 
for pregnancy he has ranchers record the information from the cow’s eartag 
on a worksheet which he later uses to prepare the official brucellosis test 
record. 

He said that he relies on lay persons to help him with the paperwork 
because "it is a little messy if I do it . . . the normal procedure in pregnancy 
testing a cow is to do a rectal exam, i.e., inserting the whole arm up to the 
armpit in the cow’s rectum and palpate the uterus" (respondent’s brief). He 
also said that he can’t read the eartags of milling cattle very well because he 
doesn’t wear his glasses when working cattle. 

On December 1 he had Harold Thompson read the eartags to one of his 
helpers, a man named Roy, who wrote the information on a worksheet. (RX- 
2.) There was no head gate available to hold a cow’s head still. Thompson 
and Roy would therefore crowd a group of cattle together in the alleyway to 
keep them from moving and then Thompson would grab a cow’s nose, lift its 


'The complaint also alleged a violation of section 161.3(h). However, complainant amended 
the complaint at the hearing to drop this alleged violation. 
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head and read the tag to Roy. Roy, however, had to leave before the work 
was completed. Another man, whose name respondent does not know, took 
over for Roy.’ Respondent said that ranchers know how to record eartag 
information because they have been around livestock all their lives. 

Respondent testified that because of Thompson’s poor facilities for testing 
cattle, he finished later in the day than he had expected and did not get back 
to his office until around 3:00 p.m. The report on the cattle had to be mailed 
by 4:00 p.m. He said he gave the worksheet to a new and inexperienced girl 
in the office to prepare the report and get it mailed. He signed the report 
before it was completed and did not check the report before it was mailed. 
However, he said he usually checks such papers before they are mailed and 
that he realizes that he should have taken more time with the new girl. As 
the complaint alleges, and as the record shows, the report signed by 
respondent contained many errors concerning eartag numbers and the 
vaccination status of the cattle. 

Respondent does not deny that errors were made, but said that this was 
the only time that errors to this extent had occurred. He defended his 
procedure on the ground that it is "common practice" for veterinarians to have 
ranchers help them record eartag information. He said he checks on their 
work by looking at their writing, but does not double check eartag numbers 
very often. He also said that errors can occur because tags are frequently 
dirty, worn and hard to read and because "[iJt is hard sometimes to 
understand a B or a V or a P when you are out there. It is noisy. There is 
cattle bawling. There are chutes rattling. You can’t always understand that." 
(Tr. 192.) 

Respondent presented statements from other veterinarians in support of 
his procedure. Dr. Robert Novak stated that he always has a "competent" lay 
person read eartags while he draws blood. Dr. Mike Sheets said it is not 
unusual for an assistant to do the recording "with veterinary supervision." Drs. 
C.D. Mayes and Dayne Mayes stated that it is "totally impractical" not to have 
lay persons read eartags. Dr. William Elliott (respondent’s father) stated that, 
to reduce the stress on the animals being tested, veterinarians work with lay 
persons as a team to record information on worksheets. 

Dr. Denise Sofranko, a veterinarian employed by USDA, who practiced for 
three years, testified that she reads the tags herself or double checks others 
if they do it. She said that she did not believe it was consistent with the 


?This man was apparently Donny Sebo, one of the buyers. (CX-9.) 





634 VETERINARY ACCREDITATION 


Standards or with professional ethics for a veterinarian to allow anyone to 
read the eartags. 

Dr. Byron Behring, a veterinarian also employed by USDA, who practiced 
for 27 years, testified that most veterinarians record their own information or 
have people they employ record the information. He said it is the practice of 
veterinarians to double check eartag numbers. 

Respondent’s second alleged violation of the Standards occurred on 
December 16, 1987, when seventy-five eartags issued to respondent and to be 
kept in his custody were found in the possession of a livestock dealer. 

Respondent said that this occurred because it was cold and snowing as he 
was drawing blood and doing pregnancy tests and that the weather worsened 
as the day progressed. As a consequence he was unable to finish the work 
before dark and decided to pack up and return in a few days to finish his 
work. His wife, who was helping him, and the rancher’s wife helped him pack 
up and apparently by mistake put a box of eartags (numbers 73BSC4726 
through 73BSC4800) in a sack containing items belonging to the livestock 
dealer who was buying the cattle. They were found there by inspectors before 
respondent was able to return to complete his work. 


Discussion 


The brucellosis test report respondent signed on December 1, 1987, was 
not accurately and fully completed. He therefore violated 9 C.F.R. § 161.3(b). 
He also violated 9 C.F.R. § 161.3(j) by failing to take precautions to insure 
that eartags issued to him were kept in his custody. 

Complainant contends, based on Dr. Sofranko’s testimony, that because of 
respondent’s violations of the Standards, his accreditation should be suspended 
for twelve months. 

Sofranko based her recommendation on the nature of the violations, the 
prior warnings, and her perception that respondent was not serious about 
adhering to the Standards. She also indicated that her recommended sanction 
was based on her opinion that respondent’s use of lay persons to assist him 
in recording eartag information was not consistent with the Standards or 
professional ethics. However, no evidence was presented that the Standards 
have been interpreted to prohibit accredited veterinarians from using lay 
persons or that such a practice is a violation of professional ethics. 

I find that there is insufficient evidence to find or infer that a veterinarian’s 
reliance on the assistance of lay persons to record eartag information is in 
itself a violation of the Standards or professional ethics. Indeed, a 
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veterinarian taking blood samples from a large herd of cattle without a head 
gate to hold them still, checking for pregnancy, and recording eartag 
information, often in adverse weather conditions, without assistance from 
others, would have a formidable task to perform. 

However, such a practice does obviously present the risk, as this case 
illustrates, that the information lay persons record may not be accurate and 
that their handwriting may not be legible enough for another person to read 
in filling out the test report, which accounted for many of the errors in the 
test report in this case. The Standards, as respondent was aware, specifically 
imposes on a veterinarian the responsibility for the accuracy of the reports he 
signs, whether he or someone else compiles the information or prepares the 
report. 

It is therefore incumbent on accredited veterinarians who, like respondent, 
rely on others to assist them, to adopt safeguards to insure the accuracy of 
their information. This is implicit even in the statements of veterinarians who 
supported respondent’s use of lay persons. Dr. Novak, for example, stated 
that the persons he selects must be "competent" and Dr. Sheets stated that 
such persons must work under "veterinary supervision." Furthermore, as Dr. 
Sofranko and Dr. Behring testified, veterinarians should in any event double 
check eartag numbers to insure that correct information is being recorded 
accurately and clearly. 

Respondent, however, testified that he did little supervising of the people 
who helped him and did little double checking of their work, even though he 
admitted that information can be easily mis-communicated because of the 
noise of milling cattle and dirty or worn tags. 

However, this failure to supervise others was not, as Dr. Sofranko suggests, 
because respondent was not serious about the Standards. I do not believe, 
because of his negligence in this instance, that it can be inferred that 
respondent did not take the Standards seriously, or that he was otherwise 
deficient in his veterinary duties.’ Rather, I find that he violated the 
Standards because he failed to follow common sense practices to insure that 
the information for which he bore the responsibility for accuracy was gathered 
properly. He failed to provide sufficient supervision to the persons helping 
him record eartag information and then failed to provide proper guidance and 


*Respondent has been commended for his work as a veterinarian. Teachers in the Stilwell 
Agriculture Education program, for example, stated that respondent helps local FFA and 4-H 
projects and "has met our needs in a professional and ethical manner that exceeds the 
boundaries of his job." (RX-3.) 
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supervision to an office worker whom he knew was inexperienced. Because 
of these supervisory deficiencies the information in the report he signed was 
inaccurate. 

Respondent’s work certainly took longer to complete than he expected 
because of poor working conditions (e.g., no head gate), but this would not 
have been an unforseen problem in view of his ten years of experience as a 
veterinarian. These conditions were therefore not an excuse for failing to 
provide more direction and supervision to the people helping him. 

Respondent acknowledges that he made mistakes, but the argument he 
presents in his defense misses the point concerning the reason for the 
mistakes. He defends his practice that led to the inaccurate report on the 
ground that it is the common practice of veterinarians to use lay persons 
without seeming to recognize that when, as here, veterinarians fail to provide 
proper supervision to persons helping them mistakes are likely to occur. Such 
mistakes, as respondent should be aware, can seriously threaten the success 
of the brucellosis program which depends on accredited veterinarians 
providing information that accurately identify cattle being tested. 

The Standards that respondent and other accredited veterinarians pledge 
to follow in the control of brucellosis therefore mean exactly what they say: 
Accurate reports are to be submitted and when veterinarians fail to fulfill this 
responsibility sanctions will be imposed against them, ranging from a 
suspension to revocation of their accreditation depending on _ the 
circumstances. 

In the circumstances here, complainant seeks a twelve month sanction 
because of respondent signing an inaccurate report, his failure to maintain 
custody of ear tags issued to him, his prior warnings, his alleged failure to take 
the Standards seriously, and his alleged lack of professional ethics by using lay 
persons to help him. 

If all these factors were present, a twelve month suspension, at the 
minimum, would be appropriate to impress not only upon respondent but 
upon others that the Standards are to be taken seriously. 

However, I do not believe a twelve month suspension is appropriate in the 
circumstances here. Respondent’s violation of the Standards by signing an 
inaccurate report was directly due to his negligence in failing to provide 
proper supervision rather than to a failure to take the Standards seriously. 
There is also insufficient evidence to show that he violated any professional 
ethics. 

As for allowing eartags out of his custody, it occurred during adverse 
weather conditions. Although this circumstance does not excuse the violation, 
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and does not minimize the importance of veterinarians maintaining custody 
of eartags issued to them to prevent their misuse by others, the circumstances 
were nevertheless extenuating. 

Considering all the factors in this case, I find that a six month suspension 
of respondent’s accreditation is an appropriate sanction and of sufficient 
severity to impress upon respondent the need to sharpen his practices and to 
impress upon others that they are expected and required to follow the 
Standards. 


Findings of Fact 


1. Respondent, W.D. Elliott, Jr., is an individual whose address is Route 
1, Box 112-E, Tahlequah, Oklahoma 74464. 

2. Respondent is now and at all material times was a Doctor of 
Veterinary Medicine and an accredited veterinarian in the State of Oklahoma 
under the provisions of section 161.2 of the regulations (9 C.F.R. § 161.2). 

3. On or about December 1, 1987, respondent signed and permitted to be 
used Brucellosis Test Record #B1412956, which was not accurately and fully 
completed, because the record did not clearly identify the cattle to which it 
applied. 

4. On or about December 16, 1987, respondent failed to take proper 
precautions to prevent the misuse of seventy-five (75) eartags, numbers 
73BSC4726 through 73BSC4800, issued to him and used in his work as an 
accredited veterinarian, and respondent permitted such eartags to be kept in 
the custody of someone else prior to official use. 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
has violated sections 161.3(b) and 161.3(j) of the Standards (9 C.F.R. § 
161.3(b) and 161.3(j)). 


Order 


The veterinary accreditation of respondent, W.D. Elliott, Jr., is hereby 
suspended for a period of 6 months. The suspension will begin on the final 
and effective date of this order, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
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[This Decision and Order became final March 1, 1991.-Editor] 


In re: DR. ALBERT MARSHALL PICKARD, D.V.M. 
V.A. Docket No. 89-2. 
Decision and Order filed March 13, 1991. 


Inaccurate health certificates — Official tests — Accredited veterinarian — Keeping currently 
informed of regulations and instructions — Suspension of veterinarian accreditation. 


The Judicial Officer reversed the Decision and Order by Judge Kane (ALJ) under the Animal 
Quarantine and Related Laws holding that complainant failed to prove a violation of 9 C.F.R. 
§ 161.3(b), and that respondent’s violation of 9 C.F.R. § 161.3(h) did not warrant any sanction. 
The Judicial Officer suspended respondent's accreditation under 9 C.F.R. §§ 160-162 for 90 days, 
because respondent issued an Official Health Certificate showing negative test results for 
brucellosis for 47 test-eligible cattle, without waiting for confirmation of the results of his card 
tests from the State-Federal laboratory. This violated 9 C.F.R. § 161.3(b), and respondent’s 
failure to keep himself informed on applicable regulations violated 9 C.F.R. § 161.3(h). Under 
the regulations, cattle must test negative to an official brucellosis test prior to interstate 
movement from a Class B State. Under the definition of "Official test" in the regulations, a card 
test is not official until confirmation is received from the State-Federal laboratory (except in 
circumstances not relevant here). Since respondent violated the regulations, it is irrelevant 
whether he also violated instructions issued by the Veterinary Services. But respondent did, in 
fact, violate the instructions, which restate the requirements of the regulations, and it is inferred 
that he received the instructions. Respondent’s conduct did not also violate 9 C.F.R. § 161.3(d), 
because respondent ultimately obtained an official test, when confirmation was received from the 
State-Federal laboratory. Respondent’s 90-day suspension period is the minimum period 
recommended by Veterinary Services for violation of the major subsections of the regulations, 
including 9 C.F.R. § 161.3(b). 


Sheila Logan Novak, for Complainant. 

Marjory C. Batsell, Brownsville, TX, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding instituted by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, under the regulations (9 C.F.R. § 160.1 et seq.) promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. § 111 et seq.). On 
July 20, 1990, Administrative Law Judge Paul Kane (ALJ) issued an Initial 
Decision and Order holding that complainant failed to prove a violation of 9 
C.F.R. § 161.3(b) and (d), and that the violation of 9 C.F.R. § 161.3(h) did not 
warrant any sanction. 
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On August 31, 1990, complainant appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).' 
The case was referred to the Judicial Officer for decision on November 2, 
1990. 

Based upon a careful consideration of the record, I conclude that 
respondent has violated 9 C.F.R. § 161.3(b) and (h), and that respondent’s 
accreditation under 9 C.F.R. §§ 160-162 should be suspended for 90 days. 


Findings of Fact 


1. Respondent Dr. Albert Marshall Pickard, D.V.M., is an individual 
whose mailing address is Post Office Box 657, Raymondville, Texas 78580. 

2. Respondent is now, and at all times material herein was, a Doctor of 
Veterinary Medicine and an Accredited Veterinarian in the State of Texas, 
under the provisions of the regulations of Title 9, Code of Federal 
Regulations, Parts 160-162. 

3. Respondent was licensed to practice veterinary medicine and accredited 
by the Federal Government in 1943 (Tr. 90). 

4. Respondent currently practices alone in a primarily large-animal 
practice (Tr. 90, 109). 

5. Respondent, as an accredited veterinarian, was issued instructions to 
prevent the spread of communicable diseases of livestock by the Veterinarian- 
in-Charge of the State of Texas. 

6. On April 10, 1988, respondent card-tested 47 test-eligible cattle at his 
veterinary clinic in Raymondville, Texas. 

7. Respondent had been the treating veterinarian through the growth of 
this herd and had previously vaccinated all 47 head of cattle (Tr. 92; CX 1°). 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


?Most of complainant’s exhibits have two different numbers. Disregard the numbers on the 
yellow tabs. 
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8. Respondent tested the 47 head of cattle which were to be sold by 
E.L. Streb, and ruled all of the card tests for brucellosis negative (Tr. 94). 

9. Respondent completed Texas Animal Health Commission Official 
Health Certificate Number $1623218, on April 13, 1988, stating that the card 
tests for the 47 head of cattle were negative to brucellosis, which permitted 
the interstate movement of the 47 head of cattle. A copy of this certificate, 
reflecting that "card" tests were negative for each animal, was forwarded to the 
Texas Animal Health Commission Office Area 12, Laredo, Texas, and to the 
State-Federal laboratory in San Antonio (Tr. 16, 17; CX 2, 8). 

10. Blood samples from these cattle were forwarded by respondent to 
the State-Federal laboratory in San Antonio and received by the laboratory on 
April 15, 1988 (Tr. 16). 

11. OnApril 13, 1988, the 47 test-eligible cattle listed on Texas Official 
Health Certificate Number S1623218 were moved from _ respondent’s 
veterinary clinic in Raymondville, Texas, to premises owned by Royce McGee 
in Davis, Oklahoma. 

12. The test results from the State-Federal laboratory in San Antonio 
confirmed respondent’s observations as to 46 of the animals, but indicated that 
Cow No. 286/3 was card-positive, Rivinal-negative, causing this cow to be 
termed a “suspicious” animal (Tr. 17, 96; CX 7, 8).? 

13. A discrepancy notice was sent out by the State-Federal laboratory 
in San Antonio to respondent and the Texas Animal Health Commission in 
Laredo, indicating the discrepancy in test results on Cow No. 286/3 (Tr. 17; 
CX 8). 

14. The remaining blood samples were forwarded by the State-Federal 
laboratory in San Antonio to the State-Federal laboratory in Austin for further 
testing (Tr. 114; CX 8). 

15. The State-Federal laboratory in Austin ran supplemental tests on 
Cow No. 286/3, which results came back negative on April 18, 1988 (Tr. 97, 
114). 


*The ALJ suggests that the cow should not have been regarded as suspicious by the State- 
Federal laboratory at San Antonio (Initial Decision at 7). The ALJ’s view is based on the 
mistaken belief that the cow was determined to be "suspect" because of the "Rivinal reading of 
‘S’" (Initial Decision at 7). However, the cow was determined to be suspect because of the 
positive card test at the San Antonio State-Federal laboratory (Tr. 17-18, 70-71, 117; CX 7, p. 1, 
CX 8). 
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16. The negative results of the supplemental tests from the State- 
Federal laboratory in Austin were forwarded to the Texas Animal Health 
Commission in Laredo on April 18, 1988 (Tr. 97, 98). 

17. The brucellosis tests on the 47 head of cattle performed in 
Oklahoma also proved negative (Tr. 21, 30; CX 12). 

18. |The Texas Animal Health Commission issued a Hold Order as to 
the "suspicious" animal on April 22, 1988 (Tr. 18, 97; CX 6).‘ 


“The testimony states that the Hold Order applied to all of the cattle on the premises, but 
the printed form, completed by the Texas Animal Health Commission, required the recipient to 
hold only "1 crossbred Murray Grey Cow I.D. #286/3" (CX 6). The Hold Order is a printed 
form reading as follows (CX 6) (handwritten portion shown in italics): 


TEXAS ANIMAL HEALTH COMMISSION 
ORDER TO HOLD CATTLE ON PREMISES 


DATE: _ April 22, 1988 


Mr. E. L. Streb 
Name 

P.O. Box 397 
Address 


Raymondville, Texas 78580 
City, State, Zip Code 


County: _ Willacy 


Location of Premise: all land 


Number and kind of cattle: _1 crossbred Murray Grey Cow I.D.# 286/73 


These cattle possibly may have been exposed to brucellosis and could transmit, carry or 
disseminate the disease. Therefore, pursuant to provisions of the Agriculture Code, Chapter 161, 
Texas Revised Civil Statutes Annotated, together with applicable Texas Bovine Brucellosis 
Regulations, you are hereby ORDERED to HOLD these cattle on the premises described above 
until they have been either tested or retested for brucellosis; or permitted as exposed cattle, or 
until this Hold Order is released. 


TEXAS ANIMAL HEALTH COMMISSION 


[signature illegible] BY: John W. Holcombe 


TAHC Representative Executive Director 


(continued...) 





642 VETERINARY ACCREDITATION 


19. The Hold Order issued by the Texas Animal Health Commission 
was not released until May 20, 1988 (Tr. 98; RX 6). 

20. Shortly after April 13, 1988, upon realizing that he had mistakenly 
shipped the 47 head of cattle without waiting for laboratory confirmation, 
respondent telephoned Dr. William H. Brown, Veterinarian-in-Charge of Area 
12 for the Texas Animal Health Commission, to explain what had happened 
(Tr. 100). 

21. Thereupon, Dr. William H. Brown contacted Dr. Phillip Pickerill, 
Area Veterinarian-in-Charge for Texas, United States Department of 
Agriculture, Animal and Plant Health Inspection Service, Veterinary Services, 
who instituted an investigation (Tr. 55). 

22. Subsequently, an informal conference was held with Dr. Phillip 
Pickerill presiding, wherein the only alternative presented to respondent was 
suspension of his accreditation for a period of 90 days (Tr. 58, 59, 64). 

23. Dr. William H. Brown, although contacted by telephone and letter, 
refused to appear to testify at the hearing (Tr. 118, 119; RX 12). The 
Department recognizes that the attendance of witnesses cannot be obtained 
by the execution of process (RX 11, p. 1). 

24. By printed flyer, dated February 1, 1988, Dr. Phillip Pickerill had 
attempted to emphasize again to 1,700 accredited veterinarians, within his area 
of responsibility, that laboratory verifications were required of specimens 
considered negative by card test procedures, prior to the interstate shipment 
of cattle from which the specimens were drawn, if such specimens were drawn 
at non-market locations (Tr. 79; CX 9). 

25. Dr. Phillip Pickerill did not know if this flyer had been delivered to 
respondent (Tr. 82), but respondent was on the computer-generated mailing 
list to receive the flyer (Tr. 47). 

26. Respondent testified that he did not receive the February 1, 1988, 
flyer (Tr. 106), and the ALJ determined that the testimony of respondent, 
based upon demeanor, “is entirely credible and his statements are 


“(..continued) 

The Hold Order does not require the person to hold all cattle on the premises, but only 
“these cattle,” which obviously refers to the "Number and kind of cattle" described on the form. 
This is emphasized by the fact that immediately after the "Number and kind of cattle" have been 
described, the next sentence states, "These cattle possibly may have been exposed to brucellosis 
and could transmit, carry or disseminate the disease" (emphasis supplied). (The proper method 
of completing or interpreting a Hold Order is a matter that should be addressed by complainant 
to prevent future problems.) 





DR. ALBERT MARSHALL PICKARD, D.V.M. 643 
50 Agric. Dec. 638 


uncontradicted by other witnesses or counsel" (Initial Decision at 6, Finding 
25). 

27. | Two similar flyers were sent in November 1984 and May 1986 by 
Dr. E.S. Cox, the previous Veterinarian-in-Charge for Texas, to all accredited 
veterinarians in Texas, reminding them that the card test cannot be used 
(except at a livestock market) for the interstate movement of animals without 
confirmation by a State-Federal laboratory (Tr. 49-50; CX 10, 11). 

28. | The proper performance by accredited veterinarians is essential to 
the success of the Brucellosis Eradication Program. 

29. Brucellosis is an infectious, contagious, and communicable disease 
of cattle, which also affects humans. 


Conclusions 

I. The Relevant Regulations and Standards. 
9 C.F.R. § 78.1 defines "certificate," in relevant part, as follows: 

Certificate. An official document issued by a Veterinary Services 
representative, State representative, or accredited veterinarian at the 
point of origin of a movement of animals. It must show the official 
eartag number, individual animal registered breed association 
registration tattoo, individual animal registered breed association 
registration number, or similar individual identification of each animal 
to be moved. ... 


9 C.F.R. § 78.1 defines "official test," in relevant part, as: 


(a) Classification of cattle and bison. 


(1) Standard card test (standard sensitivity pH 3.8). 


(i) A test to determine the brucellosis disease status of test-eligible 
cattle and bison when conducted according to instructions approved by 
Veterinary Services and the State in which the test is to be conducted 
and when conducted under the following circumstances: 


(A) When conditions and time are such that no other test is 
available; or 
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(B) When the owner or the owner’s agent requests it because of 
time or situation constraints; or 


(C) In specifically approved stockyards when the State animal 
health official designates the standard card test as the official test in all 
specifically approved stockyards in the State. In such States, no other 
test except BAPA shall be used as an official test in specifically 
approved stockyards; or 


(D) To test market cattle identification (MCI) program test 
samples. 


9 C.F.R. § 161.3 provides, in relevant part, that: 
§ 161.3 Standards for accredited veterinarians. 


An accredited veterinarian shall perform official duties subject to the 
supervision and direction of the Veterinarian-in-Charge and the State 
Animal Health Official and shall observe the following specific 
standards: 


(b) Anaccredited veterinarian shall not sign any certificate, form, 
record or report, or permit such a certificate, form, record, or report 
to be used until, and unless, he has ascertained that it has been 
accurately and fully completed clearly identifying the animal(s) and 
bird(s) to which it applies and showing the results of the inspections, 
test, or vaccination, etc., he has conducted... . 


(d) An accredited veterinarian shall perform official tests, 
inspections, treatments, and vaccinations and shall submit specimens to 
designated laboratories in accordance with Federal and State 
regulations and instructions issued to the accredited veterinarian by the 
Veterinarian-in-Charge or the State Animal Health Official, or both. 
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(h) An accredited veterinarian shall keep himself currently 
informed on Federal and State regulations governing the movement of 
animals and poultry, and on procedures applicable to disease control 
and eradication programs, including emergency programs. . . . He shall 
carry out all his responsibilities under the applicable Federal programs 
and cooperative programs in accordance with such regulations and 
instructions issued to him by the Veterinarian in Charge or the State 
Animal Health Official, or both. 


9 C.F.R. § 161.4(a) provides, in relevant part, that: 


(a) The Secretary is authorized to suspend for a given period of 
time, or to revoke, the accreditation of a veterinarian when he 
determines that the accredited veterinarian has not complied with the 
"Standards for Accredited Veterinarians" as set forth in § 161.3. ... 


II. Respondent Violated 9 C.F.R. § 161.3(b) and (h) by Completing and 
Signing an Official Health Certificate Showing Negative Test Results 
for Brucellosis for 47 Test-Eligible Cattle, Without Waiting for 
Confirmation of the Results of His Card Tests From the State-Federal 
Laboratory. 


The amended complaint charges respondent with violating 9 C.F.R. § 
161.3(b), (d), and (h) by reason of the following alleged facts (Amended 
Complaint at 2): 


On or about April 13, 1988, respondent signed a Texas health 
certificate which permitted approximately forty-seven (47) cattle, over 
twenty-four months of age, to move interstate from Raymondville, 
Texas, to Davis, Oklahoma, before the cattle were officially tested for 
brucellosis, as required. 


It is undisputed that Texas was classified as a Class B State at the time of 
the shipment in question, and continues to be so classified (9 C.F.R. § 
78.41(c); Initial Decision at 10 note 8; Tr. 38-39, 77). Federal regulations 
require, among other things, that cattle test negative to an official brucellosis 
test prior to interstate movement from a Class B State (9 C.F.R. § 78.9; Tr. 
39). 
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The regulations provide that the standard card test is an “official test" when 
conducted according to instructions approved by Veterinary Services and the 
State in which the test is to be conducted, and only in four specific 
enumerated circumstances (9 C.F.R. § 78.1 "Official Test" (a)(1)(i) (1988)): 


(A) When conditions and time are such that no other test is 
available; or 


(B) When the owner or the owner’s agent requests it because of 
time or situation constraints;> or 


(C) In specifically approved stockyards when the State animal 
health official designates the standard card test as the official test in all 
specifically approved stockyards in the State . . .;° or 


(D) To test market cattle identification (MCI) program test 
samples. 


Dr. Pickerill explained, and the regulations show, that the card test is the 
only official test which is conducted by accredited veterinarians in the field, 
but to be an official test, it must be conducted under one of the four 
circumstances just enumerated. All other official tests designated in the 
regulations must be performed under controlled conditions in the laboratory 
(Tr. 40; 9 C.F.R. § 78.1, "Official test" (a)(2)-(9) (1988)). 

Here, the card test performed by respondent did not constitute an official 
test for brucellosis because it was not conducted under any of the specified 
circumstances required by the regulation. There is no evidence that other 
tests were not feasible, or that the owner or owner’s agent requested the State 
regulatory agency (or respondent, or anyone else) to permit the use of the 
card test because of time or situation constraints. Although the respondent 
contends that the owner of the cattle, Mr. E.L. Streb, was ill and wanted the 
cattle moved prior to surgery (Tr. 91), there is no evidence that Mr. Streb 
requested that the card test be used due to time or situation constraints, or 


*The request must be made to, and granted by, the State regulatory agency (Tr. 40). 


‘In Texas, the standard card test has been designated as the official test in all specifically 
approved stockyards (Tr. 40-41). 
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that such pea.nission was granted by the State regulatory agency. The cattle 
tested in this case were being tested for interstate movement to Oklahoma, 
and were not tested for the market cattle identification (MCI) program. 

Finally, even though the State of Texas has designated the card test as the 
official test to be used in all specifically approved stockyards in that State (Tr. 
41), the card test performed in this case fails to qualify as an official test 
under this subsection because respondent tested the cattle at his veterinary 
clinic (Tr. 91). Respondent card-tested the 47 cattle at his clinic on April 10, 
1988. On April 13, 1988, respondent signed and completed the Official Health 
Certificate and, on the same day, the cattle were shipped from his clinic to 
Oklahoma (Tr. 92; CX 3, 4, 13). 

Dr. Pickerill explained that the card test is authorized for use in specifically 
approved stockyards to facilitate the movement of cattle going through the 
markets. Specifically approved livestock markets must comply with federal 
regulatory criteria, and both an accredited veterinarian and a representative 
of the State regulatory agency are required to be present in each specifically 
approved stockyard. Therefore, the card test has been approved for use under 
these circumstances because of the high degree of control over animal 
movements (Tr. 41-42). The use of the card test in locations other than 
approved livestock markets, such as veterinary clinics, undermines the degree 
of control over animal movements. 

The ALJ states that the regulations provide that card testing is an 
approved method to determine the brucellosis disease status of test-eligible 
cattle "when conducted according to instructions approved by Veterinary 
Services and the State in which the test is to be conducted," and that since the 
“record is devoid of a description, or a citation to, the instructions to which 
reference is made in the regulations,” complainant failed in its proof (Initial 
Decision at 9-10, footnotes omitted).’ As shown below, I disagree with the 
ALJ’s view that the record does not show the relevant instructions. But the 
instructions are not important here, since the regulations specifically limit the 
use of the standard card test as an official test to the four enumerated 
circumstances specified above. As previously discussed, the failure of the 


7The ALJ’s comments are directed at the alleged violation of 9 C.F.R. § 161.3(h), which, the 
ALJ held, was violated, in view of respondent’s admission that he violated 9 C.F.R. § 161.3(h) 
by failing to keep informed on Federal and State regulations (Initial Decision at 10). However, 
it is important to explain my differences with the ALJ’s views in case respondent argues, on 
appeal to a reviewing court, that complainant failed in its proof as to 9 C.F.R. § 161.3(b) because 
of an alleged failure by complainant to prove the instructions as to card testing. 
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respondent to conduct the test under any of the four enumerated 
circumstances specified in the regulation is determinative. 

Because the card test, as used in this case, failed to qualify as an "official 
test" pursuant to the federal regulations, respondent was required to send the 
blood samples to a laboratory for further testing contemplated by the 
regulations (9 C.F.R. § 78.1, "Official test" (a)(2)-(9) (1988)), before 
respondent could certify test results in an Official Health Certificate. 
Respondent did in fact ship the blood samples to the State-Federal laboratory 
in San Antonio, Texas (CX 7). The uncontroverted evidence reveals that the 
blood samples were received in the State-Federal laboratory on April 15, 1988 
(CX 7; Tr. 16), 2 days after respondent signed the Official Health Certificate 
permitting the shipment of the cattle interstate to Oklahoma (CX 4, 13; Tr. 
31, 95). 

The obvious conclusion is that the 47 cattle were not "negative to an 
Official test within 30 days prior to interstate movement,” as required by the 
federal regulations (9 C.F.R. § 78.9(c)(3)(ii) (emphasis added)). The cattle 
were officially tested for brucellosis on April 15, 1988, the date the laboratory 
conducted brucellosis tests identified in the regulations. Since one cow was 
suspect, the official test was not completed until April 18, 1988, when the 
Austin State-Federal laboratory determined that the suspect animal was 
negative. The respondent’s failure to obtain laboratory confirmation prior to 
signing the Official Health Certificate (and permitting it to be used for the 
interstate shipment of the cattle) constitutes a violation of the regulations (9 
C.F.R. § 161.3(b)). See In re Collins, 46 Agric. Dec. 217, 229-33 (1987) 
(signing Official Health Certificate on the basis of a card test not conducted 
at a specifically approved stockyard, before confirmation is received from the 
State-Federal laboratory, violates 9 C.F.R. § 161.3(b)). 

Reading all of the relevant regulations together, as we must, it is clear that 
an accredited veterinarian violates 9 C.F.R. § 161.3(b), in the circumstances 
here, when he signs an Official Health Certificate permitting the interstate 
movement of cattle before the State-Federal laboratory has completed the 
official test based on the blood samples drawn by the accredited veterinarian. 
That is, (i) the regulations require a negative official brucellosis test prior to 
interstate movement from a Class B State (9 C.F.R. § 78.9), (ii) the 
regulations explain that a card test, such as that conducted by respondent, is 
not an official test until the State-Federal laboratory confirms the results of 
the test (9 C.F.R. § 78.1 "Official test"), and (iii) the regulations provide that 
an accredited veterinarian shall not "sign" an Official Health Certificate or 
“permit [it] to be used until, and unless, he has ascertained that it has been 
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accurately and fully completed . . . showing the results of the inspection, test, 
or vaccination, etc., he has conducted" (9 C.F.R. § 161.3(b)). 

In this case, the Official Health Certificate signed by respondent (CX 2) 
was not accurately completed on April 13, 1988, showing the 47 cattle to be 
negative to brucellosis by "Approved Lab V 470" (i.e., respondent’s veterinary 
number), when the required official test was not completed on April 13, 1988. 
Specifically, the results of the "inspection, test, or vaccination, etc., 
[respondent] ha[d] conducted" on April 13, 1988, were not known until the 
State-Federal laboratory confirmed the results. Further, the statements made 
by respondent on April 13, 1988, on the Official Health Certificate were not 
"complete . . . and accurate," as required by 9 C.F.R. § 161.3(b), because the 
results of the tests respondent had conducted were not known until the State- 
Federal laboratory confirmed the results. To summarize, since the regulations 
were violated by respondent, it is irrelevant whether respondent also violated 
instructions issued by the Veterinary Services, Animal and Plant Health 
Inspection Service. However, as shown below, the record shows that 
respondent did violate the instructions, and I infer that he received one or 
more of the relevant instructions. 

Dr. Pickerill testified that instructions are "information that is sent from 
our office to provide either information relevant to a change in the 


regulations, or amendment of regulations or policy, or maybe just to re- 
emphasize problem areas that have been noticed" (Tr. 46). On February 1, 
1988, Dr. Pickerill issued a written instruction to all accredited veterinarians 
handling large animals within his area of responsibility due to his concern for 
the large number of accreditation violations (Tr. 48). Paragraph 2 of this 
instruction provides in part (CX 9, p. 1) (emphasis in original): 


Federal regulations do not provide for the interstate movement of test 
eligible animals that are tested with the brucellosis card test at locations 
other than a livestock market--such as farms, ranches, veterinary clinics, 
etc. When the card test is used at these locations, the animals cannot 
move interstate until the results of the State-Federal Laboratory 
confirmatory tests are known. The results of the confirmation tests are to 
be recorded on the Interstate Health Certificate with the State-Federal 
Laboratory listed as the testing laboratory. 


Dr. Pickerill further testified that similar instructions regarding the 
necessity of obtaining laboratory confirmation of card test results were issued 
by Dr. E.S. Cox, the previous Veterinarian-in-Charge for Texas, on at least 
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two occasions (Tr. 49-50). In November 1984, Dr. Cox issued an instruction 
to all accredited veterinarians which states (CX 11): 


Title 9, Code of Federal Regulations (9 CFR), authorizes the use of 
the brucellosis card test to classify test eligible animals for interstate 
movement when it is used as an official test in livestock markets within 
a state when the State animal health official specifically designates the 
card test as the official test in livestock markets in his State. This has 
been done in Texas. Therefore, qualified negative animals may move 
interstate from these livestock markets on the results of the card test 
conducted by approved personnel at these markets. All samples must 
be submitted to the State-Federal laboratory for confirmation. 


The 9 CFR does not provide for interstate movement of test eligible 
animals that are tested by the brucellosis card test conducted at 
locations other than a livestock market, such as farms, ranches, 
veterinary clinics, etc. When the card test is performed at these 
locations, the animals are not free to move interstate until the results 
of the laboratory confirmation testing is known. The results of the 
laboratory confirmation tests are to be recorded on the Interstate 
Health Certificate with the State-Federal laboratory listed as the testing 
laboratory. 


By circular letter issued to all accredited veterinarians dated May 7, 1986, 
Dr. Cox again notified accredited veterinarians of the importance of obtaining 
laboratory confirmation of card test results prior to the interstate movement 
of test eligible cattle. This letter states in relevant part (CX 10): 


In November 1984, you were notified that Title 9, Code of Federal 
Regulations, prohibited the use of the Card Test (without lab 
confirmation) prior to interstate movement except from livestock 
markets. 


We continue to receive complaints from other states that they are 
receiving cattle where results are based only on card tests conducted 
in the accredited veterinarian’s office without confirmation at a state- 
federal laboratory. 
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This is to remind you that each time an accreditation complaint is filed 
by a receiving state, we must conduct an investigation. If it is 
determined that animals moved interstate on card test results from 
other than a livestock market without laboratory confirmation at a 
state-federal laboratory, this office will be required to file an 
accreditation complaint calling for an informal conference. 


Dr. Pickerill testified that instructions are mailed from his office in Austin, 
Texas, through the use of computer-generated mailing labels (Tr. 47). Based 
on information provided by the accredited veterinarian, each accredited 
veterinarian is assigned a "code" to designate the type of practice the 
veterinarian is engaged in (Tr. 47). The accredited veterinarians are then sent 
only information and instructions relevant to their particular practice. Dr. 
Pickerill testified that the respondent is designated as having a "mixed 
practice" and, therefore, would be sent all information relevant to both large 
and small animal practice, including the instructions at issue in this case (Tr. 
47). If the post office returns the correspondence due to an incorrect address, 
the Veterinary Services office checks with the State licensing bureau to 
determine if there was a change of address, and records the new address (Tr. 
79). 
Dr. Pickerill further testified that the respondent’s address was recorded 
in his accreditation file as a post office box in Raymondville, Texas (Tr. 84). 
Two letters in the respondent’s accreditation file reveal that correspondence 
was mailed from the Austin, Texas, Veterinary Services office to the 
respondent at P.O. Box 657, Raymondville, Texas 78580, as early as July 1962 
(CX 14, 15). Respondent’s current mailing address is the same as in 1962, 
viz., P.O. Box 657, Raymondville, Texas 78580 (see Answer of Respondent). 
Respondent does not deny that he has previously received instructions from 
the Veterinary Services Office in Austin, Texas. In fact, respondent produced 
an instruction dated September 22, 1987, from the Austin, Texas, office in his 
answer to the complaint filed in this matter (Ex. 2 to Answer of Respondent). 

The only documentary evidence presented by respondent to rebut the 
presumption that he received complainant’s instructions is an envelope, 
postmarked October 10, 1989, from the United States Department of 
Agriculture, which was sent to the respondent at an incorrect address (RX 
10). However, Dr. Pickerill’s uncontested testimony reveals that the envelope 
was not mailed from the Veterinary Services Office in Austin, Texas, because 
all correspondence from that office is mailed in envelopes with the agency’s 
return address (Tr. 84). The envelope presented at the hearing had no return 
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address. Accordingly, it is impossible to determine which agency sent the 
correspondence to the respondent. As Dr. Pickerill testified, the United 
States Department of Agriculture has offices in all 50 States (Tr. 84). 

Respondent testified that he did not receive the February 1, 1988, flyer 
sent to respondent by Dr. Pickerill, and the ALJ believed his testimony 
(Findings 24-27). I do not disagree with the ALJ’s conclusion, in this respect. 
However, respondent was silent as to whether he received the 1984 and 1986 
flyers on the same subject matter (Finding 26). In the absence of any 
evidence to the contrary, I infer that respondent received the 1984 and 1986 
flyers, both of which explain that the card test cannot be used by respondent 
in the circumstances here, as the basis for signing an Official Health 
Certificate for the interstate movement of cattle. 

But in the present case, as stated above, since the regulations published in 
the Federal Register did not permit the card test to be used as an official test 
in the circumstances involved here, it is immaterial whether respondent 
received any of the three instructions sent in 1984, 1986, and 1988, all of which 
merely restate the requirements in the regulations, insofar as relevant here. 

Since respondent testified that he did not know that he was required to 
obtain confirmation by the State-Federal laboratory before signing the Official 
Health Certificate, or permitting it to be used for the interstate shipment of 
cattle (Tr. 94, 105), he violated 9 C.F.R. § 161.3(h), which requires an 
accredited veterinarian to "keep himself currently informed on Federal and 
State regulations governing the movement of animals... .". By not keeping 
informed as to the regulations, respondent violated 9 C.F.R. § 161.3(h) 
irrespective of whether he also violated 9 C.F.R. § 161.3(h) by not keeping 
informed as to instructions issued to him by the Veterinarian-in-Charge. But, 
as stated above, I infer that respondent received the 1984 and 1986 
instructions and, therefore, he violated those instructions (which were 
identical, insofar as relevant here, to the regulations). Furthermore, as 
recognized by the ALJ, respondent concedes that he violated 9 C.F.R. § 
161.3(h) by failing to keep informed on the regulations (Initial Decision at 10). 

I disagree, however, with complainant’s view that respondent’s conduct also 
violated 9 C.F.R. § 161.3(d), which provides: 


(d) An accredited veterinarian shall perform official tests, 
inspections, treatments, and vaccinations and shall submit specimens to 
designated laboratories in accordance with Federal and State 
regulations and instructions issued to the accredited veterinarian by the 
Veterinarian-in-Charge or the State Animal Health Official, or both. 
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As shown above, I agree with complainant that on April 13, 1988, 
respondent did not complete an "official test," in accordance with Federal and 
State regulations or instructions issued to accredited veterinarians, but 
respondent’s conduct on April 13, 1988, ultimately led to an "official test." 
That is, on April 13, 1988, respondent submitted the blood samples drawn 
from the 47 cattle to the appropriate State-Federal laboratory in San Antonio, 
and that laboratory forwarded the samples to the State-Federal laboratory in 
Austin, which confirmed respondent’s tests on April 18, 1988. Accordingly, 
respondent properly completed an official test of the 47 cattle at some point 
in time, and, therefore, respondent did not violate 9 C.F.R. § 161.3(d). The 
only problem is that he had not completed an official test by April 13, 1988, 
when he signed an Official Health Certificate, and permitted it to be used for 
interstate transportation of the cattle. That violated 9 C.F.R. § 161.3(b), but 
not 9 C.F.R. § 161.3(d). 


Ill. The Sanction. 


We come now to the most difficult part of this case, the sanction. There 
are a number of circumstances that militate in favor of a minimum sanction 
in this case. Respondent has been an accredited veterinarian since 1943, and 
this is the first time that he has been found to have violated the regulations. 
His testimony that he did not know at the time that he was violating the 
regulations (Tr. 94) was believed by the ALJ, and I concur in that conclusion. 
(Respondent was involved in the interstate movement of cattle "[vjery very 
seldom," "very rarely" (Tr. 95)). A few days after he issued the Official Health 
Certificate involved in this case, when he learned that his actions were 
improper, he telephoned the appropriate State official, and gave him all of the 
information as to the incident, including the location of the cattle. The final 
test on the suspicious cow came back negative 5 days after the shipment on 
April 13, 1988, showing that no harm actually occurred as a result of 
respondent’s violation. 

Unfortunately for respondent, however, the minimum suspension period 
recommended by the Veterinary Services of the Department’s Animal and 
Plant Health Inspection Service (in an internal memorandum dated August 20, 
1985, relating to disciplinary matters) for a violation of 9 C.F.R. § 161.3(b), 
is 90 days (RX 11, pp. 4-5). The Veterinary Services’ memorandum (RX 11) 
divides the various subsections of 9 C.F.R. § 161.3 into major and minor 
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subsections,* and recommends a "minimum suspension of 90 days for violation 
of major subsections" (RX 11, p. 5). 9 C.F.R. § 161.3(b) is classified as a 
“major” subsection (RX 11, p. 4). Veterinary Services recommends a "letter 
of warning or a minimum suspension of 60 days for violation of minor 
subsections" (RX 11, p. 5). "A violation in which the possibility of or actual 
disease spread has occurred should result in revocation or the maximum 
suspension time," and an “accredited veterinarian who has had a previous 
violation which resulted in a suspension should receive a longer suspension or 
even revocation on the next violation" (RX 11, p. 5). 

The Veterinary Services’ recommendation is reasonable, considering the 
importance of the Brucellosis Eradication Program to the livestock industry 
of the Nation, and the necessity for the thousands of accredited veterinarians 
performing functions under the program to comply fully with all of the 
regulations and standards. As stated in Jn re Burns, 48 Agric. Dec. 881 
(Aug. 2, 1989), quoting from Jn re Grady, 45 Agric. Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It costs 
about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 440). 


The Brucellosis Eradication Program is described in In re Petty, 43 Agric. 
Dec. 1406, 1409-10 (1984), affd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), 
as follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) is 
a contagious, infectious and communicable disease affecting livestock. 
It is transmittable to humans.’ (Tr. 32, 95-96, 1056-59, 1160-64, 1177- 
80). The incubation period of the disease varies from about 10 days to 
a year, but does not generally exceed several months (Tr. 95, 1180). 


‘Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 


*The memorandum (RX 11, p. 4) refers to 9 C.F.R. § 161.2(b), but the provisions in 9 C.F.R. 


§ 161.2(b) (1985), when the Veterinary Services’ memorandum (RX 11) was issued, are identical 
in all material respects to the provisions now in 9 C.F.R. § 161.3(b). 
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aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 
Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from 
the Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of cattle. 
9 C.F.R. Part 78 (1980). 


Respondent’s violation involved signing and issuing an Official Health 
Certificate before the State-Federal laboratory had confirmed respondent’s 
tests. Although no harm occurred here, harm could have occurred if the 
State-Federal laboratory had not confirmed respondent’s tests. The 
importance of the Official Health Certificate is recognized in Jn re Scott, 37 
Agric. Dec. 1822, 1832 (1978), aff'd, No. CV 78-0208-D (C.D. Ill. May 23, 
1979), aff'd per curiam, No. 79-1709 (7th Cir. Feb. 12, 1980) (unpublished), 
printed in 39 Agric. Dec. 104 (1980), as follows: 


The backbone of the nation’s animal disease eradication and control 
program is the official health certificate. It must provide assurance to 
both the regulatory officials and the new owner of livestock that newly 
acquired animals will not introduce disease into the livestock 
population. It provides control of brucellosis, tuberculosis, and other 
communicable diseases that can affect both animals and man. Millions 
of dollars of public funds spent to eradicate livestock disease can be 
offset very quickly by practices indulged in by respondent. 
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It is vital to the Department’s Brucellosis Eradication Program that 
Official Health Certificates not be issued until an official test has been 
completed. Respondent failed to observe those vital requirements set forth 
in the regulations (and re-emphasized in the instructions). 

For the foregoing reasons, the following order should be issued in this 
proceeding. 


Order 


Respondent’s accreditation under 9 C.F.R. §§ 160-162 is suspended for 90 
days. This order shall become effective on the 30th day after service of this 
order upon respondent. 


In re: JAMES C. JENSEN, D.V.M. 
V.A. Docket No. 90-4. 
Decision and Order filed April 30, 1991. 


Relocation of accreditation - Failure to supervise testing - Improper verification of accuracy of 
federal forms. 


Respondent’s accreditation was revoked after Chief Judge Palmer ascertained that he failed to 
supervise the drawing of blood from race horses which were subsequently exported to Korea. 
In addition to such violation, respondent certified that information contained in the United 
States Origin Health Certificate (VS Form 17-140) was accurate even though it contained the 
results from the unsupervised tests. 


Jeff Kirmsse, for Complainant. 
Arthur M. Sheridan, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding instituted by a complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture ("USDA"), under the regulations 
promulgated under the Animal Quarantine and Related Laws (21 U‘S.C. § 
111 et seq.). The Administrator ("complainant") seeks to revoke respondent’s 
accreditation as a veterinarian because of alleged violations of the Standards 
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for Accredited Veterinarians (9 C.F.R. § 161.3) (also referred to as 
"Standards"). 

Prior to the filing of the complaint, an informal conference was held, as 
required by 9 C.F.R. § 162.12, concerning respondent on April 6, 1988, in 
Sacramento, California, at the Veterinary Services office of the Animal and 
Plant Health Inspection Service, USDA, at which respondent was given an 
opportunity to present his position to the Area Veterinarian in Charge and the 
Chief of the California Animal Health Branch. The complaint was filed on 
May 2, 1990 pursuant to 9 C.F.R. § 162.13. Respondent filed an answer 
denying the charges. 

I held an oral hearing on January 8 and 9, 1991, in Long Beach, California. 
Complainant was represented by Jeffrey D. Kirmsse, Esq. Respondent was 
represented by Arthur M. Sheridan, Esq. Both parties filed post-hearing 
briefs. 

Upon consideration of the record evidence and the proposed findings, 
conclusions and briefs filed by the parties, I have concluded that respondent 
violated the applicable standards and that his veterinary accreditation should 
be revoked. 


Findings of Fact 


1. The respondent, James C. Jensen, D.V.M., is an individual, whose 
mailing address is P.O. Box 157, Lomita, California 90717. 

2. The respondent is presently, and was, at all times to which are herein 
referred, a Doctor of Veterinary Medicine and an Accredited Veterinarian in 
the State of California under the provisions of the regulations of Title 9, Code 
of Federal Regulations, Parts 160-162 (9 C.F.R. §§ 160-162). 

3. A United States Origin Health Certificate (VS Form 17-140) is an 
official government document or form. 

4. The federal veterinary accreditation program relies on competent and 
conscientious private practitioners to carry out the regulatory work affiliated 
with veterinary services. 

5. The regulations and standards governing the accreditation are an 
integral and significant part of the federal and state cooperative efforts to 
control and eradicate the spread of disease. 

6. The federal veterinary accreditation program plays an integral and 
significant part in ensuring that American export and trade relations remain 
strong and competitive. 
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7. On or about April 10, 1987, the respondent signed and issued a United 
States Origin Health Certificate (VS Form 17-140) in which the respondent 
certified that the horses listed thereon were eligible for export to Korea. 

8. On or about May 1, 1987, the respondent signed and issued a United 
States Origin Health Certificate (VS Form 17-140) in which the respondent 
certified that the horses listed thereon were eligible for export to Korea. 

9. Vegas Lady and Fager’s Lady were the same horse and had been tested 
for Equine Infectious Anemia as reported on Health Certificate B194669. 

10. The pre-signed, and otherwise blank, VS Form 10-11s were given 
by the respondent to another individual, who was not an accredited 
veterinarian, for official use with regard to the testing of the subject horses 
which were exported to Korea. 

11. Complainant failed to show that respondent provided IRT with pre- 
signed VS Form 10-11s prior to leaving the country in March 1986. 

12. Complainant failed to show that respondent signed a Health 
Certificate with numerous discrepancies as to sex and/or age of the horses 
exported to Korea. 

13. Respondent improperly certified United States Origin Health 
Certificate No. B194667 in that he had not supervised the blood sampling on 
one of the dates listed, thus rendering such sampling invalid for certification 
purposes. 

14. Respondent failed to keep himself currently informed on State and 
Federal regulations governing the movement of animals. 

15. Korea has not filed a complaint regarding the two shipments in 
April and May of 1987 and continues to purchase American racehorses for its 
racehorse industry. 


Conclusions 


Respondent committed serious violations of applicable standards governing 
the conduct of accredited veterinarians and the revocation of his accreditation 
is warranted. 

Respondent, Dr. James C. Jensen, has been an accredited veterinarian 
since 1957. In March, 1987, Dr. Jensen travelled to West Germany to attend 
a meeting. While he was in West Germany, another veterinarian noticed 
several blank Equine Infectious Anemia Laboratory Test submission forms 
(VS Form 10-11) which had apparently been pre-signed by respondent. 
Subsequent investigation revealed that the respondent’s signature had been 
forged by the broker, Jim Paltridge, Director of International Racehorse 
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Transport (IRT). The investigation sparked by the presence of these forms, 
however, revealed other acts of possible impropriety on the part of 
respondent. It is these additional acts which are the subject of this decision. 

Respondent was in West Germany from March 11 until March 26, 1987. 
During this time period his assistants, neither of whom were veterinarians, 
drew blood from 300 to 400 horses, under the supervision of Jim Paltridge. 
The horses were to be shipped to Korea for the Government-controlled 
racehorse industry. One of the assistants later testified that he thought the 
bleedings were "pre-bleedings" and would only be used for determining 
whether the horses were disease-free prior to their sale and transport from 
the farm of origin to a quarantine farm. The assistants were paid directly by 
IRT, and there is no clear evidence indicating that respondent had arranged 
for the bleedings prior to his leaving for West Germany. It is, however, clear 
that respondent knew that such bleedings had taken place by the time he 
signed the United States Origin Health Certificate on April 10, 1987. 

After his return from West Germany, IRT retained respondent’s services 
with regard to the shipment of some 90 horses from Los Angeles, California 
to Korea in April and May of 1987. In order to expedite the necessary 
paperwork, respondent provided IRT with pre-signed, and otherwise blank, VS 
Form 10-11s. IRT prepared most, if not all, of the paperwork involved in the 
two shipments. On March 29, 1987, respondent travelled to the quarantine 
farm and bled the horses a second time. On April 10, he signed United States 
Origin Health Certificate B194667 (CX 11) certifying that the horses listed 
thereon were eligible for export to Korea. The form listed March 12, March 
15, and March 29 as the test dates for various diseases. Respondent has 
conceded, and indeed the evidence clearly shows, that he did not directly 
supervise the bleedings taken on March 12th and 15th. Respondent has 
further conceded that he did not verify whether another accredited 
veterinarian had supervised the bleedings. Both parties have assumed that 
these two bleedings were part of the series taken by respondent’s assistants for 
IRT. 

On May 4, 1987 respondent signed United States Origin Health Certificate 
No. B194669 (CX 12) for the second shipment of horses to Korea. In the 
certificate respondent identified one horse known as "Fager’s Lady". In the 
course of complainant’s investigation, no VS Form 10-11 could be found for 
Fager’s Lady. Vegas Lady, a horse with similar markings, had, however, been 
tested for Equine Infectious Anemia. Respondent contends that Fager’s Lady 
and Vegas Lady were the same horse. Complainant has alleged the certificate 
contained other inaccuracies as to the sex and/or age of 33 of the 52 horses 
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shipped pursuant to the certificate but failed to provide any evidence or 
testimony of such discrepancies at the hearing. Indeed, the endorsing federal 
veterinarian identified all horses being shipped with those listed on the 
certificate. 

Respondent has violated the Standards by signing a certificate containing 
information which he knew to be invalid for certification purposes. This 
constitutes a violation of 9 C.F.R. § 161.3(b) and (d). Additionally, he handed 
over pre-signed forms to be filled out by a broker, a person clearly outside of 
his control. Such action is prohibited by 9 C.F.R. § 161.3(j). These constitute 
serious violations. Respondent’s claim that he was merely acting according to 
usual and acceptable practice indicates a failure on his part to stay current 
with State and Federal regulations governing the export of animals in 
accordance with 9 C.F.R. § 161.3(h). The United States’ animal export 
program relies heavily on the diligence and integrity of its accredited 
veterinarians. While respondent’s actions did not result in the export of 
diseased horses, these actions could have jeopardized trade relations with 
Korea. The severity and possible impact of respondent’s actions fully justify 
the revocation of his accreditation. While I realize that this is the first 
complaint filed against Dr. Jensen in the more than 30 years that he has 
worked as an accredited veterinarian, the need to maintain and preserve the 
integrity of the veterinarians accreditation program outweighs those 
considerations. 


Order 


The veterinary accreditation of respondent, James C. Jensen, D.V.M., is 
hereby revoked. 

This Order shall be final and effective thirty-five (35) days after service of 
this Decision and Order upon the respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final June 13, 1991.-Editor] 
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In re: DR. WADE MARKHAM, D.V.M. 
V.A. Docket No. 89-4. 
Initial Decision and Order filed May 22, 1991. 


Violation of the Standards for Accredited Veterinarians - Length of Suspension. 


Respondent was a given a 300 day suspension for violation of the Standards for Accredited 
Veterinarians. Respondent used official vaccination eartags on cattle that were not officially 
vaccinated and performed brucellosis vaccinations without promptly reporting to state or federal 
officials. The length of suspension was based on a recommendation by APHIS outlined in an 
internal memorandum. Use of this memorandum as a guide for periods of suspension was 
discussed by the Judicial Officer in Jn re Dr. Albert Marshall Pickard, D.V.M. 


Kathleen Reiley, for Complainant. 
William H. Castor, for Respondent. 
Initial Decision and Order issued by Paul Kane, Administrative Law Judge. 


This decision is promulgated according to the Administrative Procedure 
Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended Pub. L. 95- 
251, March 27, 1978, 92 Stat. 183,' the Rules of Practice of the Department 
of Agriculture Governing Formal Adjudicatory Proceedings, 7 C.F.R. § 1.130- 
.151 (1990) as supplemented by the Rules of Practice Governing Revocation 


or Suspension of Veterinarians’ Accreditation, 9 C.F.R. Part 162 (1990). 

The Administrator of the Animal and Plant Health Inspection Service of 
the United States Department of Agriculture, by amended complaint filed 
March 6, 1990, alleges that Wade Markham, D.V.M., in 1988 and 1989 
violated the Standards for Accredited Veterinarians, specifically paragraphs 9 
C.F.R. § 161.3(b), (j) and (h) thereof. As a result thereof, the amended 
complaint seeks an 18-month suspension of Dr. Markham’s accreditation, 
pursuant to the provisions of 9 C.F.R. § 161.4. These allegations are taken to 
refer to the standards in effect as of January 1, 1990. The amended complaint 
was substituted for the complaint filed June 27, 1989. 

An oral hearing was held on August 14, 1990, in Tulsa, Oklahoma, before 
the undersigned. Subsequently, proposed findings and briefs were filed by 
counsel. To the extent indicated, they are adopted herein. All other proposed 
findings, conclusions, and arguments are rejected as being irrelevant, or 
lacking legal or evidentiary bases. In this decision and order, "Tr." refers to 
the transcript of the public hearing. "CX" refers to the numbered exhibits 


'5 U.S.CA. § 554, 557 (West 1977 & Supp. 1991) [hereinafter cited as unofficially codified]. 
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offered by complaint counsel. "RX" refers to the numbered exhibits offered 
by respondent’s counsel. 

The United States Department of Agriculture, hereinafter the Department, 
is represented by Kathleen Reiley, Esq., Washington, D.C. Dr. Markham is 
represented by William H. Castor, Esq., Vinita, Oklahoma. 

Upon consideration of all matters of record, the following findings of fact 
are made and conclusions of law reached. As a result, violations are found 
to exist, and a sanction is ordered.” 


Findings of Fact 


1. Dr. Wade Markham, respondent, is an individual whose mailing address 
is Route 4, Box 37, Vinita, Oklahoma 74301. (complaint, not denied by 
answer) 

2. Respondent is now, and at all material times herein was, a Doctor of 
Veterinary Medicine and an Accredited Veterinarian in the State of 
Oklahoma under the provisions of the regulations of Title 9, Code of Federal 
Regulations, Parts 160-162. (complaint, not denied by answer) 

3. Onor about February 22, 1988, respondent brucellosis tested cattle and 
applied eartags to the cattle but recorded the wrong prefix. (stipulation of 
counsel, Tr. 5, 6) 

4. Onor about April 28, 1988, respondent used official vaccination eartags 
on seven cattle that were not officially vaccinated. (stipulation of counsel, Tr. 
5, 6) 

5. Between and including the dates of September 25, 1988 and 
October 26, 1988, respondent performed brucellosis vaccinations which he did 
not report at the time of vaccination to state or federal officials, and which he 
did not promptly report to state or federal officials. (complaint counsel’s 
proposed findings #8 and #9; respondent’s counsel’s proposed findings #8 
and #9) 

6. Between March 15 and May 25, 1989, respondent performed brucellosis 
vaccinations which were reported to officials of the State of Oklahoma on 


*Pursuant to 21 U.S.C.A. § 134e(a)(2) violators of the Secretary’s regulations issued pursuant 
to the Animal Quarantine Act of 1962, Pub. L. 87-518, 76 Stat. 130 may be assessed civil 
penalties upon an agency hearing. The regulations and standards involved in this litigation were 
issued pursuant to 21 U.S.C.A. § 134b which is cited by the Secretary as authority for the 
dissemination of 9 C.F.R. Part 161. 
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June 26, 1989. (complaint counsel’s proposed findings #10 and #11; 
respondent’s counsel’s proposed findings #10 and #11) 

7. The evidence does not display the time interval permitted by the 
Department’s regulations between dates of vaccination and dates required for 
the filing of reports of corresponding vaccinations. (Tr. 48) Indeed, the 
Assistant Area Veterinarian-in-Charge does not require that charts be filed 
within 60 days of the date of vaccinations. (Tr. 48) The testimony was: "If 
they are 30 or 60 days late, why, we do not frown upon that too hard. If they 
are a year -- two years late, why, then it [sic] look at it with a very skeptic 
eye.” (Tr. 48-49) 


Statutes and Regulations 


Dr. Markham is alleged to have violated only the Secretary’s regulations, 
expressed as standards, at 9 C.F.R. § 161.3(b), (j) and (h) (1990). 
The standards expressed at 9 C.F.R. § 161.3(b) are as follows: 


(b) Anaccredited veterinarian shall not sign any certificate, form, 
record or report, or permit such a certificate, form, record, or report 
to be used until, and unless, he has ascertained that it has been 
accurately and fully completed clearly identifying the animal(s) or 
bird(s) to which it applies and showing the results of the inspection, 
test, or vaccination, etc., he has conducted, except as provided in 
paragraph (c) or (I) of this section. An accredited veterinarian shall 
not sign any certificate provided for by the Animal Welfare Act or its 
regulations and standards unless he has ascertained that the statements 
contained therein are complete, clear and accurate. The accredited 
veterinarian shall distribute copies of certificates, forms, records and 
reports, according to instructions issued to him by the Veterinarian in 
Charge or the State Animal Health Official. 


The stipulation of counsel (Finding #3) confirms that the act 
inaccurately recording eartags violated this standard. 
The standards expressed at 9 C.F.R. § 161.3(j) are as follows: 


(j) An accredited veterinarian shall be responsible for proper use 
of all certificates, forms, records, reports, tags, brands, bands, or other 
identification used in his work as an accredited veterinarian and shall 
take proper precautions to prevent misuse thereof. He shall 
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immediately report to the Veterinarian-in-Charge or State Animal 
Health Official the loss, theft, or deliberate or accidental misuse of any 
such certificate, form, record, report, tag, band, brand, or other 
identification. He shall not permit any certificate, form, record, report, 
tag, band, brand, or other identification, to be kept in the custody of 
anyone but himself prior to official use. 


The stipulation of counsel (Finding #4) confirms that the act of affixing 
official vaccination eartags to cattle which were not vaccinated, and need not 
have been vaccinated, violated this standard. 

The Administrator’s complaint lastly alleges that the standards at 9 C.F.R. 
§ 161.3(h) were violated. These require that: 


(h) An accredited veterinarian shall keep himself currently 
informed on Federal and State regulations governing the movement of 
animals and poultry, and on procedures applicable to disease control 
and eradication programs, including emergency programs, and on 
definitions, regulations, and standards under the Animal Welfare Act, 
and any legislation amendatory thereof, and on regulations under the 
Horse Protection Act of 1970, and any legislation amendatory thereof. 
He shall carry out all of his responsibilities under the applicable 
Federal programs and cooperative programs in accordance with such 
regulations and instructions issued to him by the Veterinarian in 
Charge or the state Animal Health Official, or both. 


Respondent’s counsel acknowledges that Dr. Markham failed to report, 
timely and promptly, vaccinations completed in 1988. (Finding #5) This 
failure was sufficient to permit the conclusion that the standard at 9 C.F.R. § 
161.3(h) was violated, for the instructions of the area Veterinarian-in-Charge, 
specify that "Vaccinated animals must be permanently identified as vaccinates 
and reported at the time of vaccination... ." (CX 3, p.3) Dr. Markham was 
aware of this reporting requirement (Tr. 9), but failed to carry it out in 1988. 

On June 26, 1989, Dr. Markham reported vaccinations he had completed 
between March 15, 1989 and May 25, 1989. (Finding #6) Complaint counsel 
argues that the standard at 9 C.F.R. § 161.3(h) was additionally violated by the 
lapse between the dates vaccinations were completed and subsequently 
reported. However, the record does not display the Department’s standard by 
which judgements may be made on the timeliness of reporting requirements. 
Complaint counsel cites to the testimony of a Dr. Hartin at Tr. 80 in support 
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of the argument that timely reporting of the 1989 vaccinations was not 
achieved. However, Dr. Hartin’s statement does not display a pre-existing 
measure of the objective standard of timeliness. Further, Dr. Hartin’s 
statement mingles a subjective opinion on the timeliness of reports filled on 
vaccinations performed in 1988 with those performed in 1989. (Tr. 80) 
Usually, duties imposed by regulations are accompanied by an expression of 
an interval certain. Here, there is no such expression. Indeed, the Assistant 
Veterinarian-in-Charge indicated that intervals of 60 days would not bring 
criticism. (Finding #7) 


Sanctions 


The stipulations of counsel permit the conclusions that violations of the 
Department’s standards at 9 C.F.R. § 161.3(b), (j) and (h) exist. Sanctions 
must be imposed upon Dr. Markham for his failure to achieve compliance 
with the standards imposed upon accredited veterinarians servicing the various 
cattle industries. These sanctions serve to achieve the intent of congress by 
mandating compliance with the Department’s efforts to control the contagion 
known as brucellosis. 

Complaint counsel recommends that Dr. Markham’s accreditation be 


suspended for an 18 month period pursuant to 9 C.F.R. § 161.4(a) (1990). 
This regulation provides, as an alternative to suspension or revocation, that 
the Deputy Administrator may issue a warning notice. The regulation does 
not provide guidelines by which sanctions may be considered or evaluated. 

However, it is known that such guidelines do indeed exist in a document 
not circulated to veterinarians. This document has been characterized by the 
Department’s Judicial Officer as follows: 


Unfortunately for respondent, however, the minimum suspension 
period recommended by the Veterinary Services of the Department’s 
Animal and Plant Health Inspection Service (in an internal 
memorandum dated August 20, 1985, relating to disciplinary matters) 
for a violation of 9 C.F.R. § 161.3(b), is 90 days (RX 11, pp. 4-5). The 
Veterinary Services’ memorandum (RX 11) divides the various 
subsections of 9 C.F.R. § 161.3 into major and minor subsections,* and 


°Dr. Albert Marshall Pickard, D.V.M., V.A. Docket No. 89-2, 50 Agric. Dec. 638 (March 13, 
1991). 
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recommends a "minimum suspension of 90 days for violation of major 
subsections" (RX 11, p. 5). 9 C.F.R. § 161.3(b) is classified as a 
"major" subsection (RX 11, p. 4). Veterinary Services recommends a 
“letter of warning or a minimum suspension of 60 days for violation of 
minor subsections" (RX 11, p. 5). "A violation in which the possibility 
of or actual disease spread has occurred should result in revocation or 
the maximum suspension time," and an “accredited veterinarian who 
has had a previous violation which resulted in a suspension should 
receive a longer suspension or even revocation on the next violation" 


(RX 11, p. 5). (Emphasis in original) 


*The memorandum (RX 11, p. 4) refers to 9 C.F.R. § 161.2(b), but 
the provisions in 9 C.F.R. § 161.2(b) (1985), when the Veterinary 
Services’ memorandum (RX 11) was issued, are identical in all material 
respects to the provisions now in 9 C.F.R. § 161.3(b). 


The memorandum to which the Judicial Officer has made reference is an 
exhibit in this present record, i.e. CX 16. It is certain that a violation of 9 
C.F.R. § 161.3(b) is the violation of a "major" section, for which the minimum 
suspension period is 90 days. In this matter, Dr. Markham’s counsel has 
stipulated to facts which compel the conclusion that 9 C.F.R. § 161.3(b) was 
violated. However, counsel has introduced evidence which indicates that the 
eartags were innocently mis-identified due to the multiple descriptions of the 
relevant prefix letters on the container in which the tags were packaged. 
Dr. Markham’s mis-identification of this prefix resulted from a reading of the 
box label, rather than of the eartags, which is a container label issue. Hence, 
there is no justification to increase the suspension period beyond that 
recommended through the veterinary services memorandum No. 576.1 dated 
August 20, 1985. (CX 16) 

This document also identifies a violation of 9 C.F.R. § 161.3(j) as a major 
violation. The stipulation of counsel (Finding #4) permits the conclusion that 
Dr. Markham violated this section. Counsel suggests in mitigation that 
Dr. Markham, due to an insufficient inventory of field supplies, affixed eartags 
to 7 immature animals, that did not require vaccination and were not 
vaccinated, which eartags were reserved by color and numerals, for use on 
animals that require vaccination. Counsel’s argument is rejected for this 
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conduct could very easily lead to the shipment of maturing animals displaying 
eartags suggesting vaccinations when none had been performed. This could 
lead to the spread of disease. Thus, there is full justification for an additional 
90-day suspension. 

The Department has also alleged, that Dr. Markham violated the standards 
at 9 C.F.R.§ 161.3(h). This section is a catch-all. It is used to discipline those 
veterinarians who choose to deviate from the accepted practices required of 
those who accept the Department’s accreditation. Counsel’s stipulation 
establishes that Dr. Markham did deviate from this amorphus standard in 
1988. However, the testimony of Dr. Hartin and the phraseology of CX 16, 
and the Department’s Rules of Practice Governing Veterinary Accreditation 
Disciplinary Action, 9 C.F.R. § 162.1-.13, are both ambiguous, not only as to 
that conduct required of veterinarians, but also as to the sanction which is 
recommended for failures to achieve expected behavior. Again, Dr. Hartin 
testified, as the official to whom such reports are made, that a failure to 
report vaccinations within 60 days would not stimulate the initiation of a 
disciplinary action. CX 16, does not reveal a definition of the so-called timely 
reporting requirement, nor does CX 16 classify a violation of 9 C.F.R. 
161.3(h) as being either, major or minor. CX 16, p. 5 provides only this 
information: 


Violation of subsection (h), which states an accredited veterinarian 
must be knowledgeable of State-Federal regulations and carry out the 
responsibilities of an accredited veterinarian in accordance with 
regulations and instructions issued, shall be charged in all accreditation 
cases and shall be classified with the greater number of subsections. 


The terms expressed in this directive ". . . and shall be classified with the 
greater number of subsections,” suggest, for example, that if a matter involves 
alleged violations of 3 major subsections and 2 minor subsections, and a 
violation of 9 C.F.R. § 161.3(h), sanctions would be imposed for the violation 
of 4 major subsections and 2 minor subsections. In this matter, Dr. Markham 
violated two major subsections. Therefore, the violation of 9 C.F.R. § 
161.3(h) should also be classified as a major violation. However, complaint 
counsel, by brief filed November 16, 1990 (p. 16) suggests that Dr. Markham’s 
violation of 9 C.F.R. § 161.3(h) was but a minor violation. Accordingly the 
sanction levied for this violation is a period of suspension of 60 days. 

Dr. Markham’s accreditation was suspended in 1982 for 10 days and in 
1986 for 6 months. (Respondent’s proposed Findings #3 and #5) Therefore, 
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Dr. Markham is aware that the Department intends that accredited 
veterinarians comply with the published standards. 

Dr. Behring, the Acting Area Veterinarian-in-Charge testified that he 
followed the precepts of CX 16 in advancing his recommendation that 
Dr. Markham’s accreditation be suspended for 18 months. (Tr. 36-37) 
However, Dr. Behring’s statement is not supported by a reading of CX 16. 
Rather, CX 16 only provides that, "an accredited veterinarian who has had a 
previous violation which resulted in a suspension should receive a longer 
suspension or even revocation on the next violation of the Standards." 

The suspension period herein ordered shall thus be elongated by an 
additional 60 days, recognizing that the sanction imposed for the violations of 
each standard is the maximum recommended at CX 16.4 While this 
suspension period is not the 18 months that complaint counsel contends 
should be entered, it does remove Dr. Markham’s right to perform accredited 
services for a 10-month period. This is an extensive period of suspension, and 
is required even though, as has been argued by respondent’s counsel, no 
actual harm resulted from Dr. Markham’s conduct. This suspension comports 
with the results obtained in Dr. Albert Marshall Pickard, D.V.M., V.A. Docket 
No. 89-2, 50 Agric. Dec. 638 (March 13, 1991). 

Complaint counsel cites, in support of the recommendation for suspension, 


only the following: "... Nicholas & Co. v. Secretary of Agriculture, 131 F.2d 
651, 659 (C.A. 1); 35 Agric. Dec. 1822, 1831 (1976) . . . .". Counsel’s citations 
are puzzling. The Nicholas case was a 1942 case involving the Secretary’s 
suspension of respondent’s registration under the Commodity Exchange Act. 
Counsel’s second citation is to Indiana Slaughtering Co., Inc., 35 Agric. Dec. 
1822 (1976) which involved consideration of a consent decision in a Federal 
Meat Inspection Act case. 


Conclusions 


This record reveals violations, as alleged, of the Secretary's Standards for 
Accredited Veterinarians, as expressed at 9 C.F.R. § 161.3(b), (j) and (h). 


“CX 16 states that, "For each additional major subsection violated, a 60-to 90-day extension 
of the minimum penalty is recommended." 
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Order 


Accordingly, based on the attached findings of facts and conclusion, 
Dr. Markham’s accreditation under 9 C.F.R. Parts 160-162 is suspended for 
300 continuous and consecutive calendar days commencing on the eleventh 
day after this decision becomes effective. 

This decision will become effective without further proceedings 35 days 
after service unless appealed to the Secretary by a party to the proceeding 
within 30 days after service as provided in the rules of practice, 7 C.F.R. § 
1.145 (1991). 

Copies shall be served upon counsel. 

[This Initial Decision and Order became final June 27, 1991.-Editor]} 
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In re: CAL-ALMOND, INC. and GOLD HILLS NUT CO., INC. 
91 AMA Docket No. F&V 981-8. 
Order Denying Interim Relief filed January 10, 1991. 


Frank Martin, Jr., for Respondent. 
Brian Leighton, Fresno, CA, for Petitioners. 
Order issued by Donald A. Campbell, Judicial Officer. 


Petitioners’ Application for Interim Relief is denied. In re Saulsbury 
Orchards & Almond Processing, Inc., 49 Agric. Dec. 836 (Oct. 9, 1990); In re 
Lansing Dairy, Inc., 48 Agric. Dec. 867 (Nov. 22, 1989); In re Gerawan Co., 
Inc., 48 Agric. Dec. 79 (June 2, 1989); In re Cal-Almond, Inc., 48 Agric. Dec. 
15 (Mar. 8, 1989); In re Wileman Bros. & Elliott, Inc., 47 Agric. Dec. 1109 
(1988), reconsideration denied, 47 Agric. Dec. 1263 (1988); In re Wileman Bros. 
& Elliott, Inc., 46 Agric. Dec. 765 (1987), reconsideration denied, 46 Agric. 
Dec. 765 (1987); In re Saulsbury Orchard & Almond Processing, 46 Agric. Dec. 
561 (1987); In re Borden, Inc., 44 Agric. Dec. 661 (1985); In re Sequoia Orange 
Co., 43 Agric. Dec. 1719 (1984); In re Dean Foods Co., 42 Agric. Dec. 1048, 
1048 (1983); In re Moser Farm Dairy, Inc., 40 Agric. Dec. 1246, 1246-50 (1981). 


In re: GERAWAN CO., INC., a California Corp. 
90 AMA F&V Docket No. 916-5. 
Dismissal of Petition filed February 26, 1991. 


Helen G. Boutrous, for Respondent. 
Thomas E. Campagne, for Petitioner. 
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge. 


On July 18, 1990, petitioner filed both a petition seeking exemption or 
variance from regulation 7 C.F.R. § 916.350 and an application for interim 
relief. On July 30, 1990, respondent filed its opposition to the interim relief 
application. On August 1, 1990, petitioner filed an amended petition seeking 
modification and/or exemption from various provisions of the Nectarine 
Marketing Order (7 C.F.R. Part 916). On August 18, 1990, respondent filed 
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a motion to dismiss the petition and a supporting memorandum of law. On 
August 22, 1990, petitioner’s attorney filed a letter requesting permission to 
withdraw its petition since the issue had become moot. 

Upon consideration of each of the filings, the petition is dismissed. 


In re: LESLIE P. BIKKI. 
AMA Docket No. 90 F&V 919-5. 
Order Dismissing Petition filed February 22, 1991. 


Martha Leary, for Respondent. 
Petitioner, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


On September 10, 1990, the Respondent herein filed a Motion to Dismiss 
the Petition, which was served on Petitioner, by Certified Mail on October 23, 
1990. No response forth came. The case was assigned to this Judge on 
February 19, 1991. For reasons set forth in the Respondent’s aforesaid 
Motion of September 10, 1990, the following Order is issued. 


Order 


The Petition filed herein on August 14, 1990, is hereby dismissed with 
prejudice. 

This Order shall be final unless appealed within 30 days after service to the 
Secretary, all as more fully set forth in 7 C.F.R. section 900.65. 

Copies hereof shall be served upon the parties. 

[This Order became final April 8, 1991.-Editor] 
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In re: CHARLES L. CAMPBELL. 
AMA Docket No. 919-6. 
Order Dismissing Petition filed February 27, 1991. 


Martha Leary, for Respondent. 
Petitioner, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


On August 17, 1990, the respondent filed a motion to dismiss the petition, 
which was served on petitioner by certified mail on October 23, 1990. 
Petitioner did not file a response to the motion. 

Upon consideration of the petition and respondent’s motion, the following 
order, for the reasons set forth in respondent’s motion to dismiss, is issued. 


Order 


The petition filed herein on August 17, 1990, is hereby dismissed with 
prejudice. 

This order shall be final unless appealed within 30 days after service to the 
Secretary, as more fully set forth in 7 C.F.R. § 900.65. 

Copies hereof shall be served upon the parties. 

[This Order became final April 8, 1991.-Editor] 


In re: HARRY C. TALBOTT. 
AMA Docket No. 90 F&V 919-3. 
Order Dismissing Petition filed February 27, 1991. 


Martha Leary, for Respondent. 
Petitioner, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


On August 13, 1990, the respondent filed a motion to dismiss the petition. 
Upon review of the petition and the motion, the motion is being granted for 
the reasons stated by respondent and the following order is issued. 
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Order 


The petition filed herein on August 13, 1990, is hereby dismissed with 
prejudice. 

This order shall be final unless appealed within 30 days after service to the 
Secretary, as more fully set forth in 7 C.F.R. § 900.65. 

Copies hereof shall be served upon the parties. 

[This Order became final April 9, 1991.-Editor] 


In re: R. L. HUDSON. 
AMA Docket No. 90 F&V 919-2. 
Order Dismissing Petition filed March 1, 1991. 


Martha Leary, for Respondent. 
Petitioner, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


On August 13, 1990, the respondent filed a motion to dismiss the petition. 
Upon review of the petition and the motion, the motion is being granted for 
the reasons stated by respondent and the following order is issued. 


Order 


The petition filed herein on July 25, 1990, is hereby dismissed with 
prejudice. 

This order shall be final unless appealed within 30 days after service to the 
Secretary, as more fully set forth in 7 C.F.R. § 900.65. 

Copies hereof shall be served upon the parties. 

[This Order became final April 11, 1991.-Editor] 
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In re: ALLEN M. WILLIAMS. 
AMA Docket No. 90 F&V 919-4. 
Order of Dismissal filed March 5, 1991. 


Martha Leary, for Respondent. 
Petitioner, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted by a “Petition For Exemption" filed on 
August 9, 1990. On September 10, 1990, respondent filed a motion to dismiss 
with a supporting memorandum of law. On November 5, 1990, petitioner 
filed a document entitled: "Amended Pleadings Points Of Law And 
Arguments In Opposition To Motion To Dismiss." On November 20, 1990, 
respondent filed a new motion to dismiss to encompass both the original and 
the amended petition, and also filed a new supporting memorandum of law. 
On December 5, 1990, petitioner filed "Points of Law and Arguments in 
Support of Opposition to Motion to Dismiss." Based upon careful 
consideration of each of those documents the petition and the amended 
petition are being dismissed for the reasons stated by respondent. 

Only one of petitioner’s allegations would be justiciable in a proceeding of 
this type. Petitioner claims that Marketing Order 919 has been illegal since 
its inception in 1939 because there was a lack of substantial evidence to 
support the order’s promulgation. But petitioner bases this argument wholly 
upon the fact that the records pertaining to the 1939 rulemaking hearing were 
routinely destroyed by the Federal Record Center. However, the Secretary’s 
rulemaking action is entitled to a presumption of regularity, and the burden 
of proof rests on petitioner as the party alleging irregularity. McLeod v. 
I.N.S., 802 F.2d 89, 95 (3d Cir. 1986). Inasmuch as the underlying 
administrative record is now unavailable, there is no evidence that anyone 
including petitioner can now present. Without any evidence, the presumption 
of regularity cannot be refuted, and a hearing on this issue would be pointless. 

For this reason and the other reasons stated in the memoranda filed by 
respondent, the petition and the amended petition are hereby dismissed with 
prejudice. 

[This Order became final April 22, 1991.-Editor] 
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In re: LESLIE R. EKLUND. 
AMA Docket No. 919-1. 
Order Dismissing Petition filed February 27, 1991. 


Martha Leary, for Respondent. 
Petitioner, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


On August 13, 1990, the respondent filed a motion to dismiss the petition, 
which was served on petitioner by certified mail on August 20, 1990. 
Petitioner did not file a response to the motion. 

Upon consideration of the petition and respondent’s motion, the following 
order, for the reasons set forth in respondent’s motion to dismiss, is issued. 


Order 


The petition filed herein on August 13, 1990, is hereby dismissed with 
prejudice. 

This order shall be final unless appealed within 30 days after service to the 
Secretary, as more fully set forth in 7 C.F.R. § 900.65. 

Copies hereof shall be served upon the parties. 


[This Order became final May 21, 1991.-Editor] 


In re: KERMIT BREED. 
A.Q. Docket No. 89-72. 
Order Dismissing Purported Appeal filed January 11, 1991. 


Dismissal of late appeal — Appeal did not conform to requirements of Rules of Practice. 


The Judicial Officer dismissed a purported appeal because it was filed after the initial decision 
had become effective, and, in addition, it did not remotely conform to the requirements of the 
Rules of Practice. 


Kathleen Reiley, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 
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On October 9, 1990, Administrative Law Judge Edwin S. Bernstein (ALJ) 
filed an initial Decision and Order assessing a $2,000 civil penalty against 
respondent under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 
120, 122). A copy of the ALJ’s initial Decision and Order was received by 
respondent on October 20, 1990. On November 26, 1990 (the 37th day after 
receipt by respondent of the ALJ’s decision), respondent filed a handwritten 
document stating that the ALJ’s decision "shall be appealed by me ... 
because of various vagaries of interpretation and the inability of the plaintiff 
to properly bring to trial in a reasonable time any substantial evidence and to 
allow me to do the same." Since the appeal was filed after the effective date, 
and it is now too late to file an appeal (7 C.F.R. §§ 1.142(c), .145(a)), the 
initial Decision and Order became final 35 days after October 20, 1990, when 
the ALJ’s initial Decision and Order was received by respondent. See In re 
Hamilton, 45 Agric. Dec. 2395 (1986); In re Bushelle Cattle Co., 45 Agric. Dec. 
1131 (1986); In re Hulings, 44 Agric. Dec. 298 (1985), appeal dismissed, No. 
85-1220 (10th Cir. Aug. 16, 1985); In re Powell, 44 Agric. Dec. 1220 (1985), 
the latter of which is attached as an Appendix. (In addition, even if the 
appeal had been timely filed, it would have been dismissed because it does not 
remotely conform to the requirements of the Rules of Practice (7 C.F.R. § 


1.145)). 


Order 
Respondent has failed to file a timely appeal from the initial Decision and 
Order issued by the ALJ, and the purported appeal is dismissed. The initial 
Decision and Order became final on November 24, 1990. 


APPENDIX 


In re Powell, 44 Agric. Dec. 1220 (1985). 
[Not published herein.-Editor] 
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In re: THOMAS E. DAILEY, PATRICK SHEIL, IDALBERTO BUENO, and 
AMERICAN BUENO GENETICS, INC. 

A.Q. Docket No. 90-28. 

Order Dismissing Complaint as to Certain Named Respondents filed 
January 11, 1991. 


Darlene Bolinger, for Complainant. 

Leo Bueno, Miami, FL, for Respondents Idalberto Bueno and American Bueno Genetics, Inc. 
Thomas E. Dailey and Patrick Sheil, Pro se. 

Order issued by Paul Kane, Administrative Law Judge. 


The Department’s complaint, filed August 27, 1990, identifies the following 
as respondents herein: 


Thomas E. Dailey 

Patrick Sheil 

Idalberto Bueno 

American Bueno Genetics, Inc. 


The Department’s counsel moved for the entry of a decision and order by 
reason of default on October 31, 1990, as to respondents American Bueno 


Genetics, Inc., and Idalberto Bueno. By order filed November 21, 1990, the 
Chief Administrative Law Judge directed the acceptance of these respondents’ 
answer as if timely filed. 

By motion filed December 24, 1990, the Department’s counsel moved for 
the dismissal of the complaint as to respondents Thomas E. Dailey, American 
Bueno Genetics, Inc., and Idalberto Bueno, which motion is granted for the 
reasons expressed therein. 

Accordingly, the complaint herein, as to respondents Thomas E. Dailey, 
American Bueno Genetics, Inc., and Idalberto Bueno is dismissed with 
prejudice. 

No action is taken regarding respondent Patrick Sheil. 
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In re: LISA BURKART. 
A.Q. Docket No. 336. 
Order Withdrawing Matter from Adjudication filed March 18, 1991. 


Patrice Harps, for Complainant. 
Respondent, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


A complaint was issued in this matter against respondent, a foreign 
resident, on August 12, 1987. The complaint has not been served upon 
respondent. 

On March 8, 1991, complainant’s counsel moved to dismiss this matter. 
Counsel does not cite any procedural rule which may authorize the result 
sought. 

Accordingly, based upon 7 C.F.R. § 1.143(b)(1) the complaint in this 
matter is withdrawn, for complaint counsel has determined to forego 
prosecution. 


In re: INTERNATIONAL BONDED COURIERS, INC., PAN AMERICAN 
WORLD AIRWAYS, INC., JUAN A. ORTIZ, d/b/a MENTRA LABS. 

A.Q. Docket No. 89-78. 

Dismissal of Complaint filed April 30, 1991. 


Gabrielle Siman, for Complainant. 

Scott E. Kresch, New York, NY, for Respondent Pan American. 
Respondents International Bonded Couriers, Inc. and Juan Ortiz, Pro se. 
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge. 


The complaint in the above-entitled proceeding is hereby dismissed. 
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In re: ELMORE BROCK, JR., RAYMOND POPP, DONNA POPP. 
HPA Docket No. 91-22. 
Order filed January 25, 1991. 


Robert A. Ertman, for Complainant. 
Respondents, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


Upon motion of the complainant, stating that respondent Elmore Brock, 
Jr., is deceased, and that respondent Diana Popp’s name is misspelled in the 
complaint as "Donna Popp", it is ordered that the complaint is hereby 
dismissed as to Mr. Brock and that the proceeding be recaptioned “In re: 
Raymond Popp and Diana Popp". 


In re: JEFFREY BYROM. 
HPA Docket No. 90-33. 
Order Dismissing Complaint Without Prejudice filed March 7, 1991. 


Sharlene A. Deskins, for Complainant. 
G. Thomas Blankenship, Indianapolis, IN, for Respondent. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Upon good cause shown, complainant’s motion to dismiss the complaint 
against respondent Jeffrey W. Byrom without prejudice is granted. 


In re: CHARLES SIMS, J. B. BUCHANAN, and ROBERT WILEY. 
HPA Docket No. 90-21. 
Order filed March 27, 1991. 


M. Bradley Flynn, for Complainant. 
Respondents, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Complainant has moved that the complaint herein be dismissed without 
prejudice to refile against respondent J. B. Buchanan. It appears that 
complainant has been unable to effect service of the complaint herein on 
respondent Buchanan, and Buchanan’s current whereabouts are unknown. 
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THEREFORE, for good cause shown, the complaint herein is dismissed 
against respondent J. B. Buchanan. Complainant may refile the complaint 
against Mr. Buchanan if it subsequently locates him. This proceeding is 
restyled In re: Charles Sims, and Robert Wiley, and retains HPA Docket No. 
90-21. 


In re: BILLY SANDERSON and MR. and MRS. R. T. McKELVY. 
HPA Docket No. 91-11. 
Order filed April 23, 1991. 


Frank Martin, Jr., for Complainant. 
Carthel L. Smith, Jr., Lexington, TN, for Respondents. 
Order issued by Paul Kane, Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, and with the 
concurrence of the respondent, the complaint is dismissed as to respondent 
Mrs. R. T. McKelvy. 


In re: GARY HOLLIN, NOEL PITTMAN, and BILLI PITTMAN. 
HPA Docket No. 91-55. 
Order filed May 13, 1991. 


Frank Martin, Jr., for Complainant. 
Respondents, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon motion of the complainant and with the agreement of the 
respondent, complainant’s motion for decision and order upon admission of 
facts by reason of default is withdrawn from consideration. Furthermore, 
respondent Billi Pittman is dismissed as a party respondent, and the hearing 
clerk is directed to serve respondent Noel Pittman with a copy of the 
complaint by certified mail at his new address, which is 241 Riley Avenue, 
Apt. B-1, Macon, Georgia 31204. 

Copies of this Order shall be served upon the parties. 
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In re: KEITH INMAN and CHARLES BLINNE. 

HPA Docket No. 91-134. 

Order Dismissing Complaint Against Mrs. Charles Blinne Without Prejudice 
filed May 24, 1991. 


Sharlene A. Deskins, for Complainant. 
Dan L. Birdsong, Rolla, MO, for Respondents. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Upon good cause shown, complainant’s motion to dismiss the complaint 
against respondent Mrs. Charles (Lynette) Blinne without prejudice is hereby 
granted. 

The complaint is re-captioned as shown above. 


In re: RANDALL COPAS and LEON LONG. 
HPA Docket No. 91-142. 
Order of Dismissal--Order Amending Caption filed June 11, 1991. 


Martha A. Leary, for Complainant. 
Respondents, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Upon good cause shown, Complainant’s motion to dismiss the complaint 
against Mrs. Randall Copas and Mrs. Leon Long is granted. The complaint 
is dismissed without prejudice. 

The caption in this matter is amended as set forth above. 
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In re: C. DEAN THOMAS and BETH THOMAS. 

HPA Docket No. 91-141. 

Order Dismissing Complaint Against Ron Trischler and Lou Trischler 
Without Prejudice filed June 18, 1991. 


Sharlene A. Deskins, for Complainant. 
Respondents, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Upon good cause shown, complainant’s motion to dismiss the complaint 
against respondents Ron Trischler and Lou Trischler without prejudice is 
hereby granted. 

The complaint is re-captioned as shown above. 


In re: AVA T. GIBBS. 
P.Q. Docket No. 91-17. 
Order Dismissing Complaint filed February 8, 1991. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Upon Complainant’s Motion therefor, the complaint filed herein on 
January 10, 1991, is hereby dismissed. 


In re: FLORINA CRUZ De FELIPE. 
P.Q. Docket No. 91-14. 
Order Withdrawing Matter From Adjudication filed March 22, 1991. 


Linda Gafford, for Complainant. 
Respondent, Pro se. 
Order issued by Paul Kane, Administrative Law Judge. 


A complaint was filed in this matter against respondent on February 4, 
1991, alleging a violation of the Secretary’s regulation at 7 C.F.R. § 319.56(c). 
Respondent’s answer was filed February 28, 1991, averring that a penalty had 
been previously paid. 
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On March 19, 1991, complaint counsel moved to dismiss the complaint, 
for, "The purposes of the Acts have been achieved and it is not necessary to 
proceed with this case." Counsel does not cite any procedural rule which may 
authorize the result sought. 

Accordingly, based upon 7 C.F.R. § 1.143(b)(1) the complaint in this 
matter is withdrawn, for complaint counsel, now having utilized the 
Department’s adjudicatory functions to complete investigational processes, has 
determined to forego prosecution. 


In re: F. CHANTHASY SIVONGXAY. 
P.Q. Docket No. 91-24, 
Dismissal of Complaint filed April 22, 1991. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon Motion of Complainant, the complaint in the above-entitled 
proceeding is hereby dismissed. 


In re: DAVID HARRIS. 
P.Q. Docket No. 91-27. 
Ruling on Certified Questions filed May 1, 1991. 


Certified questions — Consent decisions — Subordinate role of ALJ — Interlocutory appeals 
— Notice and comment rulemaking of APA — Retroactivity. 


The Judicial Officer ruled, in response to questions certified by Judge Kane (ALJ), that Air 
Transport Ass’n of America v. Dep’t of Transp. and Bowen v. Georgetown Univ. Hosp. will not be 
applied in the Department’s A.Q. and P.Q. dockets, since they are irrelevant to the A.Q. and 
P.Q. situations. The Department’s Rules of Practice were issued after notice and comment 
rulemaking, and do not contain discretionary and highly contentious choices, such as those 
involved in Air Transport. Since the statutes were amended to authorize administrative civil 
penalty proceedings based on future violations of the Department’s regulations, no issue of 
retroactivity arises under Bowen. It was highly improper for the ALJ to certify the questions as 
to the applicability of these two cases, because they relate to the legal issue as to whether the 
Department was required to engage in notice and comment rulemaking after the statutes were 
amended to provide for administrative civil penalty proceedings, and the Judicial Officer had 
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previously ruled adversely to the ALJ’s view in 17 cases (all but one of which came to the 
attention of the ALJ before his certification). The decisions of the Judicial Officer are binding 
on an ALJ irrespective of whether the ALJ regards the decisions as correct, and irrespective of 
whether the Judicial Officer ignores cases deemed relevant by the ALJ. In addition, since this 
case (and others) involved Consent Decisions agreed to by all parties, the ALJ was required by 
the Department’s Rules of Practice to enter the Consent Decisions without further procedure, 
unless an error appeared on the face of the Consent Decisions. There was no error on the face 
of the Consent Decisions. The ALJ’s attack on the ethics of complainant’s attorneys is 
unwarranted since, contrary to the ALJ’s statements, complainant’s attorneys cited Air Transport 
in all of their briefs appealing decisions by the ALJ, and in the attachments to their appeals in 
the three cases specified by the ALJ, where interlocutory appeals were filed without waiting for 
the ALJ’s decision. Interlocutory appeals are proper where the respondent consents to a 
decision and waives any further procedure, and the ALJ refuses to issue the Consent Decision. 
Subordinate role of an ALJ explained. The ALJ’s refusal to issue Consent Decisions, as 
required by the Rules of Practice, and refusal to follow express rulings by the Judicial Officer, 
is adversely affecting important governmental programs. Importance of A.Q. and P.Q. programs 
explained. 


Patrice H. Harps, for Complainant. 
Respondent, Pro Se. 
Ruling issued by Donald A. Campbell, Judicial Officer. 


On April 17, 1991, Administrative Law Judge Paul Kane (ALJ) certified 
to the Judicial Officer two questions, both asking whether the Judicial Officer 


intends to apply two cases relating to a legal issue that has been decided by 
the Judicial Officer in 17 prior cases, without any discussion by the Judicial 
Officer of these two cases. I will first answer the certified questions, and then 
explain why the ALJ’s action in certifying these questions to the Judicial 
Officer was highly inappropriate, in the circumstances of this case. The ALJ’s 
certification in its entirety is as follows: 


On April 15, 1991, counsel to the Department of Agriculture, 
Patrice H. Harps, Esq., Washington, D.C. filed a proposed Consent 
Decision herein. By this document, the respondent and the 
Department stipulate that the Department has jurisdiction based on a 
complaint filed on February 26, 1991, that specific facts exists, and 
propose that a civil penalty be imposed in resolution of the alleged 
violation of the Department’s regulations. 


However, the positive act of entering any order by which respondent 
would be required to disgorge a civil penalty, must be based upon the 
law which at the Administrative Procedure Act, 5 U.S.C. § 558(b) 
(1988) assures that: 
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Y This act is occasionally referred to as the APA. 


A sanction may not be imposed or a substantive rule or 
order issued except within jurisdiction delegated to the agency 
and as authorized by law. 


The application of this law to the present matter, and to others”/ by 
which the Department of Agriculture would levy civil penalties in plant 
and animal quarantine matiers, must proceed with the guidance of 
precedent.?/ 


2%/ LorenG, Smiens, A.Q. 89-52, Request for Briefs filed March 26, 
1991. 


Tracy G. Harvey, et al., A.Q. 89-63, Request to Complaint 
Counsel filed March 4, 1991. 


All-Airtransport, Inc., A.Q. 89-75, Certification of Questions to 
Judicial Officer filed April 10, 1991. 


Jay C. Davis. and Russell Kelly Brown., A.Q. 89-76, Request for 
Briefs, filed March 26, 1991. 


Winston (Pete) Rawls, A.Q. 91-9, Request for Briefs filed 
March 26, 1991. 


Resolution of the issues addressed herein has never been achieved 
in any of these following cases: 


Janine Aida Rodriguez, A.Q. Docket No. 331 [ID-7-19-90; 
FD-1-29-91] 


Flying Tiger Line, Inc., A.O. Docket No. 89-19 [ID-7-19-90; 
FD-1-15-91] 
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Herman Lee Hall, Jr, A.Q. Docket No. 89-26 [ID-8-29-90; 
FD-1-15-91] 


Robert Aull, A.Q. Docket No. 89-31 [ID-11-8-90; FD-1-10-91] 
Billy Rowan, A. Q. Docket No. 89-66 [ID-8-29-90; FD-1-14-91] 
Arthur Camenzind, A.Q. 90-16 [ID-8-29-90; FD-1-15-91] 


Neal Elbert Todd, A.Q. Docket No. 90-18 [ID-8-29-90; 
FD-1-15-91] 


Davi Ellison, d Palmetto Livestock Market, A.Q. 
Docket No. 90-22. [No ID; FD- 4-3-91] 


Luviminda Balacy, P.O. Docket No. 88-8 [ID-8-29-90; FD-11- 
13-90] 


Maria Isabel Velesquez de Robledo P.Q. Docket No. 88-15 
[ID-8-29-90; FD-12-13-90] 


Teddy Rashad Backhaz, P.Q. Docket No. 89-27 [ID-8-29-90; 
FD-12-13-90] 


Emresa Naviera Santa, $.A., P.Q. Docket No. 89-48 [ID-8-29-90; 
FD-11-8-90] 


Pacific Container Terminal, P.Q. Docket No. 90-1 [ID-8-29-90; 
FD-11-8-90] 


Gateway Freight Services, Inc., P.Q. Docket No. 90-2 [ID-8-29- 
90; FD-11-8-90] 


Sea-Land Service, Inc., P.Q. Docket No. 91-2 [No ID; FD-4-10-91] 


North American Produce Corp., P.Q. Docket No. 91-5 [No ID; 
FD-4-10-91]. 
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This precedent, appears to support a conclusion that civil penalties are 
not authorized by the law according to which the Department of 
Agriculture would act. Nevertheless, in order to achieve clarity, the 
following questions are certified to the Judicial Officer pursuant to 7 
C.F.R. § 1.143(e) (1991): 


I. Does the Judicial Officer intend to apply Air Transport 
Ass’n of America v. Dep’t of Transportation, 900 F.2d 369 
(D.C. Cir. 1990), cert. granted, as Dep’t of Transportation v. 
Air Transport Ass’n of America, 111 S.Ct. 669, No. 90-605 
(January 7, 1991), 59 LW 3561 (February 19, 1991) 
(Judgment vacated and remanded to consider the question 
of mootness (parties agree case is moot)),’’ as it relates to 
the rule-making requirements of the Administrative 
Procedure Act? 


4/ Hereinafter the Air Transport Case. 


This case has not been previously addressed by the Judicial Officer. 
However, the Judicial Officer has offered the following:?/ 


/ Flying Tiger Line, Inc., A.Q. 89-19, Decision and Order [50] Agric. 
Dec. 371, (January 15, 1991). 


As to the ALJ’s view that no civil penalty could be imposed 
because the regulations, promulgated before the Act was 
amended in 1983 to authorize civil penalties for a violation of 
the regulations, do not inform the public that a violation of the 
regulations could lead to the imposition of a civil penalty, there 
is no requirement in the Administrative Procedure Act, or 
elsewhere, that the regulations? advise the 
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Footnote added. Emphasis in original. However, the Judicial 
Officer has noted in Wiley Prentice, 47 Agric. Dec. 1655, 1680 
(October 27, 1988), as follows: 


7Complainant is, however, urged to put his requirements and 
prohibitions in writing in the Federal Register rather than to 
merely announce in the Federal Register that an inspection 
program is in effect, and depend on letters, memoranda, posters, 
etc., to fulfill complainant’s duty to inform the public of 
obligations and prohibitions which, if violated, subject the public 
to civil penalties. 


public of the fact that violation of the regulations may subject 
the violator to a civil penalty. Congress informed the public of 
that fact when it amended the statute to provide for civil 
penalties for violations of the regulations issued under the Act. 
Where Congress has provided by statute for a civil penalty for 
certain conduct (violation of a regulation), there is no 
requirement that the regulation also inform the public of the 
consequences of violation of the regulation. 


In the Air Transport Case, the petitioner: 


",.. attacks the procedural adequacy of the Rules, arguing that 
the FAA was obliged by section 553 of the APA to permit 
notice and comment before the Rules became effective."? 


Air Transport Ass’n of America v. Dep’t of Transportation, 900 
F.2d 369, 373 (D.C. Cir. 1990), (Emphasis in original). 


The merits of this issue were resolved with the following language:*/ 


Air Transport Ass’n of America v. Dep’t of Transportation, at 375, 
(Emphasis in original). 
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Section 553 of the APA obliges an agency to provide notice 
and an opportunity to comment before promulgating a final 
rule. (Footnote omitted). No question exists that the Penalty 
Rules fall within the scope of the APA’s rulemaking provisions. 
See 5 U.S.C. § 551(4)-(5) (1988). Nonetheless, the FAA 
maintains that the Penalty Rules were exempt from the notice 
and comment requirements for two, independent reasons: first, 
because they are "rules of agency organization, procedure, or 
practice," id. § 553(b)(A); and second, because the time 
constraints of section 1475 gave the FAA "good cause" to find 
that prepromulgation notice and comment would be 
"impracticable, unnecessary, or contrary to the public interest," 
id. § 553(b)(B). The FAA also argues that its entertainment of 
post promulgation comments cured any violation of section 553. 


[3] Section 553’s notice and comment requirements are 
essential to the scheme of administrative governance established 
by the APA. These procedures reflect Congress’ "judgment that 

. informed administrative decisionmaking require[s] that 
agency decisions be made only after affording interested 


persons" an opportunity to communicate their views to the 
agency. Chrysler Corp. v. Brown, 441 U.S. 281, 316, 99 S.Ct. 
1705, 1725, 60 L.Ed.2d 208 (1979). Equally important, by 
mandating "openness, explanation, and participatory democracy" 
in the rulemaking process, these procedures assure the 
legitimacy of administrative norms. Weyerhaeuser Co. v. Costle, 
590 F.2d 1011, 1027 (D.C.Cir. 1978). For these reasons, we 
have consistently afforded a narrow cast to the exceptions to 
section 553, permitting an agency to forgo notice and comment 
only when the subject matter or the circumstances of the 
rulemaking divest the public of any legitimate stake in 
influencing the outcome. See, e.g., Batterton v. Marshall, 648 
F.2d 694, 704 (D.C.Cir. 1980); American Bus Ass’n v. United 
States, 627 F.2d 525, 528 (D.C. Cir. 1980). In the instant case, 
because the Penalty Rules substantially affected civil penalty 
defendants’ right to avail themselves of an administrative 
adjudication, we cannot accept the FAA’s contention that the 
Rules could be promulgated without notice and comment. 
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The effectiveness of the APA was recognized in 1988 by the Judicial 
Officer in Wiley Prentice, P.Q. 161, 47 Agric. Dec. 1655 (October 27, 
1988). In that case, fees were awarded to respondent’s counsel 
pursuant to the Equal Access to Justice Act,2/ upon a determination 
that civil penalties could not be assessed against respondent for 
violation of plant quarantine regulations which had not been 
promulgated in the manner required by the APA. The Judicial Officer 
wrote: 


Y¥ 5 USC. § 504 (1988). 


1/ Wiley Prentice, 47 Agric. Dec. 1655, 1682 (October 27, 1988). 


"Under the Administrative Procedure Act (APA) (5 U.S.C. 


§ 553), before a regulation is adopted imposing requirements on 
members of the public, the agency must engage in notice-and- 


comment rulemaking, giving the public an opportunity to be 
heard .. ." 


The Judicial Officer’s opinion was buttressed by the following:”/ 


1 Wiley Prentice, 47 Agric. Dec. at 1688-9. 


This Court does not agree. The modern government which 
affects the average citizen generally is administrative 
government. The fundamental legislation by which Congress 
has set controls on administrative agencies is the Administrative 
Procedure Act. And perhaps the most significant provision of 
that Act is section 553, with its requirement that administrative 
agencies conduct themselves through rule-making in which the 
public is invited to participate. ... Section 553 is intended to 
insure that the process of legislative rule-making in 
administrative agencies is infused with openness, explanation, 
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and participatory democracy which is essential to minimize the 
dangers of arbitrary and irrational decision making. While the 
final choice among technically available alternatives is vested 
with the administrative agency, it is only when decisions are 
made in an atmosphere of public understanding, awareness, and 
participation that resulting rules and regulations reflect a spirit 
which is consistent with our form of government. ... State of 
S.C. Ex. Rel. Patrick v. Block, 558 F. Supp. 1004, 1015 (D.S.C. 
1983). 


II. Does the Judicial Officer intend to apply Bowen v. 
Georgetown University Hospital, 488 U.S. 204, 109 S. Ct. 
468, 471, 102 L.Ed.2d 493 (1988) as it relates to issues of 
retroactivity and the precedent of the Air Transport Case? 


It is noted that the Judicial Officer has recently issued decisions and 
orders which do not display a knowledge of the existence of the legal 
precedent established by the Air-Transport Case. For example, the 
Judicial Officer has only written:”/ 


12/ Sea-Land Service, Inc., P.Q. Docket No. 91-2, Decision and Order, 
April 10, 1991. 


Although I would normally dismiss complainant’s appeal on 
the grounds that interlocutory appeals are not authorized by the 
Department’s Rules of Practice, the ALJ’s refusal to issue the 
Consent Decision and Order is based on his view as to a legal 
principle which he stated in 13 prior cases in the last few 
months, all of which were reversed by the Judicial Officer. See, 
e.g., In re Pacific Container Terminal, 49 Agric. Dec. 900 (Nov. 
8, 1990). Accordingly, the following Order should be issued, 
based on the attached Consent Decision. The acceptance of this 
interlocutory appeal will not be regarded as a precedent in a 
contested proceeding. 


The Judicial Officer evidences, as would any attorney, a reverence 
for the value of precedent, for he acknowledges that his adoption of a 
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procedure not permitted by the Department’s Rules of Practice, 
"... will not be regarded as a precedent... ."2/ It is precedent that 
prevents the whimsical resolution of society’s 


43/ David C, Ellison, d/b/a Palmetto Livestock Market, A.Q. 90-22, 
Decision and Order, April 3, 1991; Sea-Land Service, Inc., P.Q. 91- 
2, Decision and Order, April 10, 1991; North American Produce 
Corp., P.Q. 91-5, Decision and Order, April 10, 1991. 


disputes. High standards of fidelity and diligence assure that our 
decisional law is ranked with that derived from our constitutions and 
statutes. These standards excise the proclivity to treat "little" cases less 
sincerely than those which garner headlines. Precedent is a guiding 
force and is protected by the oaths of those who would be faithful to 
decisional law. 


If the testimonials of precedent are to achieve their purposes, they 
must be considered and discussed. It is for this reason that the 
undersigned has requested that attorneys employed to represent the 
Department file briefs addressing specific issues, including those raised 
by the Air-Transport Case. Counsel Harps has previously declined/ 
to respond to the judge’s request. Further, it is 


4/ All-Airtransport, Inc., A.Q. No. 89-75, Complainant’s Response to 
Request for Briefs, filed April 3, 1991. 


noted that attorneys employed to represent the Department in All- 
Airtransport, Inc., A.Q. 89-75; Davi Ellison Palm 
Livestock Market, A.Q. 90-22 and Sea-Land Service, Inc., P.Q. 91-2 
have, without leave of the judge, filed interlocutory appeals in those 
cases,4/ which appeals and briefs in support thereof, do not even 
mention the Air Transport Case.“ These attorneys are each employed 
under the supervision of Ronald Cipolla, Esq. 
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183/ Counsel have apparently filed an interlocutory appeal in North 


American Produce Corp., P.Q. 91-5, as Mr. Campbell has issued a 
Decision and Order in that case (April 10, 1991). However, the 
administrative law judge has not received a copy of that appeal. 


The Model Rules of Professional Conduct of the American Bar 
Association, provides at Rule 3.3(a)(3) (1983) that "(a) A lawyer 
shall not knowingly: ... (3) fail to disclose to the tribunal legal 
authority in the controlling jurisdiction known to the lawyer to be 
directly adverse to the position of the client and not disclosed by 
opposing counsel; ... .” 


It may be of some value to remind counsel, that a display of 
trustworthiness and fitness, is not only associated with the protection 
of their clients’ and employers’ interests, but also with the defense of 
the law. Accordingly, meaningful analyses are expected to be advanced 
upon the efforts to discern the application of precedent, particularly 
that which has never been addressed by the Department through its 
Judicial Officer. 


In answer to the first question, Air Transport was not, and will not be, 
applied in the Department’s A.Q. and P.Q. dockets (see, e.g., the cases cited 
in the ALJ’s note 3), since I regard Air Transport as completely irrelevant to 
the A.Q. and P.Q. situations. In the Department’s A.Q. and P.Q. cases, 
various statutes were amended to provide for civil penalties of $1,000 for any 
violation of a regulation issued under the statutes (see, e.g., 7 U.S.C. §§ 
150gg(b), 163; 21 U.S.C. § 122). Six years before the civil penalties were 
authorized by Congress, the Department issued Rules of Practice Governing 
Formal Adjudicatory Administrative Proceedings Instituted by the Secretary 
(7 C.F.R. §§ 1.130-.151). These uniform Rules of Practice, which are 
applicable to all of the Department’s adjudicatory proceedings subject to the 
Administrative Procedure Act, were, in fact, issued after notice and comment 
public rulemaking,’ even though the Secretary stated that they were not 
subject to the rulemaking requirements of the Administrative Procedure Act 
(42 Fed. Reg. 743 (1977)). The Secretary expressly stated that as a result of 


‘Notice of proposed rulemaking was published June 16, 1976 (41 Fed. Reg. 24,385 (1976)). 
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the comments received, "a number of changes have been made in the 
proposed uniform rules" (id.). 

After the statutes were amended to provide for civil penalties in 
administrative proceedings, the Department, without engaging in further 
notice and comment rulemaking, made the Department’s uniform Rules of 
Practice applicable to the new civil penalty provisions, without changing a 
single rule that had previously been issued (after notice and comment 
rulemaking) (48 Fed. Reg. 28,189 (1983)). 

In contrast, in the Air Transport situation, when the FAA was given 
authority to issue civil penalties up to $50,000 for a 2-year demonstration 
period (later extended to 28 months) (49 U.S.C. § 1475), the FAA published, 
without preliminary notice and comment rulemaking, a complete set of Rules 
of Practice which, according to the majority opinion in Air Transport, 
“substantially affect civil penalty defendants’ ‘right to avail [themselves] of an 
administrative adjudication” (900 F.2d at 372). The majority stated (369 F.2d 
at 376): 


Where nominally "procedural" rules "encode[] a substantive value 
judgment" or "substantially alter the rights or interests of regulated" 
parties, however, the rules must be preceded by notice and comment. 
Id. at 1047, 1041. 


The Penalty Rules fall outside the scope of section 553(b)(A) 
because they substantially affect a civil penalty defendant’s right to an 
administrative adjudication. Under both the due process clause, see 
Lipke v. Lederer, 259 U.S. 557, 562, 42 S.Ct. 549, 551, 66 L.Ed. 1061 
(1922), and the APA, see 5 U.S.C. §§ 554, 556 (1988), a party has a 
right to notice and a hearing before being forced to pay a monetary 
penalty. Congress expressly directed the FAA to incorporate these 
rights into its civil penalty program. See 49 U.S.C. app. § 1475(d)(1); 
H.R. CONG. REP. No. 484, 100th Cong., Ist Sess. 81 (1987). In 
implementing this mandate, the FAA made discretionary--indeed, in 
many cases, highly contentious--choices concerning what process civil 
penalty defendants are due.? Each one of these choices "encode[d] a 


Although the FAA did not permit comments on its rules before they became effective, the 
FAA did permit comments to be filed after the rules became effective, and the FAA later 
published its rejection of the comments. Examples of the highly contentious and discretionary 
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substantive value judgment,” American Hosp. Ass’n, 834 F.2d at 1047, 
on the appropriate balance between a defendant's rights to adjudicatory 
procedures and the agency’s interest in efficient prosecution.® 


*In noting that the FAA made discretionary choices determining the 
specific form of civil penalty defendants’ adjudicatory rights, we do not, 
of course, suggest that the choices made violated those rights. Section 
553 stands for the proposition that interested parties have a right to 
influence agency decisionmaking even when the decisions made are 
substantively lawful. 


The FAA was no less obliged to engage in notice and comment before 
taking action affecting these adjudicatory rights than it would have been 
had it taken action affecting aviators’ "substantive" obligations under the 
Federal Aviation Act. See, e.g., National Ass’n v. Schweiker, 690 F.2d 
932, 949 (D.C. Cir. 1982) (notice and comment required for rules 
“eliminating the qualified right" to present reimbursement claims to 
agency secretary rather than intermediary), cert. denied, 459 U.S. 1205, 
103 S.Ct. 1193, 75 L.Ed.2d 438 (1983); Brown Express, Inc. v. United 
States, 607 F.2d 695, 702-03 (Sth Cir. 1979) (notice and comment 
required for rules eliminating notice of award of temporary carrier 
licenses). 


In short, the majority holding in Air Transport, that the complete set of 
Rules of Practice issued by the FAA, containing discretionary and highly 
contentious choices concerning the rights of civil penalty defendants, were 
subject to the notice and comment provisions of the APA, has no applicability 


choices made by the FAA in its Rules of Practice are contained in the FAA’s rejection of the 
comments (see 54 Fed. Reg. 11,914-20 (1989)). For example, several commenters expressed 
concern that FAA’s rule created a different forum to adjudicate violations of the regulations than 
the forum that already adjudicated certificate actions, namely the National Transportation Safety 
Board (54 Fed. Reg. 11,914, 11,914 (1989)). Other commenters questioned the adequacy of the 
separation of functions in civil penalty cases (54 Fed. Reg. at 11,915), and expressed concern that 
the proceedings were initiated by an "order of civil penalty rather than a notice of proposed civil 
penalty" (54 Fed. Reg. at 11,916). Concern was also expressed as to the adequacy of a record 
under the rules which permitted an oral initial decision (54 Fed. Reg. at 11,918). 
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to the situation involved in the A.Q. and P.Q. cases, where a complete set of 
uniform Rules of Practice had previously been issued, following notice and 
comment rulemaking procedures, and those previously existing Rules of 
Practice, applicable to all of the Department’s other Administrative Procedure 
Act adjudicatory proceedings, were merely made applicable to the new civil 
penalty proceedings. Furthermore, the Department’s uniform Rules of 
Practice cannot fairly be regarded as containing highly contentious, 
discretionary choices. Moreover, if Air Transport were applicable, I would 
agree with the views of the dissenting Judge, rather than the majority. 

Nothing in Air Transport holds, or even suggests, that where Congress 
makes an administrative civil penalty remedy applicable to violations of 
previously issued regulations, notice and comment rulemaking must be 
engaged in by the agency merely to advise the public by means of the Federal 
Register of the same fact that Congress advised the public when it amended 
the statutes to provide for civil penalties. That situation was not presented in 
Air Transport. That is, since the FAA did not have a satisfactory set of Rules 
of Practice preexisting, the FAA sua sponte published the Penalty Rule 
involved in Air Transport. Hence, the case could not possibly be a square 
holding as to what the law would have been if the FAA had not sua sponte 
published the Penalty Rule. Furthermore, there is not a word in Air Transport 
that even suggests that if the FAA had a preexisting set of Rules of Practice, 
issued after notice and public comment rulemaking, the FAA would have been 
required, nonetheless, to engage in notice and comment rulemaking merely 
for the purpose of advising the regulated individuals that the preexisting Rules 
of Practice were to be applicable to the new civil penalty proceedings, or to 
advise the public by means of the Federal Register that civil penalties could 
now be issued for violations of the preexisting substantive regulations. 

In addition, viewing the matter from a practical standpoint, there was a 
relatively small group of persons subject to the civil penalties imposed by the 
Federal Aviation Act of 1958, and they had an active interest in the FAA 
Penalty Rules. In contrast, everyone in the world who comes into the United 
States could be subject to a civil penalty under some of the programs at issue 
here, and there is no relatively small group of interested persons subject to 
any of the programs. Hence, from a practical standpoint, no public interest 
would have been served, and no actual rights would have been protected, if 
the Department had given the world the opportunity to comment on whether 
the Department’s existing uniform Rules of Practice applicable to all other 
Administrative Procedure Act adjudicatory proceedings should also be 
applicable to the new civil penalty proceedings. In addition, there was no 





DAVID HARRIS 697 
50 Agric. Dec. 683 


need to publish the fact in the Federal Register that future violations of the 
preexisting regulations would be subject to a civil penalty, since Congress 
adequately advised the public of that fact when it amended the statutes to 
provide for administrative civil penalty proceedings. 

In addition, the authority of Air Transport is weakened, since the Supreme 
Court granted certiorari and vacated the judgment to consider the question 
of mootness. 

Finally, even if I believed that the agency violated the notice and comment 
provisions of the Administrative Procedure Act by not giving the opportunity 
for notice and comment rulemaking when the Department extended its 
preexisting Rules of Practice to the new civil penalty actions, I would employ 
the remedy employed by the court in Air Transpon., i.e., hold pending actions 
in abeyance while the Department engaged in further rulemaking (900 F.2d 
at 380-81). 

As to the second certified question, Bowen v. Georgetown Univ. Hosp. was 
not, and will not be, applied to the Department’s A.Q. and P.Q. cases because 
retroactivity is not at all involved in the A.Q. or P.Q. cases. The issue of 
retroactive rulemaking does not arise unless a rule issued by an agency 
changes the law as to a situation that has already occurred. In Bowen, the 
Government attempted in 1984 to change the rights of individuals based on 
their conduct beginning in 1981. It is in this context that the Court stated 
(488 U.S. at 208-09): 


In determining the validity of the Secretary’s retroactive cost-limit rule, 
the threshold question is whether the Medicare Act authorizes 
retroactive rulemaking. 


Retroactivity is not favored in the law. Thus, congressional 
enactments and administrative rules will not be construed to have 
retroactive effect unless their language requires this result. E.g., Greene 
v. United States, 376 U.S. 149, 160 (1964); Claridge Apartments Co. v. 
Commissioner, 323 U.S. 141, 164 (1944); Miller v. United States, 294 
U.S. 435, 439 (1935); United States v. Magnolia Petroleum Co., 276 US. 
160, 162-163 (1928). By the same principle, a statutory grant of 
legislative rulemaking authority will not, as a general matter, be 
understood to encompass the power to promulgate retroactive rules 
unless that power is conveyed by Congress in express terms. See 
Brimstone R. Co. v. United States, 276 U.S. 104, 122 (1928) ("The power 
to require readjustments for the past is drastic. It. . . ought not to be 
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extended so as to permit unreasonably harsh action without very plain 
words"). Even where some substantial justification for retroactive 
rulemaking is presented, courts should be reluctant to find such 
authority absent an express statutory grant. 


The Secretary contends that the Medicare Act provides the 
necessary authority to promulgate retroactive cost-limit rules in the 
unusual circumstances of this case. He rests on alternative grounds: 
first, the specific grant of authority to promulgate regulations to 
“provide for the making of suitable retroactive corrective adjustments," 
42 U.S.C. § 1395x(v)(1)(A)(ii); and second, the general grant of 
authority to promulgate cost limit rules, §§ 1395x(v)(1)(A), 1395hh, 
1395ii. We consider these alternatives in turn. 


The Court then considered, and rejected, the arguments that retroactive 
rules, retroactively affecting the amount of money due a provider of services, 
could be imposed under the Medicare Act. Bowen is discussed and 
distinguished, in a different factual context from that presented here, in Jn re 
Saulsbury Orchards & Almond Processing, Inc., 50 Agric. Dec. 23, slip op. at 
163-65 (Jan. 23, 1991), appeal docketed, No. CV-F-91-064 REC (E.D. Cal. 
Feb. 8, 1991). 

In the A.Q. and P.Q. cases, on the other hand, the conduct that allegedly 
gave rise to civil penalties occurred years after the statutes were amended to 
provide for civil penalties. Accordingly, the issue of retroactivity does not 
even arise in the A.Q. and P.Q. cases. The fact that the substantive 
regulations allegedly violated were issued prior to the civil penalty 
amendments does not create any issue of retroactivity. The regulations were, 
and are, valid regulations. All of the substantive regulations were issued after 
notice and comment rulemaking. Congress then provided for civil penalties 
for violations of those valid regulations only for conduct occurring after the 
civil penalty provisions were enacted. That creates no issue of retroactivity. 

To conclude this part of the discussion, nothing in Bowen or in Air 
Transport holds, or even suggests, that where Congress adds an administrative 
civil penalty proceeding, applicable to future violations of preexisting 
regulations, there is any issue of retroactivity, or any need for the agency to 
engage in notice and comment rulemaking, where the agency already has a 
uniform set of Rules of Practice issued after notice and comment rulemaking. 

The ALJ also relies on In re Prentice, 47 Agric. Dec. 1655, 1682, 1688-89 
(1988), stressing the importance of notice and comment rulemaking, so that 
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the public may participate in the rulemaking process.’ The comments in 
Prentice would be applicable to the substantive regulations involved in the 
A.Q. and P.Q. dockets, all of which were issued as a result of notice and 
comment rulemaking. But Prentice has no applicability here. 

The ALJ states in his certified questions that the “Judicial Officer has 
recently issued decisions and orders which do not display a knowledge of the 
existence of the legal precedent established by the Air Transport case." 
However, the Judicial Officer was aware of Air Transport from the beginning. 
Specifically, Air Transport was discussed in complainant’s appeal brief in the 
first of the series of cases that the Judicial Officer decided involving the legal 
issue involved here (In re Gateway Freight Services, Inc., 49 Agric. Dec. 902 
(Nov. 8, 1990) (Complainant’s Appeal Brief at 21)), as follows: 


To support his position that a notice and comment rulemaking 
proceeding must be held prior to the imposition of civil penalties for 
violations of 7 C.F.R. § 319.37-3(a) (sic), the Administrative Law Judge 
refers to his Initial Decision and Order in In re: Flying Tiger Line, Inc., 
A.Q. Docket No. 89-19 and In re: Janine Aida Rodriguez, A.Q. Docket 
No. 331 (Gateway Initial Decision and Order p. 5). Upon review, 
however, the cases cited in Flying Tiger and Rodriguez are inapposite 
to the instant case.’ 


° Air Transport Association of America v Department of 
Transportation, 900 F.2d 369 (D.C. Cir. 1990), not cited by the 


Administrative Law Judge, is arguably on point with respect to the 
need to publish rules of practice in accordance with the "notice and 
comment" requirements of the Administrative Procedure Act (5 U.S.C. 


§ 553). Complainant agrees with the strong dissent in Air Transport 
Association and has been informed by counsel in that case that the 


5When Prentice was printed in AGRICULTURE DECISIONS, the persons who used the Judicial 
Officer’s diskette (who are not subject to the Judicial Officer’s supervision) removed the 
paragraph indentation codes (without the knowledge of the Judicial Officer), so that it is 
impossible to determine where quoted material begins and ends. For example, the last line of 
47 Agric. Dec. at 1683 states: "The ALJ states (Initial Decision at 60-68):". All of the material 
on 47 Agric. Dec. at 1684 through the first full paragraph on page 1689 should have been 
indented, to show that that was what the "ALJ states." Hopefully, this situation has been 
resolved, to prevent similar problems as to cases sent to the printer after April 1991. 
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Acting Solicitor General has authorized the filing of a petition for 
certiorari and that the Government intends to file such a petition on or 
before October 5, 1990. 


Air Transport has been cited by complainant in all of its other appeal briefs 
appealing Initial Decisions of the ALJ in this series of cases, or, in the case 
of complainant’s interlocutory appeals, in attachments to its appeal briefs. I 
chose to ignore Air Transport as well as Bowen because I regarded both cases 
as too irrelevant to the factual situation existing in the A.Q. and P.O. cases to 
warrant discussion. In my latest decision in this series of cases (In re All- 
Airtransport, Inc., 50 Agric. Dec. 420, slip op. at 2 (Apr. 17, 1991)), in which 
the ALJ certified the same questions quoted at the outset of this ruling, I 
stated: 


On April 10, 1991, the ALJ certified to the Judicial Officer two 
questions relating to the legal principle referred to above, which would 
involve a discussion of cases cited by the ALJ in some of the similar 
prior cases. I ignored those cases in my prior decisions because I 
regarded them as completely irrelevant to the legal principle involved, 
and I have not changed my view, in this respect. This matter has been 
settled within this Department by the decisions of the Judicial Officer, 
and the ALJ is required to follow the policy set forth in the decisions 
of the Judicial Officer, whether it is correct or not. In re Esposito, 38 
Agric. Dec. 613, 663-65 (1979).4 


I am discussing Air Transport and Bowen now since it appears that 
otherwise, the ALJ will continue to delay the A.Q. and P.Q. dockets, as he has 
in the past. 

The ALJ states that “Counsel Harps has previously declined [footnote 
omitted citing Complainant’s Response to Request for Briefs in All- 
Airtransport] to respond to the Judge’s request" to discuss specific issues, 
including those raised by Air Transport. “Counsel Harps” response to the 
request for briefs states, in its entirety (All-Airtransport, Inc., A.Q. Docket No. 
89-75, April 3, 1991): 


“This decision was, presumably, not seen by the ALJ before he certified the questions 
involved in the present case, since the Judicial Officer’s decision in All-Airtransport, Inc., was 
filed on the same day as the ALJ’s certified questions in the present case. 
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This document is filed in response to Administrative Law Judge 
Kane’s Request for Briefs issued on March 26, 1991. 


Complainant’s counsel respectfully declines to comply with the 
Request for Briefs. The issue raised in the Request for Briefs has 
been ruled upon by the Judicial Officer on at least thirteen different 
occasions. The Judicial Officer each time ruled that the Secretary 
clearly has the authority to assess civil penalties for violations of 
regulations. 


The Judicial Officer also ruled that: 


[T]he ALJ was required to “enter such [consent] decision without 
further procedure, unless an error is apparent on the face of the 
document" (7 C.F.R. § 1.138). The jurisdictional issue raised by 
the ALJ is not apparent on the face of the document. 


Gateway Freight Services, Inc., 49 Agric. Dec. 902, slip op. at 3 
(November 8, 1990) (emphasis added). 


This case is now in the same procedural posture. The parties have 
agreed to settle this matter by entry of the Consent Decision herewith 
filed. There being no error apparent on the face of this document, 
complainant submits that the ALJ is required to enter the Consent 
Decision without further procedure, in accordance with the Rules of 
Practice and the decisions of the Judicial Officer in Gateway Freight 
Services, Inc., id.; Herman Lee Hall, Jr., 50 Agric. Dec. 373, (January 15, 
1991) ("Moreover, since the parties consented to a decision imposing 
a... civil penalty, the ALJ had no authority or jurisdiction to challenge 
the Department’s compliance with the Administrative Procedure Act 
(7 C.F.R. § 1.138) (slip op. at 2)); Neal Elbert Todd, 50 Agric. Dec. 
378, (January 15, 1991); and Flying Tiger Line, Inc., 50 Agric. Dec. 371, 
(January 15, 1991). 


Therefore, complainant respectfully requests that the Consent 
Decision filed herewith be issued without further procedure. It is 
complainant’s position that if the Consent Decision is not issued within 
five days of filing, such delay will be considered a denial, and 
complainant will appeal to the Judicial Officer. 
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In the circumstances here, as shown below, "Counsel Harps” response was 
entirely proper. 

Of greater consequence is the ALJ’s suggestion that the Department’s 
attorneys have violated the rules of professional conduct of the American Bar 
Association by filing appeals and briefs in three specified cases without even 
mentioning the Air Transport case. This criticism is completely unfair, 
completely unwarranted. Air Transport was prominently featured in the 
attachments to each of the appeals in the three cases cited by the ALJ. 
Specifically, in In re Ellison, 50 Agric. Dec. 408 (Apr. 3, 1991), the 
Department’s appeal at 1-2 refers to Judge Kane’s Request for Briefs, a copy 
of which was appended as Exhibit B. Pages 4-5 of Exhibit B deal specifically 
with Air Transport. Similarly, in In re Sea-Land Service, Inc., 50 Agric. Dec. 
623 (Apr. 10, 1991), Complainant’s Appeal Brief at 2 and 9 refers to Judge 
Kane’s Request for Briefs, which is also attached as Exhibit B, and Exhibit B 
at 4-5 refers to Air Transport. Finally, in In re All-Airtransport, Inc., 50 Agric. 
Dec. 420 (Apr. 17, 1991), Complainant’s Appeal Brief at 3 attaches as 
Appendix C the ALJ’s Certification of Questions to the Judicial Officer, which 
is identical to the certified questions involved in the present case, and Air 
Transport is discussed on pages 3-5 of Appendix C. 

Accordingly, there is not the slightest basis for the ALJ’s attack on the 
ethics of complainant’s attorneys. In fact, it was complainant’s attorneys, not 
the ALJ, who originally cited Air Transport. Complainant’s attorneys have 
cited Air Transport in all of their appeal briefs or attachments to their appeal 
briefs, notwithstanding the fact that the Judicial Officer has consistently 
refrained from discussing the case, until now. 

Finally, the ALJ chides the Judicial Officer, in a not too subtle manner, for 
“his adoption of a procedure [acceptance of an interlocutory appeal] not 
permitted by the Department’s Rules of Practice. . . .". He then states: 


It is precedent that prevents the whimsical resolution of society's 
disputes. High standards of fidelity and diligence assure that our 
decisional law is ranked with that derived from our constitutions and 
statutes. These standards excise the proclivity to treat "little" cases less 
sincerely than those which garner headlines. Precedent is a guiding 
force and is protected by the oaths of those who would be faithful to 
decisional law. 


What the ALJ overlooks is the fact that the Judicial Officer accepted 
interlocutory appeals only where the respondents had consented to a Decision 
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and Order, and in the Consents, the respondents specifically waived "Any 
further procedure. . . ." Once a respondent consents to a Decision and Order 
and waives any further procedure, the customary Rules of Practice, which do 
not authorize interlocutory appeals, are no longer effective. 

We come now to the most important matter that must be addressed, viz., 
the impropriety of the ALJ’s certification of questions in this proceeding to 
the Judicial Officer. The ALJ’s action in certifying these questions to the 
Judicial Officer was improper for two reasons. First, the opening sentence of 
the ALJ’s certification states: "On April 15, 1991, counsel to the Department 
of Agriculture, Patrice H. Harps, Esq., Washington, D.C. filed a proposed 
Consent Decision herein." The Department’s uniform Rules of Practice 
provide (7 C.F.R. § 1.138): 


§ 1.138 Consent decision. 


At any time before the Judge files the decision, the parties may 
agree to the entry of a consent decision. Such agreement shall be filed 
with the Hearing Clerk in the form of a decision signed by the parties 
with appropriate space for signature by the Judge, and shall contain an 
admission of at least the jurisdictional facts, consent to the issuance of 
the agreed decision without further procedure and such other 
admissions or statements as may be agreed between the parties. The 
Judge shall enter such decision without further procedure, unless an 
error is apparent on the face of the document. Such decision shall 
have the same force and effect as a decision issued after full hearing, 
and shall become final upon issuance to become effective in accordance 
with the terms of the decision. 


As stated in the rules, after a Consent Decision is filed, the "Judge shall 
enter such decision without further procedure, unless an error is apparent on 
the face of the document" (7 C.F.R. § 1.138) (emphasis added). As stated in 
In re Borden, Inc., 46 Agric. Dec. 1315, 1460 (1987), aff'd, No. H-88-1863 
(S.D. Tex. Feb. 13, 1990), "The word ‘shall’ is ordinarily the language of 
command. Anderson v. Yungkau, 329 U.S. 482, 485 (1947); Escoe v. Zerbst, 
295 U.S. 490, 493 (1935)." The "error" thought to exist by the ALJ is not 
apparent on the face of the Consent Decision. The Consent Decision does 
not state whether notice and comment rulemaking took place with respect to 
the statutes authorizing civil penalties. The Consent Decision does not state 
when the substantive regulations were issued or when the statutes were 
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amended to authorize civil penalties in an administrative proceeding. Nothing 
on the face of the Consent Decision raises any issue of retroactivity. In short, 
even if the ALJ’s legal views were correct (which is not the case), the ALJ was 
required by the Rules of Practice to enter the Consent Decision without 
further procedure since there was no error on the face of the document. It 
was, therefore, improper for the ALJ to certify any questions to the Judicial 
Officer in this case. Certifying questions to the Judicial Officer is "further 
procedure." Similarly, it was improper for the ALJ to ask for briefs as to this 
legal issue in four other cases (discussed below), after Consent Decisions had 
been filed by the parties. Asking for briefs is "further procedure." 

The Program Handbook for ALJ’s, prepared by the United States Office 
of Personnel Management, expressly states that ALJ’s are "subject to the 
published rules of the agency." Specifically, the Handbook states (OFFICE OF 
ADMINISTRATIVE LAW JUDGES, U.S. OFFICE OF PERSONNEL MANAGEMENT, 
ADMINISTRATIVE LAW JUDGE, PROGRAM HANDBOOK 2 (May 1989)): 


Subject to the published rules of the agency and within its powers, 
Administrative Law Judges presiding at "formal" hearings may exercise 
the following judicial responsibilities: 


Administrative Direction Although Administrative Law Judges are 
independent in matters of pay and tenure to protect their decisional 
independence, they are still agency employees appointed by agencies. 
They preside at and regulate the course of hearings, subject to the 
published rules of the agency and within its powers. 


The ALJ’s duty to issue a Consent Decision without further procedure 
unless an error appears on the face of the Consent Decision has been 
repeatedly brought to the ALJ’s attention by complainant’s attorneys, and also 
by the Judicial Officer. 

In the first decision the Judicial Officer issued in this series of cases, the 
Judicial Officer stated (In re Gateway Freight Services, Inc., 49 Agric. Dec. 902, 
slip op. at 3 (Nov. 8, 1990)): 


The agreed upon decision and order provided for civil penalties 
totalling $1,800. Under the Department’s Rules of Practice, the ALJ 
was required to "enter such decision without further procedure, unless 
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an error is apparent on the face of the document" (7 C.F.R. § 1.138). 
The jurisdictional issue raised by the ALJ is not apparent on the face 
of the document. 


Similarly, in Jn re Hall, 50 Agric. Dec. 373, slip op. at 2 (Jan. 15, 1991), the 
Judicial Officer stated: 


Moreover, since the parties consented to a decision imposing a $250 
civil penalty, the ALJ had no authority or jurisdiction to challenge the 
Department’s compliance with the Administrative Procedure Act (7 
C.F.R. § 1.138). 


In In re Indiana Slaughtering Co., 35 Agric. Dec. 1822, 1823-30 (1976), aff'd 
sub nom. Indiana Slaughtering Co. v. Bergland, No. 76-3949 (E.D. Pa. Aug. 1, 
1977), a different ALJ refused to enter a Consent Decision that had been 
agreed to by the parties on the record, because the respondent refused to file 
a consent answer, as agreed to at the oral hearing. In reversing, the Judicial 
Officer issued the consent order agreed to at the oral hearing, stating (35 
Agric. Dec. at 1826-27): 


I do not agree with [the ALJ’s] view that respondent’s failure to file 
a consent answer, as agreed at the oral hearing, is fatal to the entry of 
a consent order based upon the agreement reached by counsel at the 
oral hearing. The facts recited above show without question that a firm 
agreement for a consent settlement was reached at the oral hearing. 
The preparation of written papers embodying the oral agreement was 
merely a ministerial task that was not a vital part of the oral 
agreement. ... 


Voluntary settlement of litigation is highly favored by the courts. 
D.H. Overmyer Co. v. Loflin, 440 F.2d 1213, 1215 (C.A. 5), certiorari 
denied, 404 U.S. 851; Autera v. Robinson, 419 F.2d 1197, 1199 
(C.A.D.C.). A trial court may summarily enforce a settlement 
agreement entered into by litigants while the litigation is pending 
before it. Meetings & Expositions, Inc. v. Tandy Corp., 490 F.2d 714, 
717 (CA. 2); Massachusetts Casualty Insurance Co. v. Forman, 469 F.2d 
259, 260-261 (C.A. 5); Autera v. Robinson, 419 F.2d 1197, 1200 
(C.A.D.C.); Cia Anon Venezolana De Navegacion v. Harris, 374 F.2d 33, 
34-35 (C.A. 5); Berger v. Grace Line, Inc., 343 F. Supp. 755, 756 (E.D. 
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Pa.), affirmed, 474 F.2d 1339 (C.A. 3); Mungin v. Calmar Steamship 
Corp., 342 F. Supp. 484, 485 (D. Md.); Theater Time Clock Co. v. 
Motion Picture Adv. Corp., 323 F. Supp. 172, 174 (E.D. La.). 


Negotiations as to a settlement of litigation are binding at the point 
where mutual assent has been expressed orally to settle the litigation. 
This is true even where the agreement has not been arrived at in the 
presence of the court nor reduced to writing. Kukla v. National 
Distillers Products Co., 483 F.2d 619, 621-622 (C.A. 6); Green v. John 
H. Lewis & Co., 436 F.2d 389, 390 (C.A. 3); Good v. Pennsylvania 
Railroad Company, 384 F.2d 989, 990 (C.A. 3); Main Line Theatres, Inc. 
v. Paramount Film Distrib. Corp., 298 F.2d 801, 802-804 (C.A. 3), 
certiorari denied, 370 U.S. 939; Theatre Time Clock Co. v. Motion 
Picture Adv. Corp., 323 F. Supp. 172, 173-175 (E.D. La.). 


Settlement agreements should not be lightly overturned. Callen v. 
Pennsylvania R. Co., 332 U.S. 625, 630; Strange v. Gulf & South 
American Steamship Co., Inc., 495 F.2d 1235, 1236-1237 (C.A. 5); 
Mungin v. Calmar Steamship Corp., 342 F. Supp. 484, 486-487 (D. Md.). 
Even where a settlement agreement was reached because of a 
unilateral mistake of fact, it should be overturned only if such action 
is indicated by very strong and extraordinary circumstances, and where 
it would not be inequitable to the other party to overturn the 
agreement. Hester v. New Amsterdam Casualty Company, 268 F. Supp. 
623, 626-629 (D. S. Car.). 


Although the procedure applicable in court proceedings is not 
necessarily applicable in administrative proceedings, the reasons giving 
rise to the foregoing principles as to consent settlements in judicial 
proceedings are equally applicable to administrative proceedings. 
Accordingly, voluntary settlements in administrative proceedings should 
be enforced in the absence of extraordinary circumstances. [Footnote 
omitted.] 


Turning now to the second reason why it was improper for the ALJ to 
certify these questions to the Judicial Officer in this proceeding, the questions 
are directed at the legal issue as to whether civil penalties are authorized by 
law in this series of A.Q. and P.Q. dockets, since after the civil penalty 
amendments were enacted by Congress, the Department did not engage in 
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notice and comment rulemaking. The ALJ’s view, that the Department’s 
failure to engage in notice and comment rulemaking following the 
congressional amendments precludes the assessment of civil penalties, was 
expressed in his Initial Decisions filed in 13 cases (2 filed on July 19, 1990, 10 
filed on August 29, 1990, and 1 filed on November 8, 1990). Rodriguez and 
Flying Tiger Line contain the ALJ’s lengthiest explanations. The ALJ’s views 
are stated more succinctly in the other 11 cases. For example, the ALJ’s 
Initial Decision in Backhaz, P.Q. Docket No. 89-27, filed August 29, 1990, 
which is typical of the others, states (Initial Decision at 3-6): 


Respondent is alleged to have violated 7 C.F.R. §§ 319.27(b), 
319.56(c), 319.56-2(e), regulations issued under the Act. Respondent 
in fact failed to comply with these regulations. The only sanction 
requested by the Department is the imposition of a civil penalty. 7 
C.F.R. § 319.27(b) became effective on November 25, 1983, 48 Fed. 
Reg. 53,672, 53,675 (November 28, 1983), 7 C.F.R. § 319.56(c) was 
effective prior to January 12, 1983, and 7 C.F.R. § 319.56-2(e) was also 
effective prior to January 12, 1983, and not thereafter amended until 
after the violation occurred. On January 12, 1983, the Secretary was 
authorized, by an amendment?’ to the original Act to impose civil 
penalties upon violations of regulations proclaimed 


¥ Act of January 12, 1983, Pub. L. 97-461, 96 Stat. 2523. 


by the Secretary. These regulations have never been described, 
according to the rule-making procedure required by 5 U.S.C. §§ 551, 
553, as regulations, which if violated, would warrant the imposition of 
civil penalties. Thus, civil penalties may not be properly levied since 
the Secretary has failed to follow the Administrative Procedure Act in 
the issuance of these regulations. As noted in the consolidated 
discussion of the Administrative Procedure Act in Janine Aida 
Rodriguez, A.Q. Docket No. 331; Flying Tiger Line, Inc., A.Q. Docket 
No. 89-19, July 19, 1990, Congress has granted a substantive right to 
the public that it be advised by the 
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*/ Copies of these initial decisions are provided to counsel and to 
respondent. 


rule-making process of the future effect of regulations which the 
Secretary would enforce by the imposition of civil penalties. Therefore, 
this respondent shall not suffer for the Secretary’s failure to recognize 
that right and for the Secretary's reluctance to identify, by the 
processes specified in the Administrative Procedure Act, sanctionable 
regulations. The initial decisions in Rodriguez, id. and Flying Tiger, id. 
detail at 27-28, 36, 38 that: 


The 1983 Amendment provides no express statutory language as 
to tense in application, and must therefore operate 
prospectively. In re Higginbotham, 430 F.2d 155 (7th Cir. 1970); 
England v. City of Richmond, 419 F.2d 1156 (7th Cir. 1969). 
Therefore the impact of that 1983 legislation, i.e. authority to 
assess civil penalties is prospective, and may have no retroactive 
effect .... This analysis of the amendment’s character is 
required for, although the respondents’ violative conduct 
occurred subsequent to the 1983 Amendment, the substantive 
rights of respondents to be apprised of the full scope of their 
obligations by the rulemaking procedures of the Administrative 
Procedure Act~/ have yet to be completed. 


/ Footnote omitted. 


The substantive right ignored by the Department is that 
which is defined at 5 U.S.C. § 551(4), with particularity as 
follows: “rule? means the whole or a part of an agency 
statement of general or particular applicability and future effect 
designed to implement, interpret, or prescribe law or policy 
...." The right, conferred by this statute, is that which would 
enable these respondents to know the obligations imposed by 
the Secretary's regulations, ic. to know the extent of the 
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Department’s enforcement intentions and thus, the legal 
consequences of their actions. All citizens are vested with a 
substantive right to have knowledge by the formulation of a 
"rule" of the future effects of the Department’s regulations. The 
rulemaking procedure would close the loop envisioned by 
Congress, identifying those specific regulations which if violated 
would be punished by the imposition of civil penalties. Congress 
granted the Secretary the obligation to legislate in 1903, and 
granted authority to enforce that legislation in 1983. The 
Secretary must however couple the Department’s legislative acts 
with the terms of compliance, thereby preserving the rights 
granted by the Administrative Procedure Act and expressed at 
5 US.C. § 551(4). 


The Administrative Procedure Act requires that the 
complete rule-making process be followed as a legislative 
function. The Secretary's regulations must declare their 
character as substantive law, i.e. that which, with force of law, 
creates duties and obligations. Otherwise, these regulations are 
perceived as but adjective law, encouraging compliance by 
hortative entreaty. 


Conclusion 


Respondent has failed to file an answer, thus admitting to facts 
which establish that fruit, including apples, peaches, mangoes and limes 
were imported from Mexico into the United States without a permit as 
required by section 319.56-2(e), and that 40 Persian limes, which are 
prohibited entry, were imported from Mexico into the United States. 
The complaint alleges that these actions violated the Act? and 
regulations issued pursuant to that Act. The facts 


/ The Act is primarily delegatory and not, in itself, proscriptive. 
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supporting these allegations are found to violate 7 C.F.R. §§ 319.27(b), 
319.56(c) and 319.56-2(e). However, the legal conclusions flowing from 
the existence of these facts are to be reached by the Administrative 
Law Judge. 5 U.S.C. §§ 556, 557. 


It is the conclusion of the undersigned that even though the 
regulations were violated, civil penalties cannot be levied for such 
activity. 


However, in all 13 cases, beginning with In re Gateway Freight Services, 
Inc., 49 Agric. Dec. 902 (Nov. 8, 1990), the Judicial Officer decided that issue 
against the position of the ALJ. For example, the Judicial Officer’s decision 
in Gateway, which is identical in all material respects to the others, states (slip 
op. at 3-4): 


Complainant and respondent filed a consent decision with the ALJ 
on July 25, 1990, containing the Findings of Fact set forth above, and 
the following Conclusions: 


Conclusions 


Respondent Gateway Freight Services, Inc., having admitted 
the jurisdictional facts and having agreed with the United States 
Department of Agriculture to the provisions set forth in the 
following Order in disposition of this proceeding, such Order 
will be issued. 


The agreed upon decision and order provided for civil penalties 
totalling $1,800. Under the Department’s Rules of Practice, the ALJ 
was required to "enter such decision without further procedure, unless 
an error is apparent on the face of the document" (7 C.F.R. § 1.138). 
The jurisdictional issue raised by the ALJ is not apparent on the face 
of the document. 


But, in any event, I find no merit in the ALJ’s position as to the 
authority of the Secretary to issue a civil penalty for a violation of the 
regulation at issue here. The ALJ held that no civil penalty could be 
imposed because the regulation, promulgated before the Acts were 
amended in 1983 to authorize civil penalties for a violation of the 
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regulations (7 U.S.C. §§ 150gg(b), 163), does not inform the public that 
a violation of the regulation could lead to the imposition of a civil 
penalty. However, there is no requirement in the Administrative 
Procedure Act, or elsewhere, that the regulation advise the public of the 
fact that violation of the regulation may subject the violator to a civil 
penalty. Congress informed the public of that fact when it amended 
the statutes to provide for civil penalties for violations of the 
regulations issued under the Acts. Where Congress has provided by 
statute for a civil penalty for certain conduct (violation of a regulation), 
there is no requirement that the regulation also inform the public of 
the consequences of violation of the regulation. 


Since respondent’s violation occurred long after the amendatory, 
congressional action authorizing civil penalties for violation of the 
regulations issued under the Acts, there is no issue of retroactivity in 
this case. 


For the foregoing reasons, and for the reasons set forth in 
Complainant’s Brief in Support of Complainant’s Appeal Petition, the 
following order should be issued. 


After the Judicial Officer reversed the ALJ’s identical legal position in 13 
cases during the period November 8, 1990, to January 29, 1991, the Judicial 
Officer accepted four interlocutory appeals and issued Consent Decisions, 
where the ALJ requested briefs directed at the same legal position, instead of 
issuing Consent Decisions agreed to by the parties. Hence all 17 decisions by 
the Judicial Officer, beginning with Gateway Freight Services, Inc., filed 
November 8, 1990, are squarely contrary to the ALJ’s view as to the legal 
issue involved. That brings us to the present certification by the ALJ, directed 
at the same legal issue. 

Although the legal issue involved in the present case was expressly decided 
against the view of the ALJ in 17 prior cases, all but one (Jn re All- 
Airtransport, Inc.) of which came to the attention of the ALJ before he 
certified the present questions to the Judicial Officer, the Judicial Officer’s 
decisions resolving this issue were apparently not satisfactory to the ALJ 
because the Judicial Officer failed to discuss Air Transport or Bowen. 
However, the Judicial Officer is under no obligation to satisfy an ALJ that he 
has correctly decided a case or that he has fully considered all relevant 
precedents. The ALJ is bound to follow clearly established precedent by the 
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Judicial Officer to the same extent that a District Judge is required to follow 
a clear-cut ruling by the District Judge’s Court of Appeals, even though the 
Court of Appeals failed to discuss cases deemed relevant by the District 
Judge. If the Judicial Officer discussed every case deemed relevant by the 
ALJ’s and counsel, the Judicial Officer would need a much larger staff, which 
is not realistic in view of budgetary constraints. The Judicial Officer need 
satisfy only the reviewing courts--not the ALJ’s. An ALJ is required to follow _ 
the policy set forth in the Department’s published decisions issued by the 
Judicial Officer irrespective of whether those decisions are regarded by the 
ALJ as correct or not, and irrespective of whether those decisions discuss all 
relevant cases to the satisfaction of the ALJ’s. The duty of an ALJ, in this 
respect, is set forth as follows (M. RUHLEN, MANUAL FOR ADMINISTRATIVE 
LAW JUDGES, at 78-81 (Rev. Ed. 1982) (Prepared for the Administrative 
Conference of the United States)): 


3. The Decisional Process 
The cornerstone of the formal administrative process is the 


principle that the decision of the Administrative Law Judge is an 
independent intellectual judgment, based solely upon the applicable law 


(including agency regulations and precedent) and the facts contained 
in the record. This has several consequences. 


Unless properly entered into the record of the case, the Judge 
should not consider public or private statements of agency members, 
Congressmen, congressional committees, or administrative officials. 
Other than statements that are considered part of the legislative history 
of the relevant statute, the only non-record pronouncements of 
government officials relevant to the decision are official and operative 
pronouncements—agency rules and decisions, but not policy statements 
by the agency members; current Executive Orders, but not speeches by 
administration officials; statutes of present effect, but not comments by 
Congressmen or congressional committees. 


A few words are necessary concerning the relationship which the 
decision should bear to the established policies of the agency. It is the 
Judge’s duty to decide all cases in accordance with agency policy. Even 





DAVID HARRIS 713 
50 Agric. Dec. 683 


when court decisions (other than those of the Supreme Court) have 
found the agency’s position to be erroneous, some agencies [including 
U.S.D.A.] take the position that the Judge is bound to apply the agency 
view if the agency has authoritatively declared its nonacquiescence in 
a judicial decision.'* This policy has been strongly criticized by some 
reviewing courts.’ 


8 Insurance Agents International Union, 119 NLRB 768 (1957). 


“ Ithaca College v. NLRB, 623 F.2d 224 (2d Cir. 1980). 


However, if the parties have introduced evidence or arguments not 
previously considered by the agency, or if there are facts or 
circumstances indicating that reconsideration of established agency 
policy may be necessary, the Judge has not only a right but a duty to 
consider such matters and rule accordingly. For example, at the Civil 
Aeronautics Board, labor protective conditions are an issue in most 
merger cases. Historically, the Board adopted, with certain 
modifications, conditions similar to those used in the railroad 
industry.” Although the fairness of these conditions was frequently 
attacked, the Board, with minor changes, adhered to these basic rules 
at least through 1970.'* 


‘ United-Capital Merger, 33 CAB 323, n. 71 (1961). 


‘5! Northwest-Northeast Merger, 55 CAB 742, 753-756, 759 (1970). 


In 1972, in the Allegheny-Mohawk Merger'™ and the Delta-Northeast 
Merger,!® two Judges independently considered the standard CAB labor 
protective provisions in light of current economic conditions and 
recommended modifying them. The Board considered these 
modifications and adopted some of them, with two dissenting Board 
members arguing for additional changes. 





PLANT QUARANTINE ACT 


182 59 CAB 19, 31-40, 42-44, 69-77 (1972). 


3 59 CAB 608, 633-36, 692-702 (1972). 


In view of the Board’s prior action on this issue and its staffs 
approval of the historical standard labor protective clauses in these 
cases, it is unlikely that the Board would have considered the need for 
changes had the issues not been raised by its Judges. 


Although the Judge should follow agency policy and the law he 
must always be aware that he may have the last opportunity to call the 
attention of the agency (or the courts if the agency denies review) to 
an important problem of law or policy. If the Judge is wrong he can 
easily be reversed, but if he is correct he may prevent substantial 
inequity and injustice. Such action cannot be taken lightly but must 
reflect long and careful research and analysis; and the Judge’s facts and 
reasoning, based on the record and the law, should be so clearly set 
forth that the agency will know exactly what he has done and why. 


This is not to suggest that the Judge should ever seek to divine that 
result which the current agency will approve. His responsibility is to 
follow or establish correct agency policy. Attempting to predict future 
agency votes would be an abdication of this role. The whole purpose 
of the Judge’s decision is to give the agency the benefit of his judgment 
after a proceeding specifically designed to elicit the truth; nothing 
whatever is gained if he seeks to set before the agency members only 
a mirror of their own thoughts, no matter how obtained. 


The Judge should not be swayed by any tentative finding of fact or 
tentative conclusion of law or policy contained in an order of 
investigation, an order to show cause, or any other action by which the 
agency has indicated how it may be thinking. Such premature findings 
may be based on staff recommendations and, although necessary for 
procedural reasons, are not, cannot be, and are not intended to be, the 
agency’s final decision. 


Agency staffs views should be subjected to the same impartial 
scrutiny as the views of any other interested persons. There is no 
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presumption that the staff position is correct merely because it is put 
forward as an objective, untainted furthering of the public interest. It 
is the Judge’s responsibility to decide where the public interest lies, and 
the theory of the system presumes that this is best achieved by an 
impartial weighing of all facts and arguments. 


The duty of an ALJ to follow the policy set forth by the agency in its rules 
and formal decisions was stated in Jn re Esposito, 38 Agric. Dec. 613, 663-65 
(1979), as follows: 


X. Subordinate role of an Administrative Law Judge. 
Judge Weber states (DeBoer decision, p. 35): 


To tie the hands of the Administrative Law Judge by strong 
precedent, but regularly compromise before formal hearing of 
the issues, tends to abuse the formal adjudicatory hearing 
process and could be considered as making a mockery of the 
safeguards sought to be achieved in the Administrative 
Procedure Act (5 USC 550). 


This statement was made in the context of comparing the average 
civil penalty in default and litigated Horse Protection Act cases to the 
much smaller average civil penalty in consent cases under the Act 
(discussed in section VI, supra). Since Judge Weber is not critical of 
the consent settlements, presumably he believes that to "tie the hands 
of the Administrative Law Judge by strong precedent" in the litigated 
proceedings "could be considered as making a mockery of the 
safeguards sought to be achieved in the Administrative Procedure Act" 
(5 USC 551 et seq.). 


However, Judge Weber’s view misconceives the role of an 
Administrative Law Judge. An Administrative Law Judge’s function is 
not to determine policy. It is to ascertain the facts and apply the policy 
set forth by the agency in its rules and formal decisions. As stated in 
In re J. Acevedo & Sons, 34 Agr Dec 120, 143 (1975), affirmed sub 
nom. J. Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5): 
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The Supreme Court stated in Universal Camera Corp. v. 
Labor Board, 340 U.S. 474, 494, quoting from the Attorney 
General’s Committee on Administrative Procedure: 


In general, the relationship upon appeal between the 
hearing commissioner and the agency ought to a 
considerable extent to be that of trial court to appellate 
court. 


The subordinate relationship of the Administrative Law 
Judges to the agency is stated in Davis, Administrative Law 
Treatise (1958), § 10.06, as follows: 


The status of the examiner should and does depend upon 
his functions. His two main functions are to preside and 
to prepare the intermediate (initial or recommended) 


decision. Both functions are definitely subordinate. * * 
* 


To exalt the examiner to a position equal to or above 
that of the agency and to make him altogether 
independent of the agency would be clearly incompatible 
with the examiner’s necessarily subordinate functions and 
with the agency’s continued responsibility. 


The Chief Administrative Law Judge for the Federal Power 
Commission recognized that an Administrative Law Judge is "bound by 
his agency’s rulings and directives, and that the final decisional 
responsibility lies in the agency" (see section I, supra). 


Hence for an agency to "tie the hands" of an Administrative Law 
Judge by strong precedent as to the agency’s policy is entirely proper 
and consistent with the "safeguards sought to be achieved in the 
Administrative Procedure Act." Only an Administrative Law Judge 
who did not understand his "subordinate" role in the administrative 
adjudicatory process would feel aggrieved by the constraints of strong 
agency precedents. 
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To conclude this lengthy reply to Judge Weber’s views expressed in 
the DeBoer decision, his charges are based (i) on milk cases that are 
totally irrelevant because no violations were involved and no sanctions 
imposed; (ii) on a complete distortion of the holdings in a number of 
cases, including quotations taken out of context; (iii) on a 
misunderstanding of the holdings in a number of cases; (iv) on knowing 
not how little he knows as to certain matters essential to determine 
what sanction is needed to effectuate the purpose of a regulatory 
statute; (v) on a failure to appreciate the need to consider all of the 
relevant facts and circumstances, including the size and nature of the 
respondent’s business; (vi) on generalizations from particular programs 
in which, because of their history and nature, sanctions near the 
maximum limit have been imposed, or circumstances that would be 
regarded as mitigating in other programs are not so regarded; and (vii) 
on a failure to appreciate that an Administrative Law Judge is not a 
policymaker, but rather a factfinder, who is to apply the agency’s policy 
to the facts. 


It is not difficult to perceive that Judge Weber and I do not agree 
as to the severity of sanctions needed to effectuate the purposes of the 
regulatory programs administered by this Department. For example, 
in In re Southwest Produce, 34 Agr Dec 160 (1975), affirmed sub nom. 
Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5), the respondent 
committed 65 serious payment violations over a 15-month period. It 
received many letters and telephone calls from complainant and a 
personal visit by one of complainant’s employees warning of 
disciplinary action if the violations continued. The payment violations 
continued even after the formal complaint was issued. Notwithstanding 
the Department’s sanction policy, which requires the imposition of 
severe sanctions for serious and repeated violations, Judge Weber 
issued an Order suspending the firm’s license for only 14 days, and 
suspended the suspension unless the firm committed future violations. 
I suspended the firm’s license for 70 days, and did not suspend the 
suspension. This illustrates the antithetical and irreconcilable nature 
of our views and philosophies. But since the Judicial Officer speaks for 
the Secretary, it is Judge Weber’s duty to apply the Department’s 
sanction policy as it has been set forth in the Judicial Officer’s 
decisions, notwithstanding his absolute aversion to the policy. 
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Accordingly, even if the Department’s Rules of Practice did not require the 
ALJ to issue the Consent Decision in this case without further procedure 
(since there is no error on the face of the document), the ALJ would have 
been required to follow the policy set forth in the decisions cited by the ALJ 
in note 3 of his Certification. 

There is no basis for the ALJ to continue to press this matter, on the 
grounds that reconsideration of established agency policy may be necessary, 
where the Judicial Officer has ruled on the same issue 16 times (that came to 
the attention of the ALJ) during the period from November 8, 1990, to 
April 10, 1991, before he certified the present questions to the Judicial Officer 
on April 17, 1991. As to Bowen, the ALJ knew that he had cited Bowen in all 
of his prior cases reversed by the Judicial Officer, either directly (in Flying 
Tiger and Rodriguez), or indirectly, by citing his decisions in Flying Tiger and 
Rodriguez. Hence, the ALJ knew that the Judicial Officer ignored Bowen in 
each of his decisions. As to Air Transport, the ALJ could easily have 
determined that it was cited in the Department’s appeals, and, moreover, in 
Sea-Land, decided by the Judicial Officer on April 10, 1991, and in Ellison, 
decided by the Judicial Officer on April 3, 1991, the ALJ knew that the file 
contained his Request for Briefs, dealing with Air Transport. 

Hence, as to both Bowen and Air Transport, the ALJ’s certification in the 
present case was improper. It was an attempt to force the Judicial Officer to 
explain why he ignored Bowen and Air Transport, which is not the prerogative 
of an ALJ. 

The ALJ’s refusal to follow the plain terms of the Department’s Rules of 
Practice, notwithstanding express rulings by the Judicial Officer that he is 
required to issue Consent Decisions without further procedure unless there 
is an error apparent on the face of the document, and the ALJ’s refusal to 
follow the Judicial Officer’s policy on the legal issue involved here, is adversely 
affecting important governmental programs. This is referred to in In re 
Ellison, A.Q. Docket No. 90-22, Complainant’s Petition of Appeal and 
Request for Oral Argument, which states: 


This is Complainant’s Petition of Appeal to the Judicial Officer, 
filed pursuant to Section 1.145 of the Rules of Practice Governing 
Formal Adjudicatory Administrative Proceedings (7 C.F.R. 1.145). 
Complainant takes issue with Administrative Law Judge Paul Kane’s 
failure or refusal to sign and issue a Consent Decision, which was 
entered into and signed by the parties. 
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The Consent Decision, a copy of which is appended hereto as 
Exhibit "A," was filed with the Department’s Hearing Clerk on 
January 28, 1991, and would assess a civil penalty of one thousand 
dollars ($1,000.00) against the Respondent, based on allegations that 
the Respondent violated the Act of February 2, 1903, as amended (21 
U.S.C. 111), the Act of May 29, 1884, as amended (21 U.S.C. 120), and 
the Regulations promulgated thereunder (9 C.F.R. 71.18 and 9 C.F.R. 
78.1 et seq.). The Complaint alleged four separate violations of the 
Regulations and sought a two thousand dollar ($2,000.00) civil penalty 
($500.00 per count) against the Respondent, David C. Ellison. 


Instead of signing and issuing the Consent Decision entered into 
and filed by the parties, Judge Kane, on February 15, 1991, filed a 
Request for Briefs, a copy of which is appended hereto as Exhibit "B". 
In his Request, Judge Kane instructed the parties to brief numerous 
issues which the Complainant contends have already been briefed, and, 
furthermore, have already been decided by the Judicial Officer in 
recent cases.’ On March 22, 1991, counsel for the Complainant and 
the Respondent participated in a telephone 


1 In re Gateway Freight Services, Inc., P.O. Docket No. 90-2, 49 
Agric. Dec. 902 (November 8, 1990). 


In re Emresa Naviera Santa, $.A., P.O. Docket No. 89-48, 49 
Agric. Dec. 897 (November 8, 1990). 


In re Pacific Container Terminal, P.Q. Docket No. 90-1, 49 
Agric. Dec. 900 (November 8, 1990). 


In re Luviminda Balacy, P.O. Docket No. 88-8, 49 Agric. Dec. 
905 (November 13, 1990). 


In re Maria Isabel Velesquez de Robledo, P.O. Docket No. 88- 
15, 49 Agric. Dec. 909 (December 13, 1990). 


In re Teddy Rashad Backhaz, P.Q. Docket No. 89-27, 49 Agric. 
Dec. 911 (December 13, 1990). 
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In re Robert Aull, A.Q. Docket No. 89-31, 50 Agric. Dec. 353 
(January 10, 1991). 


In re Billy Rowan, A.Q. Docket No. 89-66, 50 Agric. Dec. 369 
(January 14, 1991). 


In re Herman Lee Hall, Jr.. AQ. Docket No. 89-26, 50 Agric. 
Dec. 373 (January 15, 1991). 


In re Neal Elbert Todd, A.Q. Docket No. 90-18, 50 Agric. Dec. 
378 (January 15, 1991). 


In re Flying Tiger Line, Inc., A.Q. Docket No. 89-19, 50 Agric. 
Dec. 371 (January 15, 1991). 


In re Arthur Camenzind, A.Q. Docket No. 90-16, 50 Agric. Dec. 
375 (January 15, 1991). 


In re Janine Aida Rodriguez, A.Q. Docket No. 331, 50 Agric. 
Dec. 379 (January 29, 1991). 


conference call with Judge Kane. During this conference call, the 
Respondent’s attorney strongly urged Judge Kane to issue the Consent 
Decision which the parties have reviewed, signed, and filed. 
Respondent’s attorney explained to Judge Kane that the Respondent 
wishes to resolve this matter without further procedure, and informed 
Judge Kane that the Respondent would file no brief in response to the 
Judge’s Request. Complainant’s counsel indicated to Judge Kane that 
the issues raised in the Request for Briefs had already been briefed by 
the Complainant, and decided by the Judicial Officer in recent cases. 
(See Footnote 1). Complainant’s counsel reminded Judge Kane that 
the issues he persists in raising have been expressly and repeatedly 
rejected by the Judicial Officer, who acts for the Secretary, and is 
authorized to act as the final deciding officer in the Department’s 
adjudication proceedings. Complainant’s counsel went on to remind 
Judge Kane that the Judicial Officer’s decisions are controlling, and 
that, whether or not he agrees with them, the Administrative Law 
Judge is bound to follow the decisions of the Judicial Officer. 





DAVID HARRIS 721 
50 Agric. Dec. 683 


Both parties to this proceeding have indicated to Judge Kane that 
in the interests of judicial economy and efficiency, the Consent 
Decision entered into and filed should be issued, and this matter 
expeditiously resolved. Engaging in these academic briefing "exercises" 
every time a Consent Decision comes across Judge Kane’s desk is a 
tremendous waste of time and resources -- both the Complainant’s and 
the Respondent’s. As was stressed to Judge Kane in the March 22, 
1991, Conference Call, both parties want to settle this matter by the 
imposition of a $1,000.00 civil penalty. Respondent’s counsel indicated 
to Judge Kane that his client was waiting to send the certified check. 
Complainant would like to point out that Judge Kane is the only 
Administrative Law Judge who refuses to sign and issue these Consent 
Decisions involving civil penalties under the Animal and Plant 
Quarantine and Related Laws. Judge Kane’s refusal to sign and issue 
these Consent Decisions is impeding the Department’s enforcement of 
its regulatory programs and is unnecessarily causing a waste of 
resources for both the Government and the Respondents involved in 
such cases. Complainant would also like to point out that Judge 
Kane’s refusal to sign and issue these Consent Decisions is directly 
contrary to the express decisions of the Judicial Officer, which have 
held that an Administrative Law Judge must issue a Consent Decision, 
unless there is an error apparent on the face of the document. 


ISSUE 


Complainant presents the following material issue on appeal: 


I. Whether the Administrative Law Judge erred when he failed 
and/or refused to sign and issue a Consent Decision and Order, 
when the Rules of Practice and recent Decisions and Orders by 
the Judicial Officer require that an Administrative Law Judge 
must sign and issue a Consent Decision and Order, unless there 
is an error apparent on the face of the document. 


CONCLUSION 


Complainant respectfully requests that the Judicial Officer issue an 
Order, assessing the one thousand dollar ($1,000.00) civil penalty 





722 PLANT QUARANTINE ACT 


against the Respondent, as set forth in the Consent Decision filed on 
January 28, 1991, and as requested by both parties to this proceeding.” 


The importance of the Plant Quarantine Program is explained in In re 
Kaplinsky, 47 Agric. Dec. 613, 621-27 (1988), as follows: 


Million Til 
Inter in ical Y A Single Violation 1 
Cause Losses of Billions of Dollars and Eradication 
Expenses of Tens of Millions of Dollars. 


The damage that could be done to the multi-billion dollar 
agricultural industry in the United States by a single Plant Quarantine 
Act violation is stated in In re Lopez, 44 Agric. Dec. 2201, 2204-05 
(1985), as follows: 


A single violation of the Secretary's quarantine regulations 
could cause losses of billions of dollars and eradication expenses 
of tens of millions of dollars. As stated in complainant’s Appeal 
to Judicial Officer at 2-3: 


Agriculture is a major industry in the United States. 
There are over 115 million cattle valued at 47 billion 
dollars in the United States. They produce in meat, milk 
and hides in excess of 41.3 billion dollars of product a 
year. The US. has over 53 million swine worth over 4.3 
billion dollars. Swine products add in excess of 10.2 
billion dollars to the U.S. economy a year. The poultry 
industry has over 379 million birds worth over 700 million 
dollars and produces over 10 billion dollars in products 
a year. The United States citrus industry is annually 
valued at over 2 billion dollars. These vast industries, 
along with other U.S. livestock and crops, are very 
susceptible to disease and pests. For example, if Foot 
and Mouth disease became established in the U.S., it 
would result in a direct cost to the Federal and state 


‘Complainant’s accompanying brief in support of its petition of appeal is not quoted. 
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Governments and the effected procedures of over 25 
billion dollars over 15 years. Even a small outbreak 
would cost over 100 million dollars to eradicate. 


The sugar cane confiscated in this case could have 
contained two different diseases and seven different plant 
pests. A pest infestation or outbreak of any of these 
diseases would be costly to the agriculture industry. Past 
eradication of fruit fly infestations in Florida in 1956, in 
Texas in the mid 50’s and in California in 1975, cost 
more than 30 million dollars to eradicate. In 1983, the 
latest medfly pest eradication program conducted in 
California cost over 100 million dollars. These costs do 
not take into account the increased consumer prices, lost 
exports, and other indirect costs which could total more 
than 10 times the direct costs. 


The damage that could be caused by a single violation is explained 
by Marlene Stinson, APHIS Information Staff, USDA, as follows 
(USDA News, Vol. 45, No. 5, at 2 (May 1986)): 


It just takes one 


Boetticher [Karl Boetticher, APHIS Assistant Staff Officer] 
pointed out that it takes only one insect in a piece of foreign 
fruit carelessly discarded to cause an infestation like the 1985 
outbreak of Mediterranean fruit fly in Florida, as well as a 
similar outbreak during 1981 in California which cost $100 
million dollars--in public funds--to eradicate. 


He added that "a small piece of foreign sausage might carry 
a foot-and-mouth disease virus that could threaten the health of 
this country’s livestock." 


The interception by complainant of more than one million 
prohibited items per year, in which tens of thousands of plant pests and 
diseases are found, is explained by Ron Hall, Office of Information, 
USDA, as follows (USDA News, Vol. 45, No. 9, at 3 (Oct. 1986)): 
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The beagle is the Eagle Scout of dogs. It is loyal, 
courageous, obedient, and patient. And now it is an official 
USDA employee. 


That’s because the Department’s "detector dog" pilot project 
is being expanded and made a permanent program under the 
name “Beagle Brigade." 


The Beagle Brigade is a project of the Animal and Plant 
Health Inspection Service, the agency charged with protecting 
U.S. agriculture against the introduction of foreign animal and 
plant pests and diseases. The green-jacketed beagles, sniffing 
baggage for prohibited fruit and meat from abroad, detect fruit 
or meat in passenger baggage in those U.S. international 
airports at which they and their handlers are stationed. 


Trai i 


The beagles are trained to sit when they discover a suspect 
suitcase. A green quarantine tag is then placed on the bag and 
a green "A" is marked on the traveler’s Customs Declaration 
Card. The luggage then must be checked by an APHIS 
inspector for agricultural products that could harbor a plant or 
animal pest or disease. 


According to APHIS Deputy Administrator Bill Helms, the 
project has been one of the most successful ever undertaken to 
protect American agriculture, both in terms of effectiveness and 
in getting a vital message to the public. 


"We estimate that our dogs have an average success rate of 
80 percent. And the more they work, the better they get," 
Helms said. "Their presence in airports is a constant reminder 
to travelers of the importance of agricultural quarantine laws." 


In 1985 APHIS inspectors cleared for entry over 302 million 
travelers and millions of pieces of baggage. They also inspected 
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261,538 planes that brought air travelers and cargo to the U.S. 


During that year inspectors made more than one million 
interceptions of illegal agricultural products. From those 
interceptions they found 42,717 plant pests and diseases that 
could have been dangerous to America’s agricultural industry. 
They also intercepted 122,708 lots of unauthorized meat and 
animal byproducts--with the potential to carry diseases that 
could infect U.S. livestock and poultry. 


Taped to legs 


Inspectors have found meat wrapped in foil and hidden in 
the core of large containers of nonregulated foods or in false 
bottoms in boxes or suitcases. Fruits and meats have been 
found taped to the legs of passengers, stuffed in overalls, 
underwear, and soiled diapers, and wrapped in dirty laundry and 
in gift boxes with bright paper and colorful bows. 


However, the incidence of smuggling has declined since 
APHIS’s civil penalties authority went into effect at all U.S. 
ports-of-entry in 1984. Persons who smuggle agricultural 
products can now be fined $25 to $50 on the spot during 
baggage inspection. If they contest the fines, they may have a 
... hearing. But if they lose the case, they can be fined up to 
$1,000. 


According to Karl Boetticher, plant protection and quarantine 


assistant staff officer, over $1.2 million has been collected from 
42,690 fines since the penalty program began. 


13 dogs 


Helms noted that, by the end of January, 1987, 13 Beagle 
Brigade dogs will be working in U.S. airports. Three will join 
veteran teams at Los Angeles and San Francisco International 
Airports and JFK International Airport in New York. Others 
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will go to Miami, Atlanta, Chicago, Dallas, and either Boston or 
Seattle. 


Helms stressed the need for public support in preventing 
outbreaks of costly pest infestations and livestock diseases. 
"Even though hundreds of APHIS inspectors and the Beagle 
Brigade do all they can to keep out agricultural contraband, we 
need every international traveler to remember that a single 
orange innocently carried into the country might have been the 
cause of the Mediterranean fruit fly outbreak in California in 
1985," he noted. 


That outbreak cost $100 million--in public funds--to 
eradicate. 


The APHIS program to protect American agriculture from foreign 
diseases and pests is described in Larson, A Close Watch on U.S. 
Borders to Keep the World’s Bugs Out, Smithsonian, June 1987, at 107- 
14, as follows: 


Federal inspectors daily match wits with a multitude of travelers 


from abroad, seizing hidden articles that harbor potential pests 


That mango is loaded and Jestis Ramirez knows it. 


Ramirez stands at one end of a table that could do double- 
duty for the local coroner. About the size of a pool table, it is 
stainless steel with sides that slope to an open drain. Travelers 
never see this room at the American Airlines terminal at 
John F. Kennedy International Airport. After a visit here, no 
supermarket produce section can look quite the same again. 


The mango, confiscated from a woman from the Dominican 
Republic, is plump, satisfying in heft and just now turning a 
forsythia shade of yellow; it is one fine-looking piece of fruit. 
But Ramirez points his knife at two punctures, each invisible 
unless you know what to look for. "These are exit holes," he 
says. 
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He shaves around the holes, exposing a bruise that has 
spread through the mango’s orange flesh like a plume of brown 
ink in water. He cuts deeper. The bruise darkens. "Look," he 


says. 


Suddenly this mango does not seem so delicious. Something 
white wriggles up and breaches the pulp. A worm. Ramirez 
clears away some juice. This worm is not alone. “They're big 
suckers. Caribbean fruit fly larvae. Full-grown and ready to 
drop." 


On the verge of creeping from the mango, these half-dozen 
larvae would have parachuted to the ground and, with a little 
luck, become full-fledged flies. Who knows? Depending on 
where that Dominican woman was headed, Ramirez could have 
averted the next attack of the Caribbean fruit fly, already found 
in Florida, there and elsewhere a most unwanted foreign pest. 


I look now across the table and see all the other fruit there 
in a different light. This is the contraband table piled high with 
fruit nicked from travelers as they entered the country. After 
just five hours, it holds four dozen tropical golden plums, a 
hundred thousand Middle Eastern melon seeds, a thousand 
fresh peppercorns, 15 mangoes, a dozen guavas, two coconuts, 
one ham-and-cheese sandwich, Jamaican kola nuts, figs, olives, 
oranges, pomegranates, berries, quinces, orchids, yams and one 
bag of soil from Sparta. There are so many colors, it is as 
though someone split open a huge bag of M&M’s and spread 
them all over the table. 


There are living things buried in this rubble. Scale insects 
cover a green coconut. Larvae wag from the ends of some of 
the peppercorns. Moths walk the kola nuts. And 600 snails, 
from two ruptured bags, begin panicking in slow motion. 


Ramirez hunts illegal aliens, the kind that slip into the 
country buried in apple cores and guava pulp. He and a 
thousand other inspectors work for APHIS, the Animal and 
Plant Health Inspection Service, whose job is to protect 
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American agriculture and its good name in foreign markets, 
where farmers and ranchers sell about $40 billion worth of 
agricultural products each year. The agency tries to keep 
destructive pests out of the country, tracks them when they’re 
near, and maintains a survey and detection network to sound the 
alarm whenever a pest does get by. When worse comes to 
worst--when a dangerous pest starts an infestation--APHIS can 
mobilize squads of pest experts to contain and eradicate the 
interlopers. 


Its first line of defense is the inspectors, like Jestis Ramirez, 
who check for contraband food in ships, planes and baggage, as 
well as in rail and truck freight. They know that many of the 
worst pests are adept hitchhikers. The Mediterranean fruit fly 
(Medfly) in its larval stage can hide undetected deep within an 
orange that otherwise looks healthy. Foot-and-mouth disease, 
a virus and one of the most feared livestock diseases, can survive 
in meats and even canned milk. 


Invading pests can ruin farms, force job layoffs, boost 
grocery prices and cause foreign governments to shun U.S. 
products. In 1980, when the Medfly appeared in traps in Santa 
Clara Valley, California, growers there began living a nightmare 
that was to last for about two years. The best theory holds that 
the flies entered as larvae in a piece of fruit. Even though the 
Medfly did not infest any commercial citrus groves, its presence 
nearby caused widespread havoc. Helicopters made nightly 
passes, spraying malathion over 1,300 square miles weekly; 
residents worried about their health, to say nothing of the finish 
on their cars.... The state’s growers lost at least $40 million 
when other nations rejected California fruit; state and federal 
authorities spent more than $100 million to eradicate the fly. 
Yet the damage could have been far, far worse. If the Medfly 
had been able to spread to its full ecological range, it would 
have infested 80 percent of the US. citrus crop at a loss of 
more than half a billion dollars in sales. 
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The current inspection and quarantine program traces its 
roots to the Federal Plant Quarantine Act of 1912, passed after 
a rash of insect plagues. By then the United States had become 
a refuge for immigrating bugs, including some real baddies, such 
as the San Jose scale, cotton boll weevil and gypsy moth 
(Smithsonian, May 1984). 


The bugs kept coming anyway. One immigrant taught the 
cities, too, how cruel alien pests can be. This insect, a beetle, 
arrived sometime during the Depression as unwanted cargo 
buried among logs shipped here from Europe. The beetle, in 
turn, carried its own stowaway, a fungus that had been 
discovered and isolated by Dutch botanists. The fungus turned 
up in Cleveland in 1930, and in following years spread 
throughout the country. Scientists called it Ceratocystis ulmi, but 
soon most Americans knew it by its common name, Dutch elm 
disease. The fungus has destroyed half of the American elm 
population. 


In recent decades, the world’s pests have spared the United 
States any nationwide infestations and epidemics. But the 
pressure continues to build. Jets now bring international 
travelers to the heart of the nation, close to farms and ranches. 
By 1990, the number of international airline passengers arriving 
here will grow to nearly 43 million, from about 27 million in 
1984. With them come the pests. Consider the Port of Miami: 
inspectors there intercepted nearly 8,000 important insects and 
other pests in 1986, more than twice what they stopped in 1978. 


The bugs keep coming, some for a first visit, others returning 
for fresh sorties. In March, for the second time in the past 
three years, the Medfly turned up in Miami. Five adult male 
flies were found in the first week and one larva was discovered 
several days later, triggering a two-stage attack: four doses of 
sprayed malathion, followed by the release of 20 million 
radiation-sterilized male flies per week to stymie any breeding 
survivors. APHIS assumes that the flies arrived as larvae in 
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fruit. Florida is now also the battlefield for the agency’s assault 
on citrus canker, a disease of citrus trees. The treatment is 
“roguing," cutting down the infected trees and burning them, 
sometimes with flamethrowers. 


Flies, moths, worms--and "killer bees" 


Mike Shannon lists some of APHIS’ other recent problems: a 
Mexican fruit fly found in San Diego late last year; apple ermine 
moths that are now in Washington State; Egyptian cotton worms 
found infesting a greenhouse in Ohio; an infestation of gypsy 
moths in Colorado, discovered late last year... . 


It is at the baggage stations that APHIS inspectors such as 
Ramirez come face-to-face with the people who bring in 
outlawed food. The United States allows entry to a lot of foods- 
-breads, hard cheeses, fruit preserves--but there are many that 
it does not allow: fresh fruits, meats, plants in soil, milky 
cheeses from a foot-and-mouth-disease country, live snails. The 
inspectors watch most closely for travelers from the Caribbean, 
Africa, Asia, the Middle East and southern Europe, especially 
those who come armored with huge suitcases and boxes tied 
with string. Inspectors have learned from experience and from 
established APHIS profiles that such travelers may bring in 
large quantities of edibles. For many of them, food has a 
significance well beyond simple nutrition. Their luggage offers 
the inspectors a glimpse of cultures where foods and spices are 
thought to heal or to have mystic powers. 


Food can also be a way to reach out and touch someone. 
Consider a Liberian minister studying here, who arrives carrying 
three suitcases packed with palm oil, kanya (peanuts and farina 
mashed together), fried and processed fish, palm butter, golden 
plums and a dozen other parcels. He brought the food from 
friends and relatives for himself and for other friends and 
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relatives here. He explains: "The purpose of the food is not 
just eating, you know. It establishes some kind of tie with the 
folks back home. If you’re homesick, as you eat the food you 
think of the good times you had and it helps you to hurry up 
and go back home." The clergyman must give up only the 
plums and does so willingly. 


Ramirez can fine travelers $25 for not declaring fruit or 
meat, or $50 for obvious tries at smuggling. He says most of 
the people he sees lie to him, or check the NO box on their 
declaration forms, even when they have contraband. "It makes 
it sad that you can’t trust people," he comments. "Sometimes 
that carries outside the job. I’m less trusting now of people 
than before I started. People lie through their teeth all the 
time. ... 


Smuggling is common and the techniques vary from crude to 
sophisticated. 


The importance of the Brucellosis Eradication Program involved in the 
A.Q. cases is stated in In re Grady, 45 Agric. Dec. 66, 109 (1986), as follows: 


The brucellosis eradication program is important to the national 
welfare. To date, the program has cost in excess of $1 billion. It costs 
about $150 million [$63 million in 1987 (Tr. 8)] a year (Tr. 440). 


The Brucellosis Eradication Program is described in Jn re Petty, 43 Agric. 
Dec. 1406, 1409-10 (1984), affd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), 
as follows: 


4. Brucellosis (also known as Bangs disease or undulant fever) is 
a contagious, infectious and communicable disease affecting livestock. 
It is transmittable to humans.’ (Tr. 32, 95-96, 1056-59, 1160-64, 1177- 
80). The incubation period of the disease varies from about 10 days to 
a year, but does not generally exceed several months (Tr. 95, 1180). 
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‘Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a vigorous 
and costly program directed to the control and eradication of this 
disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 Budget 
Explanatory Notes, USDA, vol. 2, at 8). To control the disease, some 
entire herds of cattle are destroyed, with some indemnification from 
the Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 239-41). 
Because of the large economic impact of the cattle industry on the 
nation, the success of the Brucellosis Eradication Program is of 
national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of cattle. 
9 CFR. Part 78 (1980). 
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DEFAULT DECISIONS 


ANIMAL QUARANTINE AND RELATED LAWS 


In re: BILLY MIKE GENTRY. 
A.Q. Docket No. 89-34. 
Decision and Order filed November 27, 1990. 


Failure to file answer - Interstate transport of cattle without permit. 


Gabrielle Siman, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended, (21 U.S.C. §§ 111 and 120) and regulations promulgated thereunder 
(9 C.F.R § 78.1 et seq.) by a Complaint filed on March 17, 1989, by the 
Administrator of the Animal and Plant Health Inspection Service (APHIS) 
alleging that the Respondent violated the Acts and regulations promulgated 
thereunder (9 C.F.R. § 70.1 et seq. and 7 C.F.R. § 1.130 et seq.). This 


Complaint was duly served on the Respondent by certified mail on July 19, 
1989 along with a copy of the rules of practice which govern proceedings 
under the Acts. 

Respondent was informed in the Complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the Complaint, that failure to deny or otherwise respond or plead 
specifically to any allegation in the Complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of the allegations in the Complaint and a 
waiver of hearing. 

Complainant was notified on October 9, 1990 that Respondent failed to file 
an answer. Respondent failed to file an answer within the time prescribed by 
section 1.136(a) of the Rules of Practice and failed to deny or respond 
specifically to all allegations in the Complaint. This constitutes an admission 
of the allegations in the Complaint and waiver of hearing pursuant to sections 
1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) and 1.139). 

Because no basis for a hearing exists, the material allegations of fact in the 
Complaint are adopted and set forth below as Findings of Fact. 
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Findings of Fact 


1. Billy Mike Gentry, herein referred to as Respondent, is an individual 
whose address is Route 3, Box 489, Pontotoc, Mississippi 38863. 

2. On or about September 16, 1988, the Respondent moved interstate 
from Grenada, Mississippi, to Hart, Texas, one (1) cow in violation of section 
78.8 of the regulations (9 C.F.R. § 78.8), because the animal was brucellosis 
exposed and was not accompanied by VS Form 1-27 permit or "S" brand 
permit, as required. 

3. On or about October 19, 1988, the Respondent moved three (3) test- 
eligible cattle interstate from Uniontown, Alabama, to Tupelo, Mississippi, in 
violation of section 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii)), 
because the cattle were not accompanied by a certificate as required. 


Conclusions 


Since the Respondent has failed to file a timely answer responding to the 
material allegations of the Complaint, Respondent has admitted all the 
material allegations of the Complaint and waived his right to a hearing (7 
C.F.R. §§ 1.136(c) and 1.139). 

The civil penalty of two thousand ($2000.00) dollars, as requested in the 
Complaint, is reduced by one-half the original amount to one thousand 
($1000.00) dollars, in accordance with the Judicial Officer’s decisions In re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (March 31, 1988) and Jn re: Richard 
Duran Lopez, 44 Agric. Dec. 2201 (1985). By reason of the Findings of Fact 
set forth above, Respondent has violated the Act and the regulations issued 
under the Act. Therefore, the following Order is issued. 


Order 


Respondent is assessed a civil penalty of one thousand ($1000.00) dollars, 
which shall be made payable to the "Treasurer of the United States," by 
certified check or money order. Within 30 days of service upon the 
Respondent of this Decision and Order, the payment shall be forwarded to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403. 
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The Respondent shall indicate on the certified check or money order that 
payment is in reference to A.Q. Docket No. 89-34. This Order shall have the 
same force and effect as if entered after full hearing and shall be final and 
effective as to the Respondent thirty-five (35) days after service of this 
Decision and Order upon Respondent; unless Respondent shall appeal to the 
Judicial Officer pursuant to section 1.145 of the rules of practice applicable to 
this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final February 4, 1991.-Editor] 


In re: ROY E. THOMAS, THOMAS H. HODGE, JR., and R. E. SMITH. 
A.Q. Docket No. 89-37. 
Decision and Order filed August 24, 1990. 


Failure to file answer - Interstate transport of cattle without certificate. 


Joseph Pembroke, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (Act) (9 U.S.C. §§ 111, 120, and 122), by a complaint filed by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that the respondents 
violated sections 71.18 and 78.9(c)(3)(ii) respectively (9 C.F.R. §§ 71.18 and 
78.9(c)(3)(ii)). The Office of the Hearing Clerk mailed respondents, by 
certified mail, copies of the complaint and the Rules of Practice governing 
proceedings under the Act. Mr. Roy E. Thomas’ letter was returned by the 
postal service stating that Mr. Thomas moved and left no forwarding address. 
The Hearing Clerk then mailed the complaint by regular mail to Mr. Thomas’ 
last known address. This constitutes service under section 1.147(b)(3) of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.147(b)(3)). 

Pursuant to section 1.136 of the Rules of Practice (7 C.F.R. § 1.136), 
respondent Roy E. Thomas, was informed in the complaint and the letter of 
service that answer should be filed within 20 days after service of the 
complaint, and that failure to file an answer would constitute an admission of 
the allegations in the complaint, under 7 C.F.R. § 1.136(c). The respondent 
was also informed that failure to file an answer would constitute a waiver of 
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hearing, as provided in section 1.139 of the Rules of Practice (7 C.F.R. § 
1,139). 

The respondent Roy E. Thomas filed no answer during the 20-day period 
allowed. Answers filed on behalf of the other respondents in this matter do 
not mention Mr. Thomas and cannot be read as answering or raising defenses 
to the violations on his behalf. Therefore, respondent Roy E. Thomas’ failure 
to file an answer within the time provided constitutes an admission of the 
allegations in the complaint, under section 1.136(c) of the Rules of Practice 
(7 C.F.R. § 1.136(c)). Respondent’s failure to file an answer also constitutes 
a waiver of hearing under section 1.139 of the Rules of Practice (7 C.F.R. § 
1.139). Since respondent is deemed to have admitted the material allegations 
of fact in the complaint, they are adopted and set forth as the Findings of 
Fact. 


Findings of Fact 


1. Roy E. Thomas, herein referred to as a respondent, is an individual 
whose address is Summersville, MO 65571. 

2. On or about March 9, 1987, the respondent moved or caused to be 
moved interstate at least 111 cattle from Chicksaw Livestock Auction, 


Houston, Mississippi, to Wright County Livestock Auction, Mountain Grove 
Missouri, in violation of section 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 
78.9(c)(3)(ii)), because the cattle were not accompanied by a certificate, as 
required. 

3. On or about March 9, 1987, the respondents moved or caused to be 
moved at least 111 cattle form Chicksaw Livestock Auction, Houston, 
Mississippi, to Wright County Livestock Auction, Mountain Grove, Missouri, 
in violation of section 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 
78.9(c)(3)(ii)), because the cattle were not accompanied by a "Permit for 
Entry," as required. 

4. On or about March 9, 1987, the respondents moved or caused to be 
moved at least 111 cattle from Chicksaw Livestock Auction, Houston, 
Mississippi, to Wright County Livestock Auction, Mountain Grove, Missouri, 
in violation of section 71.18 of the regulations (9 C.F.R. § 71.18), because the 
cattle were moved interstate unaccompanied by an owner’s statement or other 
document containing prescribed information, as required. 
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Conclusion 


The respondent Roy E. Thomas has failed to file an answer to any of the 
allegations in the complaint. The consequences of such a failure were 
explained to the respondent in the complaint and in the letter of service that 
accompanied it. By his silence respondent has admitted all of the material 
allegations of fact in the complaint and has waived a hearing. 

By reason of the Findings of fact set forth above, the respondent has 
violated the Act and regulations promulgated thereunder. The following order 
is therefore issued. : 


Order 


Respondent Roy E. Thomas is hereby assessed a civil penalty of one 
thousand five hundred dollars ($1,500), which shall be payable to the 
"Treasurer of the United States" by certified check or money order, and which 
shall be forwarded to U.S. Department of Agriculture, APHIS Field Servicing 
Office, Accounting Section, Butler Square West, 100 North Sixth Street, 
Minneapolis, Minnesota 55403, within thirty (30) days from the effective date 
of this order. 


This order shall have the same force and effect as if entered after full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final February 6, 1991.-Editor] 
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In re: GRADY LEE WHITLOCK. 
A.Q. Docket No. 90-34. 
Decision and Order filed December 7, 1990. 


Failure to file answer - Interstate transport of cattle without certificate. 


Darlene Bolinger, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil 
penalty under the Act of February 2, 1903, as amended (Act), for a violation 
of the regulations issued under the Act that govern the interstate movement 
of bison because of brucellosis (9 C.F.R. Part 78), hereinafter referred to as 
the regulations. 

This proceeding was instituted by a complaint filed on August 27, 1990 by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that: 

1. On or about February 28, 1988, the respondent moved twenty-two (22) 
head of bison from Rock Island, Illinois, a Class A state, to Bridgeport, West 
Virginia, in violation of 9 C.F.R. § 78.24(d)(3) of the regulations (9 C.F.R. § 
78.24(d)(3)), because the animals were moved interstate without being 
accompanied by a certificate, as required. 

More than twenty days have elapsed since Respondent was served with the 
complaint. Respondent did not file an answer. In accordance with section 
1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to deny or 
otherwise respond to the allegations in the complaint, is deemed, for purposes 
of this proceeding, an admission of said allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 

Accordingly, the material facts alleged in the complaint, which Respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 

Findings of Fact 


1, Grady Lee Whitlock, hereinafter referred to as the respondent, is an 
individual with a mailing address of 100 Terrace Pointe, Beckley, West 
Virginia 25801. 
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2. On or about February 28, 1988, the respondent moved twenty-two (22) 
head of bison from Rock Island, Illinois, a Class A state, to Bridgeport, West 
Virginia, in violation of 9 C.F.R. § 78.24(d)(3) of the regulations (9 C.F.R. § 
78.24(d)(3)), because the animals were moved interstate without being 
accompanied by a certificate, as required. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
has violated the Act and Part 78 of the regulations promulgated thereunder 
(9 C.F.R. Part 78). Therefore, the following order is issued. 


Order 


Respondent, Grady Lee Whitlock, is hereby assessed a civil penalty of five 
hundred dollars ($500.00), which shall be payable to the "Treasurer of the 
United States" by a certified check or money order, and shall be forwarded 


to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
A.Q. Docket No. 90-34. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final February 6, 1991.-Editor] 
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In re: ALVIN McKEE. 
A.Q. Docket No. 89-77. 
Decision and Order filed December 19, 1990. 


Failure to answer - Interstate transport of cattle without certificate. 


Cynthia Koch, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act) for a violation of the 
regulations issued under the Act that govern the interstate movement of cattle 
because of brucellosis (9 C.F.R. § 78.9 et seq.), hereinafter referred to as the 
regulations. 

The proceeding was instituted by a complaint filed on August 30, 1989, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
September 3, 1985, the respondent moved interstate at least sixteen (16) cattle 
from Greensboro, Kentucky, to Evansville, Indiana, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle 
were not accompanied interstate by a certificate, as required. 

The complaint was served upon Respondent by certified mail on October 
18, 1989 in accordance with section 1.147 of the Rules of Practice (7 C.F.R. 
§ 1.147). Respondent failed to file a response to the complaint within the 
time provided by section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)). In accordance with section 1.136(c) of the Rules of Practice (7 
C.F.R. § 1.136(c)), such failure to deny or otherwise respond to an allegation 
in the complaint is deemed, for purposes of this proceeding, an admission of 
said allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
has waived his right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). This Default Decision and Order, therefore, is 
issued pursuant to sections 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 
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Findings of Fact 


1. Respondent, Alvin McKee, is an individual whose mailing address is Rt. 
7, Mt. Juliet, Tennessee 37122. 

2. On or about September 3, 1985, the respondent moved interstate at 
least sixteen (16) cattle from Greensboro, Kentucky, to Evansville, Indiana, in 
violation of section 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) 
because the cattle were not accompanied by a certificate, as required. 


Conclusion 
By reason of the facts in the findings of fact set forth above, the 
respondent has violated the Act and section 78.9(d)(3)(iv) of the regulations 
promulgated thereunder (9 C.F.R. § 78.9(d)(3)(iv)). Therefore, the following 
order is issued. 


Order 


Respondent, Alvin McKee, is hereby assessed a civil penalty of five 
hundred dollars ($ 500.00) which shall be payable to the "Treasurer of the 


United States" by a certified check or money order, and which shall be 
forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. The certified 
check or money order shall indicate that payment is in reference to A.Q. 
Docket No. 89-77. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final February 12, 1991.-Editor] 
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In re: EDGAR LAMAR HOLCOMB and PRESS H. ANDREWS. 
A.Q. Docket No. 89-62. 
Decision and Order filed November 27, 1990. 


Failure to file an answer - Interstate movement of cattle without a certificate, a permit for entry 
or an "S" brand permit. 


Patrice Harps, for Complainant. 
Respondent, Edgar Lamar Holcomb, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act), for a violation of the 
regulations issued under the Act that govern the interstate movement of cattle 
because of brucellosis (9 C.F.R. Part 78), hereinafter referred to as the 
regulations. 

This proceeding was instituted by a complaint filed on March 21, 1989, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that: 

1. On or about January 27, 1987, the respondents Holcomb and Andrews 
moved nine cattle interstate from Chipley Livestock, Inc., in Chipley, Florida, 
to Owens Stockyard in Montgomery, Alabama, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle 
were not accompanied interstate by a certificate, as required. 

2. On or about January 27, 1987, the respondents Holcomb and Andrews 
moved nine cattle interstate from Chipley Livestock, Inc., in Chipley, Florida, 
to Owens Stockyard in Montgomery, Alabama, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle 
were not issued a permit for entry, as required. 

3. On or about January 29, 1987, the respondent Holcomb moved nine 
cattle interstate from Owens Stockyard in Montgomery, Alabama, to 
Cumberland Beef in Columbia, Kentucky, in violation of section 
78.9(c)(1)(vi)(A) of the regulations (9 C.F.R. § 78.9(c)(1)(vi)(A)) because the 
cattle were not accompanied interstate by a certificate or an "S" brand permit, 
as required. 

4. On or about February 3, 1987, the respondents Holcomb and Andrews 
moved four cattle interstate from Chipley Livestock, Inc., in Chipley, Florida, 
to Owens Stockyard in Montgomery, Alabama, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle 
were not accompanied interstate by a certificate, as required. 
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5. On or about February 3, 1987, the respondents Holcomb and Andrews 
moved four cattle interstate from Chipley Livestock, Inc., in Chipley, Florida, 
to Owens Stockyard in Montgomery, Alabama, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle 
were not issued a permit for entry, as required. 

More than twenty days have elapsed since the respondent Holcomb was 
served with the complaint. Respondent Holcomb has not filed an answer to 
date. In accordance with section 1.136(c)), such failure to deny or otherwise 
respond to the allegations in the complaint, is deemed, for purposes of this 
proceeding, an admission of said allegations. 

This Decision and Order, therefore, is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 
1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which the 
respondent Holcomb is deemed to have admitted, are adopted and set forth 
herein as the findings of fact. 


Findings of Fact 


1. Edgar Lamar Holcomb is an individual whose address is General 
Delivery, Fort Deposit, Alabama 36032. 

2. Press H. Andrews, is an individual whose address is Route 2, Box 128- 
D, Dothan, Alabama 36301. 

3. On or about January 27, 1987, the respondents Holcomb and Andrews 
moved nine cattle interstate from Chipley Livestock, Inc., in Chipley, Florida, 
to Owens Stockyard in Montgomery, Alabama, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle 
were not accompanied interstate by a certificate, as required. 

4. On or about January 27, 1987, the respondents Holcomb and Andrews 
moved nine cattle interstate from Chipley Livestock, Inc., in Chipley, Florida, 
to Owens Stockyard in Montgomery, Alabama, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle 
were not issued a permit for entry, as required. 

5. On or about January 29, 1987, the respondent Holcomb moved nine 
cattle interstate from Owens Stockyard in Montgomery, Alabama, to 
Cumberland Beef in Columbia, Kentucky, in violation of section 
78.9(c)(1)(vi)(A) of the regulations (9 C.F.R. § 78.9(c)(1)(vi)(A)) because the 
cattle were not accompanied interstate by a certificate or an "S" brand permit, 
as required. 
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6. On or about February 3, 1987, the respondents Holcomb and Andrews 
moved four cattle interstate from Chipley Livestock, Inc., in Chipley, Florida, 
to Owens Stockyard in Montgomery, Alabama, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle 
were not accompanied interstate by a certificate, as required. 

7. On or about February 3, 1987, the respondents Holcomb and Andrews 
moved four cattle interstate from Chipley Livestock, Inc., in Chipley, Florida, 
to Owens Stockyard in Montgomery, Alabama, in violation of section 
78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the cattle 
were not issued a permit for entry, as required. 


Conclusion 


By reason of the facts in the findings of fact set forth above, the 
respondent Holcomb has violated the Act and Part 78 of the regulations 
promulgated thereunder (9 C.F.R. Part 78). Therefore, the following Order 
is issued. 


Order 


Respondent, Edgar Lamar Holcomb, is hereby assessed a civil penalty of 
one thousand, two hundred fifty dollars ($1,250.00), which shall be payable to 
the "Treasurer of the United States" by a certified check or money order, and 
shall be forwarded to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 110 North 6th Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate on the certified check or money order that payment is made in 
reference to A.Q. Docket No. 89-62. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent Holcomb, unless respondent Holcomb 
appeals to the Judicial Officer pursuant to section 1.145 of the Rules of 
Practice applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 1, 1991.-Editor] 
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In re: JOE CORBETT and SULPHUR SPRINGS LIVESTOCK COMM’N 
co. 

A.Q. Docket No. 90-13. 

Decision and Order as to Joe Corbett filed November 26, 1990. 


Failure to file an answer - Interstate movement of cattle that were not properly backtagged - 
Interstate movement of cattle without a certificate, an "S" brand permit or a permit for entry. 


Jeffrey Kirmsse, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Regulations governing brucellosis and the interstate 
movement of cattle and other livestock, hereinafter referred to as the 
Regulations, in accordance with the Rules of Practice set forth in 7 C.F.R. § 
1.130 et seq. 

This proceeding was instituted by a Complaint, issued on April 27, 1990, 
and filed with the Hearing Clerk on May 2, 1990, by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. The Complaint alleged four separate counts against Respondent 
Joe Corbett: 

(1) That on or about March 24, 1987, he moved interstate at least forty- 
four (44) test-eligible cows, at least two years of age or older, from Sulphur 
Springs, Texas to Gibbon, Nebraska, in violation of 9 C.F.R. § 71.18(a)(1)(i), 
because, prior to shipment, at least thirty-eight (38) of the animals were not 
properly backtagged, as required by the Regulations. 

(2) That on or about March 24,1987, he moved interstate at least forty- 
four (44) test-eligible cows, at least two years of age or older, from Sulphur 
Springs, Texas to Gibbon, Nebraska, in violation of 9 C.F.R. § 78.9, because 
the cattle were not accompanied by a certificate or an "S" brand permit, 
showing the test dates and results, as required by the Regulations. 

(3) That on or about August 12, 1987, he moved interstate at least 
nineteen (19) test-eligible cattle from Idabel, Oklahoma to Paris, Texas, in 
violation of 9 C.F.R. § 78.9(c)(3), because the cattle were not accompanied by 
a permit for entry from the State of Texas, as required by the Regulations. 

(4) That during April 1988, he moved interstate at least eight (8) tes- 
eligible cattle from Texas and Oklahoma into Louisiana, in violation of 9 
C.F.R. § 78.9(c)(3), because the cattle were not accompanied by a health 
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certificate and a permit for entry from the State of Louisiana, as required by 
the Regulations. 

The Complaint also alleged two separate counts against Respondent 
Sulphur Springs Livestock Commission Company. Respondent Sulphur 
Springs has filed a timely Answer, and has entered into a Consent Decision, 
which was filed with the Hearing Clerk on September 7, 1990. 

The Complaint was served upon Respondent Joe Corbett at Route 6, Box 
34AA, Pittsburg, Texas 75686, by certified mail, on May 2, 1990. Said 
Complaint was returned to the Department of Agriculture’s Hearing Clerk’s 
Office, marked "UNCLAIMED - NOT AT THIS ADDRESS," on May 17, 
1990. On May 18, 1990, the Complaint was served upon Respondent Corbett 
at Route 1, Antlers, Oklahoma 74523, by certified mail. Said Complaint was 
again returned to the Hearing Clerk’s Office, marked "UNCLAIMED," on or 
about June 25, 1990. Unlike the Pittsburg, Texas return, however, the Antlers, 
Oklahoma return did not indicate that Respondent Joe Corbett did not reside 
at the Antlers, Oklahoma address. Pursuant to Section 1.147(b) of the Rules 
of Practice applicable to this proceeding [7 C.F.R. § 1.147(b)], the Complaint 
was remailed to Respondent Corbett at his Antlers, Oklahoma address by 
regular, first-class mail on July 24, 1990. To date, the Complaint has not been 
returned to the Department’s Hearing Clerk’s Office. Respondent Joe 
Corbett has failed to file an Answer or a response to the Complaint within the 
time provided by Section 1.136 of the Rules of Practice [7 C.F.R. § 1.136(c)]. 

In accordance with Section 1.136(c) of the Rules of Practice [7 C.F.R. § 
1.136(c)], such failure to deny or otherwise respond to an allegation in the 
Complaint is deemed, for the purposes of this proceeding, an admission of 
said allegation. 

In view of the aforementioned facts, Respondent Joe Corbett is deemed 
to have admitted all the material allegations in the Complaint, and, therefore, 
has waived his right to an Oral Hearing, pursuant to Section 1.139 of the 
Rules of Practice [7 C.F.R. § 1.139]. This Default Decision and Order, 
therefore, is issued, pursuant to Sections 1.136 and 1.139 of the Rules of 
Practice [7 C.F.R. §§ 1.136 and 1.139]. 

Accordingly, the material facts alleged in the Complaint, which Respondent 
Joe Corbett is deemed to have admitted, are adopted and set forth herein as 
the Findings of Fact. 
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Findings of Fact 


1. Joe Corbett, hereinafter referred to as Respondent, is an individual 
whose present mailing address is Route 1, Antlers, Oklahoma 74523. Joe 
Corbett’s former mailing address was Route 6, Box 34AA, Pittsburg, Texas 
75686. 

2. On or about March 24, 1987, Respondent Corbett moved interstate at 
least forty-four (44) test-eligible cows, at least two years of age or older, from 
Sulphur Springs, Texas to Gibbon, Nebraska, in violation of 9 C.F.R. § 
71.18(a)(1)(i), because, prior to the shipment, at least thirty-eight (38) of the 
animals were not properly backtagged, as required by the Regulations. 

3. On or about March 24, 1987, respondent Corbett moved interstate at 
least forty-four (44) test-eligible cows, at least two years of age or older, from 
Sulphur Springs, Texas to Gibbon, Nebraska, in violation of 9 C.F.R. § 78.9, 
because the cattle were not accompanied by a certificate or an "S" brand 
permit, showing the test dates and results, as required by the Regulations. 

4. On or about August 12, 1987, Respondent Corbett moved interstate at 
least nineteen (19) test-eligible cattle from Idabel, Oklahoma to Paris, Texas, 
in violation of 9 C.F.R. § 78.9(c)(3), because the cattle were not accompanied 
by a permit for entry from the State of Texas, as required by the Regulations. 


5. During April 1988, Respondent Corbett moved interstate at least eight 
(8) test-eligible cattle from Texas and Oklahoma into Louisiana, in violation 
of 9 C.F.R. § 78.9(c)(3), because the cattle were not accompanied by a health 
certificate and a permit for entry from the State of Louisiana, as required by 
the Regulations. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
Joe Corbett has violated the Act of February 2, 1903, as amended (21 U.S.C. 
§ 111), and the Act of May 29, 1884, as amended (21 U.S.C. § 120), and the 
Regulations promulgated thereunder (9 C.F.R. § 71.1 et seq. and 9 C.F.R. § 
78.1 et seq.). Therefore, the following Order is issued: 


Order 


Respondent Joe Corbett is hereby assessed a civil penalty of two thousand 
dollars ($2,000.00), which shall be made payable to "THE TREASURER OF 





748 ANIMAL QUARANTINE AND RELATED LAWS 


THE UNITED STATES" by a certified check or money order, and shall be 
forwarded by Respondent Corbett to: 


U.S. Department of Agriculture 

Animal and Plant Health Inspection Service 
Field Servicing Office 

Accounting Section 

Butler Square West, Fifth Floor 

100 North Sixth Street 

Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. Respondent 
Corbett shall indicate on the certified check or money order that payment is 
in reference to Docket No. 90-13. 

This Order shall have the same force and effect as if entered after a full 
Oral Hearing, and shall be final and effective thirty-five (35) days after service 
of this Decision and Order upon Respondent, unless there is an appeal to the 
Judicial Officer, pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 1, 1991.-Editor] 


In re: WAYNE HEFFLEMAN. 
A.Q. Docket No. 89-28. 
Decision and Order filed March 2, 1990. 


Failure to deny material allegations - Fed untreated garbage to swine - Allowed untreated 
garbage in swine feeding areas. 


Andrew Baker, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Swine Health Protection Act, as amended (Act) (7 U.S.C. § 3801 
et seq.) for a violation of the regulations issued under the Act (9 C.F.R. § 
166.1 et seq.), hereinafter referred to as the regulations. 
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The proceeding was instituted by a complaint filed on March 6, 1989, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that: 

1. On or about March 24, 1988, the respondent fed garbage to swine, in 
violation of section 166.2(a) of the regulations (9 C.F.R. § 166.2(a)), in that 
the garbage was not treated, as required; 

2. On or about March 24, 1988, the respondent allowed untreated garbage 
in swine feeding areas in violation of section 166.6 of the regulations (9 C.F.R. 

166.6); 
, 3. Bn or about July 16, 1987 the respondent fed garbage to swine, in 
violation of section 166.2(a) of the regulations (9 C.F.R. § 166.2(a)), in that 
the garbage was not treated, as required; and 

4. On or about July 16, 1987 the respondent allowed untreated garbage 
in swine feeding areas in violation of section 166.6 of the regulations (9 C.F.R. 

166.6). 

; The complaint was served upon Respondent by certified mail on June 2, 
1989, in accordance with section 1.147 of the Rules of Practice (7 C.F.R. § 
1.147). Respondent filed a response to the complaint that failed to deny the 
allegations contained in the complaint. In accordance with section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to deny or otherwise 
respond to an allegation in the complaint is deemed, for purposes of this 
proceeding, an admission of said allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
has waived his right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). This Default Decision and Order, therefore, is 
issued pursuant to sections 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 
1. Wayne Heffleman, hereinafter referred to as the respondent, is an 


individual whose mailing address is Route 3, Box 1140, Grove, Oklahoma 
74344. 
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2. On or about March 24, 1988, the respondent fed garbage to swine, in 
violation of section 166.2(a) of the regulations (9 C.F.R. § 166.2(a)), in that 
the garbage was not treated, as required. 

3. On or about March 24, 1988, the respondent allowed untreated garbage 
in swine feeding areas in violation of section 166.6 of the regulations (9 C.F.R. 

166.6). 
, 4. bn or about July 16, 1987 the respondent fed garbage to swine, in 
violation of section 166.2(a) of the regulations (9 C.F.R. § 166.2(a)), in that 
the garbage was not treated, as required. 

5. On or about July 16, 1987 the respondent allowed untreated garbage 
in swine feeding areas in violation of section 166.6 of the regulations (9 C.F.R. 
§ 166.6). 


Conclusion 


By reason of the facts in the findings of fact set forth above, the 
respondent has violated the Act and sections 166.2(a) and 166.6 of the 
regulations promulgated thereunder (9 C.F.R. §§ 166.2(a) and 166.6). 
Therefore, the following order is issued. 


Order 


Respondent, Wayne Heffleman, is hereby assessed a civil penalty of four 
thousand dollars ($4000.00) which shall be payable to the "Treasurer of the 
United States" by a certified check or money order, and which shall be 
forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. The respondent 
shall indicate on the certified check or money order that payment is in 
reference to A.Q. Docket No. 89-28. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
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and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final March 13, 1991.-Editor] 


In re: JAMES McGREW. 
A.Q. Docket No. 88-27. 
Decision and Order filed May 8, 1989. 


Failure to file an answer - Moved cattle interstate without proper identification of consignor 
and consignee, and the animals destination on health certificate. 


Christine O’Leary, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act) for a violation of the 
regulations issued under the Act that govern the interstate movement of cattle 
because of brucellosis (9 C.F.R. § 78.9 et seq.), hereinafter referred to as the 
regulations. 

The proceeding was instituted by a complaint filed on September 13, 1988, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that on or 
about January 22, 1986, respondent moved interstate from Kentwood, 
Louisiana to Brookhaven, Mississippi, at least three (3) cattle over twenty-four 
months of age, in violation of section 78.9(d)(3)(iv) of the regulations (9 
C.F.R. § 78.9(d)(3)(iv)), because he failed to properly identify the names of 
the consignor and consignee, and properly identify the animals destination on 
the health certificate, as required. 

The complaint was served upon respondent by certified mail on September 
26, 1988 in accordance with section 1.147 of the Rules of Practice (7 C.F.R. 
§ 1.147). Respondent failed to file a response to the complaint within the 
time provided by section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)). In accordance with section 1.136(c) of the Rules of Practice (7 
C.F.R. § 1.136(c)), such failure to deny or otherwise respond to an allegation 
in the complaint is deemed, for purposes of this proceeding, an admission of 
said allegation. 
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In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint, and, therefore, respondent 
has waived his right to a hearing pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). This Default Decision and Order, therefore, is 
issued pursuant to sections 1.136 and 1.139 of the Rules of Practice (7 C.F.R. 
§§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth as the findings of fact. 


Findings of Facts 


1. Respondent, James McGrew, is an individual whose mailing address is 
Route 5, Box 612, Brookhaven, Mississippi 39601. 

2. On or about January 22, 1986, respondent moved interstate from 
Kentwood, Louisiana to Brookhaven, Mississippi, at least three (3) cattle, over 
twenty-four months of age, in violation of section 78.9(d)(3)(iv) of the 
regulations (9 C.F.R. § 78.9(d)(3)(iv)), because he failed to properly identify 
the names of the consignor and consignee, and properly identify the animals 
destination on the health certificate, as required. 


Conclusion 


By reason of the facts in the findings of fact set forth above, the 
respondent has violated the Act and section 78.9(d)(3)(iv) of the regulations 
promulgated thereunder (9 C.F.R. § 78.9(d)(3)(iv)). Therefore, the following 
order is issued. 


Order 


Respondent, James McGrew, is hereby assessed a civil penalty of one 
thousand dollars ($1000.00) which shall be payable to the "Treasurer of the 
United States" by a certified check or money order, and which shall be 
forwarded to: 





HARRY HABIB, et al. 
50 Agric. Dec. 753 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final March 14, 1991.-Editor] 


In re: HARRY HABIB, d/b/a HARRY HABIB CATTLE CO., THOMAS 
WATSON and FRED BUNTROCK, d/b/a BUNTROCK TRUCK LINES, 
INC. 

A.Q. Docket No. 90-31. 

Decision and Order filed February 15, 1991. 


Failure to file answer - Moved cattle interstate without an owner - Shipper statement, a 
certificate or an official brucellosis test. 


Darlene Bolinger, for Complainant. 
Eugene A. Groe, Osage, Iowa, for Respondents. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act) and the Act of May 29, 
1884, as amended (Act), for a violation of the regulations issued under the Act 
that govern the interstate movement of cattle (9 C.F.R. Parts 71 and 78), 
hereinafter referred to as the regulations. 

This proceeding was instituted against Harry Habib d/b/a Harry Habib 
Cattle Co., Thomas Watson and Fred Buntrock d/b/a Buntrock Truck Lines, 
Inc., by a complaint filed on August 27, 1990 by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. The matter being settled as to all parties except Fred Buntrock 
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d/b/a Buntrock Truck Lines, Inc., the term "respondent" hereinafter shall only 
refer to Fred Buntrock d/b/a Buntrock Truck Lines, Inc. The complaint 
alleged that: 

1. On or about June 9, 1989, the respondent moved approximately 80 
head of cattle interstate from Ossian, Iowa to Fresno, California in violation 
of § 71.18(a)(1)(iii) of the regulations (9 C.F.R. § 71.18(a)(1)(iii), in that the 
animals were moved interstate without being accompanied by an owner- 
shipper statement or other document, as required. 

2. On or about June 9, 1989, the respondent moved approximately 80 
head of cattle interstate from Ossian, Iowa to Fresno, California in violation 
of § 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii), in that the 
animals were not negative to an official test for brucellosis within 30 days 
prior to the interstate movement, as required. 

3. On or about June 9, 1989, the respondent moved approximately 80 
head of cattle interstate from Ossian, Iowa to Fresno, California in violation 
of § 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii), because the 
animals were moved interstate without being accompanied by a certificate, as 
required. 

More than twenty days have elapsed since Respondent, Fred Buntrock 
d/b/a Buntrock Truck Lines, Inc., was served with the complaint. 
Respondent has not filed an answer. In accordance with section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)), such failure to deny or otherwise 
respond to the allegations in the complaint, is deemed, for purposes of this 
proceeding, an admission of said allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.136 
and 1.139). 

Accordingly, the material facts alleged in the complaint, which Respondent, 
Fred Buntrock d/b/a Buntrock Truck Lines, Inc., is deemed to have admitted, 
are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1, Fred Buntrock d/b/a Buntrock Truck Lines, Inc., hereinafter referred 
to as respondent, is an entity with a mailing address of Route 2, Box 170, St. 
Ansgar, Iowa 50472. 

2. On or about June 9, 1989, the respondent moved approximately 80 
head of cattle interstate from Ossian, Iowa to Fresno, California in violation 
of § 71.18(a)(1)(iii) of the regulations (9 C.F.R. § 71.18(a)(1)(iii), in that the 
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animals were moved interstate without being accompanied by an owner- 
shipper statement or other document, as required. 

3. On or about June 9, 1989, the respondent moved approximately 80 
head of cattle interstate from Ossian, Iowa to Fresno, California in violation 
of § 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii), in that the 
animals were not negative to an official test for brucellosis within 30 days 
prior to the interstate movement, as required. 

4. On or about June 9, 1989, the respondent moved approximately 80 
head of cattle interstate from Ossian, Iowa to Fresno, California in violation 
of § 78.9(b)(3)(ii) of the regulations (9 C.F.R. § 78.9(b)(3)(ii), because the 
animals were moved interstate without being accompanied by a certificate, as 
required. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
has violated the Acts and Parts 71 and 78 of the regulations promulgated 
thereunder (9 C.F.R. Parts 71 and 78). Therefore, the following order is 
issued. 


Order 


Respondent, Fred Buntrock d/b/a Buntrock Truck Lines, Inc., is hereby 
assessed a civil penalty of seven hundred and fifty dollars ($750.00), which 
shall be payable to the "Treasurer of the United States" by a certified check 
or money order, and shall be forwarded to”: 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
A.Q. Docket No. 90-31. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
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and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final April 2, 1991.-Editor] 
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ANIMAL WELFARE ACT 


In re: VAUNDA PARKER. 
AWA Docket No. 90-24. 
Decision and Order filed November 28, 1990. 


Failure to file answer - Operating as dealer without a license. 

Bradley Flynn, for Complainant. 

Respondent, Pro se. 

Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent Vaunda 


Parker by the Hearing Clerk by certified mail. Respondent was informed in 
the letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer any allegation in the complaint would 
constitute an admission of that allegation. 

Respondent Parker failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted and set 
forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


I 
A. Vaunda Parker, hereinafter referred to as respondent, is an individual 
whose address is Route 1, Box 300, Carl Junction, Missouri 64834. 
B. The respondent, at all times material herein, was operating as a dealer 
as defined in the Act and the regulations. 
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Il 

The respondent, during the period November 2, 1988, until April 12, 1989, 
inclusive, was operating as a dealer as defined in the Act and the regulations, 
without having obtained a license, in willful violation of section 4 of the Act 
(7 U.S.C. § 2134) and section 2.1 of the regulations (9 C.F.R. § 2.1). 
Respondent sold, in commerce, at least 58 dogs to Sundowner Kennels, Inc., 
a licensed dealer, on at least eight occasions. The sale of each animal 
constitutes a separate violation. Each violation occurred on or about the date 
listed in the following table: 


DATE ANIMALS DATE ANIMALS 


11- 2-88 2 dogs 1- 4-89 15 dogs 
11- 4-88 2 dogs 1-11-89 13 dogs 
11-16-88 4 dogs 4-12-89 3 dogs 
12- 6-88 5 dogs 
12-14-88 14 dogs 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reasqn of the facts set forth in the Findings of Fact above, the 
respondent has violated section 4 of the Act, (7 U.S.C. § 2134). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent, her agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations and standards issued thereunder, and in particular, 
shall cease and desist from engaging in any activity for which a license is 
required under the Act and regulations without being licensed as required. 

2. Respondent is assessed a civil penalty of $5,000 which shall be paid by 
a certified check or money order made payable to the Treasurer of the United 
States. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 
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Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final February 7, 1991.-Editor] 


In re: PAUL L. MEACHAM and TERRY MEACHAM. 
AWA Docket No. 299. 
Decision and Order filed October 24, 1989. 


Failure to deny material allegations - Sale of dogs without a license - Refused to allow 
inspection of records - Failure to provide proper enclosures for dogs - Failure to establish 
program of veterinary care. 


Robert Ertman, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.) ("the Act"), initiated by a complaint filed 


July 11, 1984, and an amended complaint filed December 24, 1987, by the 
Administrator of the Animal and Plant Health Inspection Service. The 
amended complaint alleged that the respondents wilfully violated the Act and 
the regulations and standards issued thereunder.’ 

A hearing was set for December 14, 1988, in Green Bay, Wisconsin. 
However, the respondents filed an objection, stating that they would be unable 
to travel from Florence, Wisconsin, to Green Bay. Accordingly, that hearing 
was canceled and a hearing was set for April 25, 1989, in Florence, Wisconsin. 
Respondents objected to the date set for hearing but presented no valid 
reasons why the hearing should be postponed. Accordingly, the hearing was 
held as scheduled. 

Respondent Paul L. Meacham did not appear at the hearing. Respondent 
Terry Meacham appeared and expressed the desire of herself and respondent 
Paul L. Meacham not to contest the allegations against them. Respondents 
presented no testimony, exhibits, or other evidence. Complainant offered 55 


'The amended complaint replaced the allegations of the initial complaint and thus the only 
allegations at issue here are those of the amended complaint. 
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exhibits, which were received in evidence, without objection. Based upon 
complainant’s evidence, respondents’ stated desire to not contest the alleged 
violations, and the failure of respondents to present any rebuttal testimony, 
the allegations of the complaint are adopted as findings of fact and 
conclusions of law. (Respondents’ address is taken from their most recent 
filing.) 


Findings of Fact 
and 
Conclusions of Law 


1. Paul L. Meachum and Terry Meacham, hereinafter referred to as 
respondents, are partners doing business as M & M Enterprises. Their 
address is RFD #1, Box 476, Florence, Wisconsin 54121. 

2. The respondents, at all times material herein, were dealers as defined 
in the Act and the regulations. 

3. Respondents were licensed as a Class B dealer under the Act and 
regulations from June 5, 1981, until July 12, 1987, when they voluntarily 
surrendered their license. 

4. Notwithstanding the fact that the respondents had surrendered their 
dealer license, they purchased dogs for resale from a dealer on or about July 
30, 1987, and made four separate sales of dogs at wholesale on or about 
August 5, 1987, in willful violation of section 4 of the Act (7 U.S.C. § 2134) 
and section 2.1 of the regulations (9 C.F.R. § 2.1). Each such purchase or 
sale constitutes a separate violation. 

5. On May 12 and May 13, 1987, respondents refused to permit 
representatives of the Animal and Plant Health Inspection Service, Veterinary 
Services, to inspect records required to be kept by section 2.75 of the 
regulations (9 C.F.R. § 2.75), in willful violation of section 16 of the Act (7 
U.S.C. § 2146) and section 2.126 of the regulations (9 C.F.R. § 2.126). 

6. On October 14, 1986, respondents willfully violated section 2.100 of the 
regulations (9 C.F.R. § 2.100) and the standards specified below: 

A. Interior surfaces of primary enclosures for dogs were not 
substantially impervious to moisture and could not be readily sanitized. The 
enclosures involved were constructed of untreated plywood or chipboard (9 
C.F.R. § 3.2(d)). 

B. Primary enclosures and rooms for dogs were not kept clean and 
sanitized. Large quantities of animal waste had been allowed to accumulate 
(9 C.F.R. § 3.7). 
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7. As of October 14, 1986, respondents had failed to establish a program 
of veterinary care under the supervision of a licensed veterinarian, in willful 
violation of section 2.100 of the regulations (9 C.F.R. § 2.100) and section 3.10 
of the standards (9 C.F.R. § 3.10). 

8. On November 25, 1986, respondents willfully violated section 2.100 of 
the regulations (9 C.F.R. § 2.100) and the standards specified below: 

A. Interior surfaces of primary enclosures for dogs were not 
substantially impervious to moisture and could not be readily sanitized. The 
enclosures involved were constructed of untreated plywood or chipboard (9 
C.F.R. § 3.2(d)). 

B. Primary enclosures and rooms for dogs were not kept clean and 
sanitized. Large quantities of animal waste had been allowed to accumulate 
(9 CFR. § 3.7). 

9. As of November 25, 1986, respondents had failed to establish a 
program of veterinary care under the supervision of a licensed veterinarian, 
in willful violation of section 2.100 of the regulations (9 C.F.R. § 2.100) and 
section 3.10 of the standards (9 C.F.R. § 3.10). 

10. On May 12, 1987, respondents willfully violated section 2.100 of the 
regulations (9 C.F.R. § 2.100) and the standards specified below: 

A. Indoor housing facilities for dogs were not structurally sound. Dogs 
were held in portable primary enclosures which were stacked insecurely and 
were in danger of falling (9 C.F.R. § 3.1(a)). 

B. Interior surfaces of primary enclosures for dogs were not 
substantially impervious to moisture and could not be readily sanitized. The 
enclosures involved were constructed of untreated plywood or chipboard (9 
C.F.R. § 3.2(d)). 

11. As of May 12, 1987, respondents had failed to establish a program of 
veterinary care under the supervision of a licensed veterinarian, in willful 
violation of section 2.100 of the regulations (9 C.F.R. § 2.100) and section 3.10 
of the standards (9 C.F.R. § 3.10). 


Discussion of Sanctions 


Dr. Gifford S. Jacobsen , the Animal and Plant Health Inspection Service, 
Veterinary Services, Area Veterinarian-in-Charge for Wisconsin, testified that 
the violations in this case are extremely serious. 

The respondents had previously held a license as a dealer and knew the 
requirements of the Animal Welfare Act. The license was surrendered when 
inspections revealed serious deficiencies. Nevertheless, respondents did not 
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[sic] continued to sell dogs in wholesale channels. In fact, respondents 
operated as an unlicensed dealer on a large scale during the course of this 
proceeding (CX 25-55). Although the amended complaint was not further 
amended to include these actions, they should be considered as aggravating 
circumstances and the maximum civil penalty should be assessed for the 
violations which were charged and proved. 

Dr. Jacobsen also testified that respondents’ failure to keep their facility 
in a clean and sanitary condition created a serious risk of disease among the 
animals and that the environment was inhumane. The seriousness of this 
situation was compounded by respondents’ failure to establish and maintain 
a program of veterinary care under the supervision of a licensed veterinarian. 
These violations are serious and warrant a severe sanction. Further, because 
respondents deceptively surrendered their license rather than bring their 
facility into compliance, but continued doing business, the maximum civil 
penalty should be assessed for these violations. 

Dr. Jacobsen also testified that respondents’ refusals to allow 
representatives of the Animal and Plant Health Inspection Service to inspect 
records, which the Act and regulations [require] them to keep and make 
available, are serious violations. One of the purposes of the Animal Welfare 
Act is to prevent "the despicable trafficking in family pets," an evil which the 
record keeping requirements are specifically tailored to address. The failure 
to maintain complete and accurate records and to make them available for 
inspection have been regarded as particularly serious violations, even in the 
absence of aliegations or evidence of trafficking in stolen animals. See In re 
Vrana, 43 Agric. Dec. 1758, 1764 (1984); In re Hickey, 47 Agric. Dec. 1111, 
AWA Docket No. 369 (1988), aff'd, No. 88-7281 (9th Cir. June 26, 1989) 
(Unpublished opinion). 

Complainant recommended that respondents be assessed a civil penalty of 
$30,000 and that they be disqualified from becoming licensed under the Act 
for a period of 20 years.’ Dr. Jacobsen testified that these severe sanctions 


?The Animal Welfare Act was amended on December 23, 1985, effective December 23, 1986, 
to increase the maximum civil penalty for violations of the Act and the regulations from $1,000 
to $2,500 for each violation. Accordingly, the maximum civil penalty which may be assessed in 
this case is $31,000 ($12,500 for the five violations in July and August, 1987, in finding number 
4; $5,000 for the two violations in May, 1987, in finding number 5; $3,000 for the three violations 
in October, 1986, in findings numbers 6 and 7; $3,000 for the three violations in November, 1986, 
in findings numbers 8 and 9; and $7,500 for the three violations in May, 1987, in findings 
numbers 9 and 10). It should be noted that the amended complaint did not allege that the 
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were recommended because of the seriousness of the violations and 
respondents’ blatant disregard for the requirements of the Act and regulations. 
He also testified that respondents’ limited financial circumstances were 
considered in making the recommendation, but that their financial problems 
were outweighed by the seriousness of the violations. In view of all of the 
evidence, the sanction recommended by complainant is authorized by the Act 
and warranted under the circumstances and is contained in the following 
order. 


Order 


1. Respondents, their agents and employees, directly or through any 
corporate or other device, shall cease and desist from any violation of the 
Animal Welfare Act and the regulations and standards issued thereunder, and 
in particular shall cease and desist from failing to apply for and obtain a 
license under the Animal Welfare Act before operating in any capacity for 
which a license is required under the Act and the regulations issued 
thereunder. 

2. Respondents are prohibited for a period of twenty (20) years from 
engaging in business in any capacity for which a license is required under the 
Animal Welfare Act and the regulations issued thereunder. 

3. A civil penalty of $30,000 is jointly and severally assessed against 
respondents; this civil penalty shall be paid by certified check or money order 
made payable to the order of the Treasurer of the United States and sent to 
Robert A. Ertman, Office of the General Counsel, U.S. pee of 
Agriculture, Washington, D.C. 20250-1400. 

This decision and order shall become final without further proceedings 35 
days after service hereof unless appealed to the Judicial Officer within 30 days 
after service. 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final March 22, 1991.-Editor] 


purchase or sale of each animal constituted a separate violation, in which case the maximum civil 
penalty would have been considerably greater. 
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In re: MICHAEL HONOSHOFSKY and DIANE HONOSHOFSKY. 
AWA Docket No. 90-19. 
Decision and Order filed March 14, 1991. 


Failure to file answer - Willfully violated the Act and regulations by operating as dealer without 
a license. 


Carol Priest, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondents willfully violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondents, 
Michael Honoshofsky and Diane Honoshofsky, by the Hearing Clerk by 
certified mail. Respondents were informed in the letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer any allegation in the complaint would constitute an admission of that 
allegation. 

Respondents, Michael Honoshofsky and Diane Honoshofsky, have failed 
to file an answer within the time prescribed in the Rules of Practice, and the 
material facts alleged in the complaint, which are admitted by respondents’ 
failure to file an answer, are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. Respondents, Michael Honoshofsky and Diane Honoshofsky, are 
individuals whose mailing address is 40330 Webster Road, LeGrange, Ohio 
44050. 

2. The respondents, Michael Honoshofsky and Diane Honoshofsky, at all 
times material herein, were doing business as dealers as defined by the Act 
and the the regulations issued pursuant to the Act. 
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3. On August 15, 1988, a decision and order was issued in AWA Docket 
No. 88-6, finding that the respondents willfully violated the Act and 
regulations by selling animals (guinea pigs, hamsters, or rabbits), in 
commerce, at wholesale without being licensed, as required. Respondents 
were assessed a civil penalty of $20,000 and were ordered to cease and desist 
from further violations and, in particular, "from engaging in business in any 
capacity for which a license is required under the Animal Welfare Act without 
having and maintaining a license as required by the Act and the regulations 
issued thereunder." 

4. The respondents, at all times material herein, were operating as dealers 
as defined in the Act and the regulations, without having obtained a license, 
in willful violation of section 4 of the Act (7 U.S.C. § 2134) and section 2.1 of 
the regulations (9 C.F.R. § 2.1). Respondents sold, in commerce, a total of 
383 animals (guinea pigs, gerbils, hamsters, or dwarf rabbits) to a dealer 
(Animal House) on 13 occasions. Respondents’ gross receipts for these sales 
exceeded $500 in each of the years 1988 and 1989. The sale of each animal 
constitutes a separate violation. Each violation occurred on or about the date 
listed in the following table: 


INVOICE DATE INVOICE DATE INVOKE 


3406 10-25-88 3337 12-27-88 3342 
3331 11-7-88 3338 2-13-89 57453 
3332 11-17-88 3339 2-20-89 57455 
3334 12-12-88 7818 
3335 12-19-88 3340 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 4 of the Act (7 U.S.C. § 2134) and section 2.1 
of the regulations issued pursuant to the Act (9 C.F.R. § 2.1). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 
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Order 


1. Respondents, Michael Honoshofsky and Diane Honoshofsky, are jointly 
and severally assessed a civil penalty of $26,000 which shall be paid by a 
certified check or money order made payable to the Treasurer of the United 
States. 

2. Respondents, Michael Honoshofsky and Diane Honoshofsky, their 
agents and employees, successors and assigns, directly or through any 
corporate or other device, shall cease and desist from engaging in any activity 
for which a license is required under the Act and regulations without being 
licensed as required. 

3. Respondents are disqualified for a period of one year from becoming 
licensed under the Act and regulations. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final May 23, 1991.-Editor] 
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PLANT QUARANTINE ACT 


In re: JERRY’S CATERERS. 
P.Q. Docket No. 90-23. 
Decision and Order filed November 14, 1990. 


Failure to deny material allegations - Failure to remove garbage to an approved facility for 
incineration, sterilization or grinding. 


Sheila H. Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the disposition of regulated 
garbage (7 C.F.R. § 330.400 et seq. and 9 C.F.R. § 94.5 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seg. and 380.1 et seq. and 9 C.F.R. § 93.1 et seq. 

This proceeding was instituted by a complaint filed on May 16, 1990, by 
the Administrator of the Animal and Plant Health Inspection Service, United 


States Department of Agriculture. This complaint alleged that on or about 
March 7, 1990, the respondent violated 7 C.F.R. § 330.400(g)(1) and 9 C.F.R. 
§ 94.5(g)(1) by failing to unload regulated garbage in tight leak-proof 


receptacles under the direction of an Animal and Plant Health Inspection 
Service inspector to an approved facility for incineration, sterilization, or 
grinding into an approved sewage system, as required. On June 4, 1990, the 
respondent filed an answer responding to and admitting the material 
allegations contained in the Complaint. The admission of the allegations 
contained in the Complaint constitutes a waiver of hearing (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Jerry’s Caterers is a company doing business in the State of Florida, 
which has a mailing address of P.O. Box 59-2817, Miami, Florida 33159. 
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2. On or about March 7, 1990, the respondent violated 7 C.F.R. § 
330.400(g)(1) and 9 C.F.R. § 94.5(g)(1) by failing to unload regulated garbage 
in tight leak-proof receptacles under the direction of an Animal and Plant 
Health Inspection Service inspector to an approved facility for incineration, 
sterilization, or grinding into an approved sewage system, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 330.400 and 9 C.F.R. § 94.5. Therefore, 
the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($ 500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 90-23. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 2, 1991.-Editor] 
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In re: AIRPORT CATERING SERVICES. 
P.Q. Docket No. 89-34. 
Decision and Order filed November 14, 1990. 


Failure to file answer - Failure to unload foreign garbage into proper facility. 


Patrice H. Harps, for Complainant. 
Angel L. Morales, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Act of February 2, 1903, as 
amended (21 U.S.C. § 111), the Plant Quarantine Act, as amended (7 U.S.C. 
§§ 151-154, 156-165, and 167) and the Federal Plant Pest Act, as amended (7 
U.S.C. § 150aa-150jj) (Acts), by a complaint issued by the Administrator of 
the Animal and Plant Health Inspection Service, United States Department 
of Agriculture. The complaint alleged that respondent violated sections 
330.400(b)(1) and 94.5(b)(1) of the regulations (7 C.F.R. § 330.400(b)(1) and 
9 C.F.R. § 94.5(b)(1)) issued under the Acts. A copy of the complaint and 
the Rules of Practice governing proceedings under the Acts were served by 
certified mail on the respondent by the Hearing Clerk on July 18, 1989. That 
mailing was returned unclaimed. A copy of the complaint and the Rules of 
Practice were remailed by regular mail to the respondent by the Hearing 
Clerk on May 14, 1990. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the amended complaint would constitute an 
admission of such allegation, and that failure to file an answer within the 
prescribed time would constitute an admission of allegations in the complaint 
and waiver of hearing. The letter of service also advised respondent that 
failure to request an oral hearing within the time for an answer would 
constitute a waiver of an oral hearing. Respondent has failed to file an 
answer within the prescribed time. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis 
for a hearing exists, the material allegations of fact in the complaint are 
adopted and set forth as the Findings of Fact. 
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Findings of Fact 


1. Airport Catering Services, herein referred to as respondent, is a 
company whose mailing address is P.O. Box 1797, Carolina, Puerto Rico 
00628. 

2. On or about March 2, 1988, at San Juan, Puerto Rico, the respondent 
operated in violation of 7 C.F.R. § 330.400(b) (1) and 9 C.F.R. § 94.5(b) (1), 
because the respondent failed to unload foreign origin garbage to an approved 
facility for incineration, sterilization or grinding, as required. 


Conclusions 


Respondent has failed to respond in the required manner to the allegations 
in the complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Acts and the regulations issued under the Acts. 
Therefore, the following Order is issued. 


Order 


Respondent Airport Catering Services, is hereby assessed a civil penalty of 
three hundred seventy-five dollars ($375.00), which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 

USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 89-34. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final January 31, 1991.-Editor] 
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In re: MERCURY AIR CARGO, INC. 
P.Q. Docket No. 89-42. 
Decision and Order filed January 17, 1991. 


Failure to file answer - Importation without disinfecting vegetables - Improper importation of 
fresh cut flowers - Importation of prohibited vegetable. 


Patrice H. Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj) and the Plant Quarantine Act, as amended 
(7 US.C. § 151-154, 156-165, and 167)(Acts), by an amended complaint issued 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The amended complaint alleged 
that respondent violated sections 319.56(c), 319.56-6(a), and 319.74-3(a) of the 
regulations (7 C.F.R. §§ 319.56(c), 319.56-6(a) and 319.74-3(a)) issued under 
the Acts. A copy of the amended complaint and the Rules of Practice 
governing proceedings under the Acts were served by certified mail on the 
respondent by the Hearing Clerk on April 27, 1990. 

Respondent was informed in the amended complaint and in the letter of 
service that an answer should be filed with the Hearing Clerk within twenty 
(20) days after service of the amended complaint, that failure to deny, 
otherwise respond or plead specifically to any allegation in the amended 
complaint would constitute an admission of such allegation, and that failure 
to file an answer within the prescribed time would constitute an admission of 
allegations in the amended complaint and waiver of hearing. The letter of 
service also advised respondent that failure to request an oral hearing within 
the time for an answer would constitute a waiver of an oral hearing. 
Respondent has failed to file an answer within the prescribed time. 

Respondent’s failure to file an answer within the time prescribed by section 
1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the amended complaint pursuant to section 
1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because 
no basis for a hearing exists, the material allegations of fact in the amended 
complaint are adopted and set forth as the Findings of Fact. 
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Findings of Fact 


1. Mercury Air Cargo, Inc., hereinafter referred to as the respondent, is 
a corporation with a mailing address of 6851 West Imperial Highway, Los 
Angeles, California 90045. 

2. On or about January 29, 1989, respondent imported a carton of lettuce 
and a carton of rhubarb from the Netherlands to Los Angeles, California, in 
violation of 7 C.F.R. § 319.56-6(a), because the vegetables were not 
disinfected, as required. 

3. On or about February 24, 1989, respondent imported fresh cut flowers 
from Israel to Los Angeles, California, in violation of 7 C.F.R. § 319.74-3(a), 
because the flowers, infested with a plant pest, were not abandoned for 
destruction or immediately shipped to a point outside the United States, as 
required. 

4. On or about October 19, 1989, at Los Angeles International Airport, 
Los Angeles, California, respondent imported one carton of shiso, Perilla 
frutescens, in violation of 7 C.F.R. § 319.56(c), because such vegetables are 
prohibited entry. 


Conclusions 
Respondent has failed to respond in the required manner to the allegations 
in the amended complaint. By reason of the Findings of Fact set forth above, 
respondent has violated the Acts and the regulations issued under the Acts. 


Therefore, the following Order is issued. 


Order 


Respondent Mercury Air Cargo, Inc., is hereby assessed a civil penalty of 
one thousand one hundred twenty-five dollars ($1,125.00), which shall be 
payable to the "Treasurer of the United States" by certified check or money 
order and which shall be forwarded within thirty (30) days from the effective 
date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 
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Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 89-42. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final March 6, 1991.-Editor] 


In re: EDGARDO RAMOS. 
P.Q. Docket No. 90-39. 
Decision and Order filed January 17, 1991. 


Admission of material allegations - Failure to subject baggage to inspection. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 3 of the Act of February 2, 1903, as amended (21 
USS.C. § 122), section 108 of the Federal Plant Pest Act, as amended (7 
US.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 
US.C. § 163), for a violation of the regulations issued under the Act that 
governs preventing the dissemination of plant pests into or through the United 
States, (7 C.F.R. § 330.101 et. seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on August 22, 1990 by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that: 

1. On or about May 9, 1987, after traveling from St. Kitts, Virgin Island, 
a place outside the United States to Isla Verde, Puerto Rico, a place within 
the United States, the respondent violated 7 C.F.R. § 330.105(a) of the 
regulations (7 C.F.R. § 330.105(a)), in that he failed to subject his baggage to 
inspection, as required. 

The answer filed by the respondent contained an admission of all the 
material allegations of fact contained in the complaint. In accordance with 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139), such admissions 
shall constitute a waiver of hearing. 
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This Decision and Order, therefore is issued pursuant to sections 1.139 and 
1.141 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.139 
and 1.141). 

Accordingly, the material facts alleged in the complaint, which Respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. Edgardo Ramos, hereinafter referred to as respondent, is an individual 
with a mailing address of X-4 Yagrumo St., Valle Arriba Heights, Carolina, 
Puerto Rico 00630. 

2. On or about May 9, 1987, after traveling from St. Kitts, Virgin Island, 
a place outside the United States to Isla Verde, Puerto Rico, a place within 
the United States, the respondent violated 7 C.F.R. § 330.105(a) of the 
regulations (7 C.F.R. § 330.105(a)), in that he failed to subject his baggage to 
inspection, as required. 


Conclusion 
By reason of the facts in the Findings of Fact set forth above, Respondent 
has violated the Act and Part 330 of the regulations promulgated thereunder 
(7 C.F.R. Part 330). Therefore, the following order is issued. 


Order 


Respondent, Edgardo Ramos, is hereby assessed a civil penalty of two 
hundred and fifty dollars ($250.00). 

The civil penalty shall be payable to the "Treasurer of the United States" 
by a certified check or money order, and shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 
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within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 90-39. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final March 11, 1991.-Editor] 


In re: EXPORTERS A&M, INC. 
P.Q. Docket No. 91-8. 
Decision and Order filed March 20, 1991. 


Failure to deny material allegations - Failure to obtain certificate to move fruit from a 
quarantined area. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-154, 156-165, 
and 167), and the regulations promulgated thereunder (7 C.F.R. § 301.75 et 
seq.). 

This proceeding was instituted by a complaint filed on December 3, 1990, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
May 4, 1989, respondent moved forty cases of oranges from Florida, a 
quarantined area, to the United States Virgin Islands, a commercial citrus- 
producing area, without the required certificate in violation of 7 C.F.R. § 
301.75. 

On December 27, 1990, the respondent filed an Answer responding to and 
admitting the allegations contained in the Complaint. The admission of the 
allegations contained in the Complaint constitutes a waiver of hearing (7 
C.F.R. § 1.139). 
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Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Exporters A&M, Inc., hereinafter referred to as respondent, is a 
business with a mailing address of 1930 N.W. 23 Street, Suite B, Miami, 
Florida 33142. 

2. On or about May 4, 1989, respondent moved forty cases of oranges 
from Florida, a quarantined area, to the United States Virgin Islands, a 
commercial citrus-producing area, without the required certificate. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 301.5. 


Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
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Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final May 1, 1991.-Editor] 


In re: DISPATCH SERVICES, INC. 
P.Q. Docket No. 91-10. 
Decision and Order filed March 22, 1991. 


Failure to deny material allegations - Improper removal of garbage. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), 
the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 151- 
154, 156-165 and 167), Federal Plant Pest Act, as amended (7 U.S.C. §§ 
150aa-150jj) (Acts), and the regulations promulgated thereunder (7 C.F.R. § 


330.400 and 9 C-F.R. § 94.5). 

This proceeding was instituted by a complaint filed on December 3, 1990, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
April 18, 1990, at the Miami International Airport, respondent removed 
regulated garbage, not in tight, leak-proof receptacles, from a means of 
conveyance which had been outside the United States and Canada within the 
previous 2-year period in violation of 7 C.F.R. § 330.400(f) and (g) and 9 
C.F.R. § 94.5(e) and (f)(1). 

Respondent’s untimely answer admitted the allegations of the complaint. 
Pursuant to section 1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 
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Finding of Fact 


1. Dispatch Services, Inc., hereinafter referred to as respondent, is a 
business whose mailing address is P.O. Box 2233, Miami, Florida, 33159. 

2. On or about, April 18, 1990, at the Miami International Airport, 
respondent removed regulated garbage, not in tight, leak-proof receptacles, 
from a means of conveyance which had been outside the United States and 
Canada within the previous 2-year period. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 330.400(f) and (g) and (C.F.R. § 94.5(e) 
and (f)(1)). 


Therefore, the following Order is issued. 
Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final May 9, 1991.-Editor] 
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In re: GAIO PHAN. 
P.Q. Docket No. 91-22. 
Proposed Decision and Order filed April 15, 1991. 


Failure to file answer - Failure to remove regulated garbage. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended, the Plant Quarantine Act, as 
amended, and the Federal Plant Pest Act, as amended, (Acts) for a violation 
of the regulations issued under the Acts that govern rinderpest, foot-and- 
mouth disease, fowl pest, newcastle disease, african swine fever, and hog 
cholera: prohibited and restricted importations (9 C.F.R. Part 94), hereinafter 
referred to as the regulations. 

This proceeding was instituted by a complaint filed on January 10, 1991 by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged, in pertinent part, 
that on or about December 22, 1989, at San Juan, Puerto Rico, respondent 
violated 9 C.F.R. § 94.5(e) and (f)(1), because regulated garbage, removed 
from the F/V Olympic Star, a means of conveyance which had been outside 
the United States and Canada within the previous 2-year period, was not 
removed under the direction of an Animal and Plant Health Inspection 
Service inspector, as required. 

More than twenty days have elapsed since respondent was served with the 
complaint. Respondent has not filed an answer. In accordance with section 
1.136(c) of the Rules of Practice (7 C.F.R § 1.136), such failure to deny or 
otherwise respond to the allegations in the complaint, is deemed, for purposes 
of this proceeding, an admission of said allegations. 

This Decision and Order, therefore is issued pursuant to section 1.139 of 
the Rules of Practice applicable to this proceeding (7 C.F.R. § 1.139). 

Accordingly, the material facts alleged in the complaint, which Respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 
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Findings of Fact 


1. GAIO Phan, the owner and operator of the F/V Olympic Star, 
hereinafter referred to as respondent, is a business with a mailing address of 
3825 Shadow Bend, Port Arthur, Texas 77640. 

2. On or about December 22, 1989, at San Juan, Puerto Rico, respondent 
violated 9 C.F.R. § 94.5(e) and (f)(1), because regulated garbage, removed 
from the F/V Olympic Star, a means of conveyance which had been outside 
the United States and Canada within the previous 2-year period, was not 
removed under the direction of an Animal and Plant Health Inspection 
Service inspector, as required. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
has violated the Act and Part 94 of the regulations promulgated thereunder 
(9 C.F.R. Part 94). Therefore, the following order is issued. 


Order 


Respondent, GAIO Phan, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars, ($375.00) The civil penalty shall be payable 
to the "Treasurer of the United States" by a certified check or money order, 
and shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 91-22. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
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pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 
[This Decision and Order became final May 28, 1991.-Editor] 


In re: GUDELIA CHAVEZ-GOMEZ DE NARVAEZ. 
P.Q. Docket No. 91-31. 
Decision and Order filed May 8, 1991. 


Failure to file a timely answer - Improper importation of fruit, pork meat and eggs. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), 
the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 151- 
154, 156-165 and 167), Federal Plant Pest Act, as amended (7 U.S.C. §§ 
150aa-150jj) (Acts), and the regulations promulgated thereunder (7 C.F.R. § 


319.56 and 9 C.F.R. §§ 94.6(d), 94.9). 

This proceeding was instituted by a complaint filed on February 28, 1991, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that at El Paso, 
Texas, respondent: 1) imported Persian limes from Mexico into the United 
States in violation of 7 C.F.R. § 319.56 on or about March 24, 1990; 2) 
imported avocados from Mexico into the United States in violation of 7 C.F.R. 


§ 319.56 on or about March 24, 1990; 3) imported mangoes from Mexico into 
the United States in violation of 7 C.F.R. § 319.56 on or about March 24, 


1990; 4) imported pears from Mexico into the United States in violation of 7 
C.F.R. § 319.56 on or about March 24, 1990; 5) imported pork meat from 
Mexico into the United States in violation of 9 C.F.R. § 94.9 on or about 
March 24, 1990; 6) imported uncooked eggs from Mexico into the United 
States without a certificate, as required, in violation of 9 C.F.R. § 94.6(d) on 
or about March 24, 1990; 7) imported Persian limes from Mexico into the 
United States in violation of 7 C.F.R. § 319.56 on or about March 28, 1990; 
8) imported avocados from Mexico into the united States in violation of 7 
C.F.R. § 319.56 on or about March 28, 1990. 





782 PLANT QUARANTINE ACT 


Respondent did not file a timely answer.’ Pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)), failure to deny or otherwise 
respond to the allegations in the complaint constitutes, for the purposes of this 
proceeding, an admission of said allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Gudelia Chavez-Gomez de Narvaez, hereinafter referred to as 
respondent, is an individual whose mailing address is 10200 Sumatra, El Paso, 
Texas 79925. 

2. On or about March 24, 1990, at El Paso, Texas, respondent imported 
Persian limes from Mexico into the United States in violation of 7 C.F.R. § 
319.56. 

3. On or about March 24, 1990, at El Paso, Texas, respondent imported 
avocados from Mexico into the United States in violation of 7 C.F.R. § 319.56. 

4. On or about March 24, 1990, at El Paso, Texas, respondent imported 
mangoes from Mexico into the United States in violation of 7 C.F.R. § 319.56. 

5. On or about March 24, 1990, at El Paso, Texas, respondent imported 
pears from Mexico into the United States in violation of 7 C.F.R. § 319.56. 

6. On or about March 24, 1990, at El Paso, Texas, respondent imported 
pork meat from Mexico into the United States in violation of 9 C.F.R. § 94.9. 

7. On or about March 24, 1990, at El Paso, Texas, respondent imported 
uncooked eggs from Mexico into the United States without a certificate, as 
required, in violation of 9 C.F.R. § 94.6(d). 

8. On or abut March 28, 1990, at El Paso, Texas, respondent imported 
Persian limes from Mexico into the United States in violation of 7 C.F.R. § 
319.27. 

9. On or abut March 28, 1990, at El Paso, Texas, respondent imported 
avocados from Mexico into the United States in violation of 7 C.F.R. § 319.56. 


’ Respondent was served with the complaint on March 9, 1991, at which time she was instructed 
that an answer had to be filed with the Hearing Clerk within twenty days, i.e., by March 29, 1991. 
However, the answer was not filed with the Hearing Clerk until April 1, 1991. The answer was 
therefore not timely filed. Respondent has also not filed timely objections to complainant’s motion 
for default judgment. 
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Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56 and 9 C.F.R. §§ 94.6(d), 94.9. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of four thousand dollars 
($4,000.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 


check or money order should include the docket number of this proceeding. 
This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final June 25, 1991.-Editor] 
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In re: RAUL NARVAEZ. 
P.Q. Docket No. 91-32. 
Decision and Order filed May 8, 1991. 


Failure to file a timely answer - Improper importation of fruit and pork meat. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), 
the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 151- 
154, 156-165 and 167), Federal Plant Pest Act, as amended (7 U.S.C. §§ 
150aa-150jj) (Acts), and the regulations promulgated thereunder (7 C.F.R. § 
319.56 and 9 C.F.R. § 94.9). 

This proceeding was instituted by a complaint filed on February 28, 1991, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
March 18, 1990, at El Paso, Texas, respondent: 1) imported Persian limes 
from Mexico into the United States in violation of 7 C.F.R. § 319.56; 2) 
imported avocados from Mexico into the United States in violation of 7 C.F.R. 


§ 319.56; and 3) imported pork meat from Mexico into the United States in 
violation of 9 C.F.R. § 94.9. 


Respondent did not file a timely answer. Pursuant to section 1.136(c) of 
the Rules of Practice ( 7 C.F.R. § 1.136(c)), failure to deny or otherwise 
respond to the allegations in the complaint constitutes, for the purposes of this 
proceeding, an admission of said allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.139). 


Finding of Fact 


1. Raul Narvaez, hereinafter referred to as respondent, is an individual 
whose mailing address is 10200 Sumatra, El Paso, Texas 79925. 

2. On or about March 18, 1990 at El Paso, Texas, respondent imported 
Persian limes from Mexico into the United States in violation of 7 C.F.R. § 
319.56. 
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3. On or about March 18, 1990 at El Paso, Texas, respondent imported 
avocados from Mexico into the United States in violation of 7 C.F.R. § 319.56. 
4. On or about March 18, 1990 at El Paso, Texas, respondent imported 
pork meat from Mexico into the United States in violation of 9 C.F.R. § 94.9. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56 and C.F.R. § 94.9. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of one thousand, five 
hundred dollars ($1,500.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final June 25, 1991.-Editor] 
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In re: JOSE A. NORIEGA. 
P.Q. Docket No. 90-38. 
Decision and Order filed May 10, 1991. 


Admission of material allegations - Importation of prohibited fruit. 


Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 3 of the Act of February 2, 1903, as amended (21 
U.S.C. § 122), section 108 of the Federal Plant Pest Act, as amended (7 
USS.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 
US.C. § 163), for a violation of the regulations issued under the Act that 
governs preventing the dissemination of plant pests into or through the United 
States, (7 C.F.R. § 330.101 et seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on August 22, 1990, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated 7 C.F.R. § 318.58-2 of the regulations (7 C.F.R. § 318.58-2), in that 
forty-five (45) boxes of prohibited fruit were moved from Puerto Rico to 
Pennsylvania. 

The answer filed by the respondent contained an admission of all 
jurisdictional and material allegations of fact contained in the complaint. In 
accordance with section 1.139 of the Rules of Practice (7 C.F.R. § 1.139), 
such admissions shall constitute a waiver of hearing. 


This Decision and Order, therefore is issued pursuant to sections 1.139 and 
1.141 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 1.139 
and 1.141). 

Accordingly, the material facts alleged in the complaint, which Respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. Jose A. Noriega, hereinafter referred to as respondent, is an individual 
with a mailing address of P.O. Box 3003, Aguadilla, Puerto Rico 00605. 





JOSE A. NORIEGA 787 
50 Agric. Dec. 786 


2. On or about November 1, 1989, at the Luis Munoz International 
Airport, San Juan, Puerto Rico, respondent violated 7 C.F.R. § 318.58-2 of the 
regulations (7 C.F.R. § 318.58-2), in that forty-five (45) boxes of prohibited 
fruit were moved from Puerto Rico to Pennsylvania. 


Order 


Pending before the Administrative Law Judge is complaint counsel’s 
Motion for Adoption of Proposed Decision and Order filed on January 14, 
1991. This Motion was served on a member of respondent’s family at least 
by April 29, 1991. 

The Department’s complaint was issued August 22, 1990. Answer, by 
respondent was filed November 5, 1990. This answer, while expressing a 
denial of the allegations of the complaint, is, in fact, an admission that 
quantities of agricultural products were shipped contrary to the Department’s 
regulations. Therefore, pursuant to 7 C.F.R. § 1.139 1991) the allegations of 
the complaint are entered as findings of fact and conclusions of law. 

The Judicial Officer’s Ruling on Certified Questions, filed May 1, 1991, in 
David Harris, P.Q. Docket No. 91-27,’ requires the entry of the following 
order. 


Respondent, Jose A. Noriega, is hereby assessed a civil penalty of five 
hundred dollars’ which shall be payable to the "Treasurer of the United 
States" by a certified check or money order, and which shall be forwarded to: 


‘Incorporated by reference herein, as is the Initial Decision in Janine Aida Rodriquez, A.Q. 
Docket No. 331, July 19, 1990 and the Decision and Order therein, filed January 29, 1991. 
Copies of these documents are provided under separate cover to Mr. Noriega. 


2As the Department is not required to hold a hearing, the civil penalty is reduced by one-half 
in accordance with the Judicial Officer’s decision in In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 
(March 31, 1988) and Jn re: Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). See Motion to 
Amend Motion for Adoption of Default Decision and Order, filed July 30, 1990 in Loren G. 
Smiens, A.Q. Docket No. 89-52. See also Decision and Order as to Russell Kelly Brown, A.Q. 
89-76, filed May 2, 1991. 





PLANT QUARANTINE ACT 


US. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. The respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 90-38. 

Pursuant to the Rules of Practice, this decision will become effective 
without further proceedings 35 days after service unless appealed to the 
Secretary by a party to the proceeding within 30 days after service as provided 
in the Rules of Practice, 7 C.F.R. § 1.145 (1991). 

[This Decision and Order became final June 26, 1991.-Editor] 
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POTATO RESEARCH AND PROMOTION ACT 


In re: LES ZIMMERMAN and SONS, INC. 
PRPA Docket No. 91-1. 
Decision and Order filed April 26, 1991. 


Failure to file answer - Failure to submit handler reports - Failure to pay assessments. 
Martha A. Leary, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding instituted under the Potato Research and 
Promotion Act ("Act"), as amended 7 U.S.C. § 2611-2617 (1982), by a 
complaint filed by the Administrator, Agricultural Marketing Service, United 
States Department of Agriculture, alleging that the respondent willfully 
violated the Act, the Potato Research and Promotion Plan, 7 C.F.R. §§ 
1207.301-1207.366 and the Rules and Regulations issues pursuant to the Act, 


7 C.F.R. §§ 1207.500-1207.550. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent Les 
Zimmerman and Sons, Inc. by the Hearing Clerk by certified mail. 
Respondent was informed in the letter of service that an answer should be 
filed pursuant to the Rules of Practice and that failure to answer any 
allegation in the complaint would constitute an admission of that allegation. 

Respondent Les Zimmerman and Sons, Inc. failed to file an answer within 
the time prescribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file an answer, 
are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 
I 


A. Les Zimmerman and Sons, Inc., hereafter referred to as respondent, 
is a corporation doing business at 17497 Big County Road 14, Big Lake, 
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Minnesota 55309. 

B. The respondent, at all times material herein, was engaged in business 
as a producer-handler and was subject to the Act, Plan, and Regulations. 

C. The respondent is a designated handler as defined in the Plan, 7 C.F.R. 
§1207.308, and the Regulations, 7 C.F.R. § 1207.512. As such, respondent was 
and is required to submit reports and pay assessments to the National Potato 
Promotion Board based on the volume of potatoes handled for ultimate 
consumption as human food and seed. 7 C.F.R. §§ 1207.510 and 1207.513. 

Il 

Since February 11, 1980, respondent has violated the Act, Plan and 
Regulations by failing to: 

(1) Submit handler reports in a timely manner as required by 7 

US.C. § 2619 and 7 C.F.R. §§ 1207.350 and 1207.513; and 

(2) Pay assessments in a timely manner as required by 7 U.S.C. § 

2619 and 7 C.F.R. §§ 1207.342 and 1207.513 in the amount of $6,115.09. 


Conclusions 


1, The Secretary has jurisdiction in this matter. 
2. By reason of the facts set forth in the Findings of Fact above, the 


respondent has violated section 310 of the Act, (7 U.S.C. § 2619) and sections 
1207.342, 1207.513, 1207.350 of the regulations (7 C.F.R. §§ 1207.342, 1207.513 
and 1207.350). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent Les Zimmerman and Sons, Inc., his agents and employees, 
directly or through any corporate or other device, shall comply with each and 
every provision of the Potato Research and Promotion Act and the Plan and 
Regulations issued thereunder, shall cease and desist from any violation 
thereof; and, specifically, shall pay $6,115.09 which represents past unpaid 
assessments for the crop years 1980 through 1988, shall file handler reports 
as required by 7 C.F.R 1207.350 and shall file all future reports and pay all 
future assessments as required by 7 C.F.R. §§ 1207.342 and 1207.350. 

2. The respondent is assessed a civil penalty of three thousand dollars 
($3,000) which shall be paid by certified check or money order made payable 
to the Treasurer of the United States. 
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The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 

7 CFR. §§ 1.142 and 1.145. 
Copies of this decision shall be served upon the parties. 
[This Decision and Order became final June 7, 1991.-Editor] 
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1118, 1122, 1124, 1126, 1128, 1130, 1132 
purpose of 
reparation proceedings 
acceptance of goods 918, 921, 936, 984, 996, 1009, 1034 
accord and satisfaction 
broker 
943, 1018 


burden of proof 
generally 
commercial unit rule 
conflict of law 
consignment 
agreement, terms of 
burden of proof as to nature of transaction 
contract terms 
“act of God" clause 
generally 
misrepresentation of 
“price after sale," meaning of 
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damages 

computation of 

generally 
evidence 

independent third parties, statements of 
f.o.b. acceptance contract 

right to reject based on condition on arrival .... 968, 976, 1014 
good faith requirement under U.C.C. .............0006- 1037 
inspection 

extent necessary to prove breach 1001, 1027 

timing necessary to prove breach 

weight given to federal inspections at 

shipping point 

jurisdiction 
modification of contract 
pleadings, unsworn 
suitable shipping condition 
transportation 


warranties 
sanctions 
customers’ and employees’ interests, effect of 
flagrant and repeated violations 
policy considerations 


statutory trust in favor of creditors 
creation by operation of law 


PLANT QUARANTINE ACT 
baggage 
inspection, failure to submit to 
default 
admission of material allegation 767, 773, 775, 777, 786 
failure to file answer 620, 769, 771, 779, 784 
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exportation of regulated articles 
garbage, removal, storage and disposal of 
importation of regulated articles 
airport, removal from without required release 
inspection 
prohibited article 
release without treatment prescribed by inspector 
interstate movement of regulated articles 
sanctions 


POTATO RESEARCH AND PROMOTION ACT 
assessments, failure to pay 


SANCTIONS, GENERALLY 
353, 369, 371, 373, 378, 379, 
383, 386, 391, 392, 408, 420, 
424, 428, 430, 465, 620, 623, 
627, 802, 810 


financial position, effect of 
imposition by other agency for same conduct 
wilfulness and intentionality 














